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SELECTED  COURT  DECISIONS 
Relating  To 

Equal  Educational  Opportunity 


Part  I 

U.S.  SUPREME  COURT 
SCHOOL  DESEGREGATION  CASES 


BROWN  v.  BOARD  OF  EDUCATION 
347  U.S.  483  (1954) 


APPEAL  No.  1 

FROM  THE  U.8.  DISTRICT  COURT  FOR  THE  DISTRICT  OP  KANSAS* 

Argued  December  9,  1962 — Reargued  December  8,  1963 
Decided  Mat  17,  1964 

Robert  L.  Garter  argued  the  cause  for  appellants  in  No.  1 on  the 
original  argument  and  on  the  reargument.  Thurgood  Marshall  argued 
the  cause  for  appellants  in  No.  2 on  the  original  argument  and  Spotts- 
■wood  W.  Robinson  III , for  appellants  in  No.  4 on  the  original  argu- 
ment, and  both  argued  the  causes  for  appellants  in  Nos.  2 and  4 on 
the  reargument.  Louis  L . Redding  and  Jack  Greenberg  argued  the 
cause  for  respondents  in  No.  10  oh  the  original  argument  and  Jack 
Gieenberg  and  Thurgood  Marshall  on  the  reargument. 

On  the  briefs  were  Robert  L.  Garter , Thurgood  Marshall , Spotts - 
wood  TP.  Robinson  III,  Louis  L.  Redding,  Jack  Greenberg,  George 
E.  0.  Hayes,  William  R.  Ming,  Jr.,  Constance  Baker  Motley,  James 
M.  Nabrit,  Jr.,  Charles  S.  Scott,  Frank  D.  Reeves,  Harold  R.  Bowl - 
ware,  and  Oliver  W.  Hill  for  appellants  in  Nos.  1, 2,  and  4 and  respond- 
ents in  No.  10;  George  M.  Johnson  for  appellants  in  Nos.  1,  2,  and  4; 

♦Together  with  No.  2,  Briggs  ct  al  v.  Elliott  et  at.,  on  appeal  from  the  United 
States  District  Court  for  the  Eastern  District  of  South  Carolina,  argued  Decem- 
ber 9-10, 1952,  reargued  December  7-8, 1953 ; No.  4,  Davis  et  at  v.  County  School 
Board  of  Prince  Edward  County,  Virginia,  et  al.,  on  appeal  from  the  United 
States  District  Court  for  the  Eastern  District  of  Virginia,  argued  December  10, 
1962,  reargued  December  7-8, 1063;  and  No.  10,  Gcbhart  ct  al.  v.  Belton  et  al,  on 
certiorari  to  the  Supreme  Court  of  Delaware,  argued  December  11,  1952,  re- 
argued December  0, 1953. 
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and  Loren  Miller  for  appellants  in  Nos.  2 and  4.  Arthur D,  Shores  and 
A.  T.  Walden  wore  on  the  statement  as  to  jurisdiction  and  a brief 
opposinga  motion  to  dismiss  or  affirm  in  No.  2. 

Paul  E.  T Vilson,  assistant  attorney  general  of  Kansas,  argned  the 
cause  for  appellees  in  No.  1 on  the  original  argument  and  on  the  re- 
argument.  With  him  on  tho  briefs  was  Harold  R.  Fatzer , attorney 
general. 

John  W.  Davis  argned  the  cause  for  appellees  in  No.  2 on  the  orig- 
inal argument  and  for  appellees  in  Nos.  2 and  4 on  tho  rcargnment. 
With  him  on  the  briefs  in  No.  2 were  T.  C.  Gallison , attorney  general 
of  Sonth  Carolina,  Robert  MoG.  Figg , Jr.,  S.  E.  Rogers , William  R. 
Meagher,  and  Taggart  Whipple. 

J.  Lindsay  Almond,  Jr.,  attorney  goncral  of  Virginia,  and  T.  Justin 
Moore  argned  tho  cause  for  appellees  in  No.  4 on  the  original  argu- 
ment and  for  appellees  in  Nos.  2 and  4 on  tho  reargument.  On  the 
briefs  in  No.  4 were  J.  Lindsay  Almond,  Jr.,  attornoy  general,  and 
Henry  T.  Wickham,  special  assistant  attorney  general,  for  tho  State 
of  Virginia,  and  T.  Justin  Moore , Archibald  G,  Robertson,  John  IF. 
Rich/  and  T.  Justin  Moore,  Jr.,  for  the  Prince  Edward  Comity  school 
authorities,  appellees. 

H,  Albert  Young,  attorney  general  of  Delaware,  argued  the  cause 
for  petitioners  in  3STo.  10  on  the  original  argument  and  on  the  renrgn- 
ment.  With  him  on  the  briefs  was  Louis  J.  Finger,  special  deputy 
attorney  general. 

By  special  leave  of  Court,  Assistant  Attorney  General  Rankin  argued 
tho  cause  for  the  United  States  on  the  rcargnment,  as  amicus  curiae, 
urging  rovei -sal  in  Nos.  1, 2,  and  4 and  affirmance  in  No.  10.  With  him 
on  tho  brief  were  Attorney  General  Browned , Philip  Elman,  Leon 
Uhnan , William  J.  Lamont  and  M.  Magdelena  Sclioch.  James  P. 
McGrancry,  then  attornoy  general,  and  Philip  Elman  filed  a.  brief  for 
tho  United  States  on  tho  original  argument,  as  amicus  curiae , urging 
reversal  in  Nos.  1,  2,  and  4 and  affirmance  in  No.  10. 

Briefs  of  amici,  curiae  supporting  appellants  in  No.  1 were  filed  by 
Shad  Polier , Will  Masloio  and  Joseph  B.  Robison  for  tho  American 
Jewish  Congress ; by  Edwin  J.  Lukas,  Arnold  Forster , Arthur  Garfield 
Hays.  Frank  E.  itarelsen,  Leonard ’ Ilam,  Sabnro  Kido  and  Theo- 
dore Leskes  for  the  American  Civil  Liberties  Union  ct  al.;  and  by 
John  Ligtenberg  and  Selma  M.  Borchardt  for  the  American  Federa- 
tion of  Teachers.  Briefs  of  amici  curiae  supporting  appellants  in  No. 
1 and  respondents  in  No.  10  were  filed  by  Arthur  J.  Goldberg  and 
Thomas  E.  Harris  for  the  Congress  of  Industrial  Organizations  and 
by  Phineas  Indritz  for  tho  American  Veterans  Committee,  Inc. 

Mr.  Chief  Jnstico  Wauren  delivered  the  opinion  of  tho  Court. 

Those  cases  come  to  ns  from  the  States  of  Kansas,  Sonth  Carolina, 
Virginia,  and  Delaware.  They  are  premised  on  different  facts  and 
different  local  conditions,  hut  a common  legal  question  justifies  their 
consideration  together  in  thisconsolidated  opinion.1 


‘In  the  Kansas  case,  Drown  v.  Board  of  Education,  the  plaintiffs  are  Negro 
children  of  elementary  school  age  residing  In  Topeka.  They  brought  this  action 
in  the  United  States  District  Court  for  the  District  of  Kansas  to  enjoin  en- 
forcement of  a Kansns  statute  which  penults,  but  does  not  require,  cities  of 
more  thnn  15.000  population  to  mntntnin  separate  school  facilities  for  Negro  and 
white  students.  Knn.  Gen.  Stat.  §72-1724  (1040).  Pursuant  to  that  authority, 
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In  each  of  the  cases,  mind's  of  the  Negro  race,  through  their  legal 
representatives,  seek  the  aid  of  the  courts  in  obtaining  admission  to  the 
public  schools  of  their  community  on  a nonsegregated  basis.  In  each 
instance,  they  had  been  denied  admission  to  schools  attended  by  white 
children  under  laws  requiring  or  permitting  segregation  according  to 


the  Topeka  Board  of  Education  elected  to  establish  segregated  elementary 
school.  Other  public  schools  in  the  community,  however,  are  operated  on  a 
nonsegregated  basis.  The  three-judge  District  Court,  convened  under  28  U.S.C. 
§§  2281  and  2284,  found  that  segregation  in  public  education  has  a detrimental 
effect  upon  Negro  children,  hut  denied  relief  on  tlie  ground  that  the  Negro  and 
white  schools  were  substantially  equal  with  respect  to  buildings,  transporta- 
tion, curricula,  and  educational  qualifications  of  teachers.  08  F.  Supp.  707.  The 
case  Is  here  on  direct  appeal  under  28  U.S.C.  § 1263. 

In  the  South  Carolina  case,  Briggs  v.  Elliott,  the  plaintiffs  are  Negro  children  of 
both  elementary  and  high  school  age  residing  in  Clarendon  County.  They 
brought  this  action  in  the  United  States  District  Court  for  the  Eastern  District 
of  South  Carolina  to  enjoin  enforcement  of  provisions  in  the  state  constitution  and 
statutory  code  which  require  the  segregation  of  Negroes  and  whites  in  public 
schools.  S.C.  Const.,  Art.  XI,  §7;  S.C.  Code  §6377  (1042).  The  three-judge 
District  Court,  convened  under  28  U.S.C.  §§  2281  and  2284,  denied  the  requested 
relief.  The  court  found  that  the  Negro  schools  were  Inferior  to  the  white  schools 
and  ordered  the  defendants  to  begin  immediately  to  equalize  the  facilities.  But 
the  court  sustained  the  validity  of  the  contested  provisions  and  dented  the 
plaintiffs  admission  to  the  white  schools  during  the  equalization  program,  OS 
F.  Supp.  520.  This  Court  vacated  the  District  Court’s  judgment  and  remanded 
the  case  for  the  purpose  of  obtaining  the  court’s  views  on  a report  filed  by  the 
defendants  concerning  the  progress  made  in  the  equalization  program.  342 
U.S.  850.  On  remand,  the  District  Court  found  that  substantial  equality  had 
been  achieved  except  for  buildings  and  that  the  defendants  were  proceeding  to 
rectify  this  inequality  as  well,  103  F.  Supp.  020.  The  case  Is  again  here  on  direct 
appeal  under  28  U.S.C.  § 1253. 

In  the  Virginia  case,  Davis  v.  County  School  Board,  the  plaintiffs  are  Negro 
children  of  high  school  age  residing  in  Prince  Edward  County.  They  brought  this 
action  In  the  United  States  District  Court  for  the  Eastern  District  of  Virginia  to 
enjoin  enforcement  of  provisions  in  the  state  constitution  and  statutory  code 
which  require  the  segregation  of  Negroes  and  whites  in  public  schools.  Va.  Const., 
§ 140;  Va.  Code  § 22-221  (1950).  The  three-judge  District  Court,  convened  under 
28  U.S.C.  §§  2281  and  2284,  denied  the  requested  relief.  The  court  found  the  Negro 
school  Inferior  In  physical  plant,  curricula,  and  transportation,  and  ordered  the 
defendants  forthwith  to  provide  substantially  equal  curricula  and  transportation 
and  to  “proceed  with  all  reasonable  diligence  and  dispatch  to  remove’’  the  in- 
equality In  physical  plant.  But,  as  In  the  South  Carolina  case,  the  court  sustained 
the  validity  of  the  contested  provisions  and  denied  the  plaintiffs  admission  to  tlie 
white  schools  during  the  equalization  program.  103  F.  Supp.  887.  The  case  is  here 
on  direct  appeal  under  28  U.S.C.  § 1253. 

In  the  Delaware  case  Qcbhart  v.  Belton,  the  plaintiffs  are  Negro  children  of 
both  elementary  and  high  school  age  residing  in  New  Castle  County.  They  brought 
this  action  In  the  Delaware  Court  of  Chancery  to  enjoin  enforcement  qf  provisions 
In  the  state  constitution  and  statutory  code  which  require  the  segregation  of 
Negroes  and  whites  In  public  schools.  Del.  Const,  Art  X,  § 2 ; Del.  Rev.  Code 
§ 2031  (1935).  Tlie  Chancellor-gave  judgment  for  tlie  plaintiffs  and  ordered  their 
Immediate  admission  to  schools  previously  attended  only  by  white  children,  on 
the  ground  that  the  Negro  schools  were  inferior  with  respect  to  teacher  training, 
pupil-teacher  ratio,  extracurricular  activities,  physical  plant,  and  time  and  dis- 
tance involved  In  travel.  87  A.  2d  802.  The  Chancellor  also  found  that  segrega- 
tion itself  results  In  an  inferior  education  for  Negro  children  (see  note  10,  Infra), 
but  did  not  rest  his  decision  on  that  ground.  Id.,  at  805.  The  Chancellor’s  decree 
was  affirmed  by  the  Supreme  Court  of  Delaware,  which  Intimated,  however,  that 
the  defendants  might  be  able  to  obtain  a modification  of  the  decree  after  equaliza- 
tion of  the  Negro  and  white  schools  had  been  accomplished.  91  A.  2d  187, 152.  Tlie 
defendants,  contending  only  that  the  Delaware  courts  had  erred  in  ordering  the 
immediate  admission  of  the  Negro  plaintiffs  to  the  white  schools,  applied  to  this 
Court  for  certiorari.  Tlie  writ  was  granted,  844  U.S.  891.  The  plaintiffs,  who  were 
successful  below,  did  not  submit  a cross-petition. 
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race.  This  segregation  was  alleged  to  deprive  the  plaintiffs  of  the  equal 
protection  of  the  laws  under  the  14th  amendment.  In  each  of  the  cases 
other  than  the  Delaware  case,  a three-judge  Federal  district  court 
denied  relief  to  the  plaintiffs  on  the  so-called  separate  but  equal  doc- 
trine announced  by  this  Court  in  Plessy  v.  Ferguson , 163  U.S.  637.  Un- 
der that  doctrine  equality  of  treatment  is  accorded  when  the  races  arc 
provided  substantially  equal  facilities,  even  though  these  facilities  bo 
separate.  In  the  Delaware  case,  the  Supreme  Court  of  Delaware  ad- 
hered to  that  doctrine,  but  ordered  that  the  plaintiffs  be  admitted  to 
the  white  schools  because  of  their  superiority  to  the  Negro  schools. 

The  plaintiffs  contend  that  segregated  public  schools  are  not  “equal” 
and  cannot  be  made  “equal,”  and  that  hence  they  are  deprived  of  the 
equal  protection  of  the  lam  Because  of  the  obvious  importance  of  the 
question  presented,  the  Court  took  jurisdiction.* 2 *  Argument  was  heard 
in  the  1962  term,  and  reargument  was  heard  this  term  on  certain 
questions  propounded  by  the  Court.8 

Reargument  was  largely  devoted  to  the  circumstances  surrounding 
the  adoption  of  the  14th  amendment  in  1868.  It  covered  exhaus- 
tively consideration  of  the  amendment  in  Congress,  ratification  by 
the  States,  then  existing  practices  in  racial  segregation,  and  the 
views  of  proponents  and  opponents  of  the  amendment.  This  discussion 
and  our  own  investigation  convince  us  that,  although  these  sources  cast 
some  light,  it  is  not  enough  to  resolve  the  problem  with  which  we  are 
faced.  At  best,  they  are  inconclusive.  The  most  avid  proponents  of  the 
post-war  amendments  undoubtedly  intended  them  to  remove  all  legal 
distinctions  among  “all  persons  born  or  naturalized  in  the  United 
States.”  Their  opponents,  just  as  certainly,  were  antagonistic  to  both 
the  letter  and  the  spirit  of  the  amendments  and  wished  them  to  have 
the  most  limited  effect.  What  others  in  Congress  and  die  State  legisla- 
tures had  in  mind  cannot  bo  determined  with  any  degree  of  certainty. 

An  additional  reason  for  the  inconclusive  nature  of  the  amendment’s 
history,  with  respect  to  segregated  schools,  is  the  status  of  public  edu- 
cation at  that  time.4 * * *  In  the  South,  the  movement  toward  free  common 


*844  U.S.  1,  141,  891. 

*845  U.S.  972.  The  Attorney  General  of  the  United  States  participated  both 

Terms  as  amicus  curiae. 

4 For  a general  study  of  the  development  of  public  education  prior  to  the 
Amendment,  see  Butts  and  Cremln,  A History  of  Education  in  American  Culture 

(1058).  Pts.  I.  II;  Cubberley,  Public  Education  In  the  United  States  (1984  ed.), 
cc.  II-XII.  School  practices  current  at  the  time  of  the  adoption  of  the  Fourteenth 
Amendment  are  described  In  Butts  and  Cremln,  supra,  at  269-276;  Cubberley, 
supra,  at  288-389,  408-431;  Knight,  Public  Education  in  the  South  (1922)  cc. 
VIII,  IX.  See  also  H.  Ex.  Dm*.  Mo.  816,  41st  Cong.,  2d  Sess.  (1871).  Although 
the  demand  for  free  public  schools  followed  substantially  the  same  pattern  in 
both  the  North  and  the  South,  the  development  In  the  South  did  not  begin  to 
gain  momentum  until  about  I860,  some  twenty  years  after  that  in  the  North.  The 
reasons  for  the  somewhat  slower  development  in  the  South  (e.(j.,  the  rural  char- 
acter of  the  South  and  the  different  regional  attitudes  towArd  state  assistance) 
are  well  explained  in  Cubberley,  supra,  at  408-428.  In  the  country  ns  a whole, 
but  particularly  In  the  South,  the  War  virtually  stopped  all  progress  In  public 

education.  Id.,  nt  427-428.  The  low  status  of  Negro  education  in  all  sections  of 

the  country,  both  before  and  Immediately  after  the  War,  Is  described  In  Beale.  A 
History  of  Freedom  of  Teaching  in  American  Schools  (1941),  112-182.  176-195. 
Compulsory  school  attendance  laws  were  not  generally  adopted  until  after  the 

ratification  of  the  Fourteenth  Amendment,  and  It  was  not  until  1918  that  such 
laws  were  In  force  in  all  the  states.  Cubberley,  supra,  nt  568-666. 
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schools,  supported  by  general  taxation,  had  not  yet  taken  hold.  Educa- 
tion of  white  children  was  largely  in  the  hands  of  private  groups. 
Education  of  Negroes  was  almost  nonexistent,  and  practically  all  of 
the  race  were  illiterate.  In  fact,  any  education  of  Negroes  was  forbidden 
by  law  in  some  States.  Today,  in  contrast,  many  Negroes  have  achieved 
outstanding  success  in  the  arts  and  sciences  as  well  as  in  the  business 
and  professional  world.  It  is  true  that  public  school  education  at  the 
time  of  the  amendment  had  advanced  further  in  the  North,  but  the 
effect  of  the  amendment  on  northern  States  was  generally  ignored  m 
the  congressional  debates.  Even  in  the  North,  the  conditions  of  public 
education  did  not  approximate  those  existing  today.  The  curriculum 
was  usually  rudimentary;  ungraded  schools  were  common  in  rural 
areas;  the  school  term  was  but  3 months  a year  in  many  States; 
and  compulsory  school  attendance  was  virtually  unknown.  As  a con- 
sequence, it  is  not  surprising  that  there  should  be  so  little  in  the  history 
of  the  14th  amendment  relating  to  its  intended  effect  on  public 
education. 

In  the  first  case  in  this  Court  construing  the  14t.h  amendment,  de- 
cided shortly  aftev  its  adoption,  the  Court  interpreted  it  as  proscribing 
all  State-imposed  discriminations  against  the  Negro  race.0 

The  doctrine  of  “separate  but  equal”  did  not  make  its  appearance  in 
this  Court  until  1896  in  the  cose  of  Plessy  v.  F erguson , supra , involv- 
ing not  education  but  transportation.6  American  courts  have  since 
labored  with  the  doctrine  for  over  half  a century.  In  this  Court,  there 
have  been  six  cases  involving  the  “separate  but  equal”  doctrine  in  the 
field  of  public  education.7  In  Gumming  v.  County  Board  of  Educa- 
tion, 176  U.S.  628,  and  Gong  Lwn  v.  Rice , 276  U.S.  78,  the  validity  of 


* Slaughter-House  Oases,  16  Wall.  86,  67-72  (1878) ; Strauder  v.  West  Virginia, 

100  U.S.  808. 807-808  (1880)  : ..... 

“It  ordains  that  no  State  shall  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law,  or  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.  What  is  this  but  declaring  that  the  law  in  the  States  shall 
be  the  same  for  the  black  as  for  the  white;  that  all  persons,  whether  colored  or 
white,  shall  stand  equal  before  the  laws  of  the  States,  and,  in  regard  to  the 
colored  race,  for  whoso  protection  the  amendment  was  primarily  designed,  that 
no  discrimination  shall  be  made  against  them  by  law  because  of  their  color?  The 
words  of  the  amendment,  it  is  true,  are  prohibitory,  but  they  contain  a necessary 
implication  of  a positive  immunity,  or  right,  most  valuable  to  the  colored  race, — 
the  right  to  exemption  from  unfriendly  legislation  against  them  distinctively  as 
colored,— exemption  from  legal  discriminations,  implying  inferiority  in  civil 
society,  lessening  the  security  of  their  enjoyment  of  the  rights  which  others  enjoy, 
and  discriminations  which  are  steps  towards  reducing  them  to  the  condition  of  a 
subject  race."  . . „ 

See  also  Virginia  v.  Rives,  100  U.S.  313,  318  (1880)  ; Ew  parte  Virginia , 100  U.S. 
339  344-345  (1880). 

• The  doctrine  apparently  originated  in  Roberts  V.  City  of  Boston,  59  Mass. 
198,  206  (1850) , upholding  school  segregation  against  attack  as  being  violative  of 
a state  constitutional  guarantee  of  equality.  Segregation  in  Boston  public  schools 
was  eliminated  in  1855.  Mass.  Acts  1855,  c.  250,  But  elsewhere  In  the  North 
segregation  in  public  education  has  persisted  in  some  communities  until  recent 
years.  It  is  apparent  that  such  segregation  has  long  been  a nationwide  problem, 
not  merely  one  of  sectional  concern. 

T See  also  Berea  College  v.  Kentucky,  211  U.S.  45  (1908) . 
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the  doctrine  itself  was  not  challenged.8  In  more  recent  cases,  all  on  the 
graduate  school  level,  inequality  was  found  in  that  specific  benefits  en- 
joyed by  white  students  were  denied  to  Negro  students  of  the  same  edu- 
cational qualifications.  Missouri  ex  rel.  Gaines  v.  Canada , 305  U.S.  337 ; 
Sipucl  v.  Oklahoma , 332  U.S.  631 ; Sxoeatt  v.  Painter , 339  U.S.  629 ; 
McLaurinv.  Oklahoma  State  Regents , 339  U.S.  637.  In  none  of  these 
cases  was  it  necessary  to  reexamine  the  doctrine  to  grant  relief  to  the 
Negro  plaintiff.  And  in  Sxoeatt  v.  Painter,  supra , the  Court  expressly 
reserved  decision  on  the  question  whether  Plcssy  v.  Ferguson  should  be 
held  inapplicable  to  public  education. 

In  the  instant  cases,  that  question  is  directly  presented.  Here,  unlike 
Sxoeatt  v.  Painter , there  are  findings  below  that  the  Negro  and  white 
schools  involved  have  been  equalized,  or  are  being  equalized,  with  re- 
spect to  buildings,  curricula,  qualifications  and  salaries  of  teachers,  and 
other  “tangible”  factors.0  Our  decision,  therefore,  cannot  turn  on 
merely  a comparison  of  these  tangible  factoro  in  the  Negro  and  white 
schools  involved  in  each  of  the  cases.  We  must  look  instead  to  the  effect 
of  segregation  itself  on  public  education. 

In  approaching  this  problem,  we  cannot  turn  the  clock  back  to  1868 
when  the  amendment  was  adopted,  or  even  to  1896  when  Plessx/  v. 
F erguson  was  written.  We  must  consider  public  education  in  the  light 
of  its  full  development  and  its  present  place  in  American  life  through- 
out the  Nation.  Only  in  this  way  can  it  be  determined  if  segregation  in 
public  schools  deprives  these  plaintiffs  of  the  equal  protection  of  the 
laws. 

Today,  education  is  perhaps  the  most  important  function  of  State 
and  local  governments.  Compulsory  school  attendance  laws  and  the 
great  expenditures  for  education  both  demonstrate  onr  recognition  of 
the  importance  of  education  to  onr  democratic  society.  It  is  required  in 
the  performance  of  onr  most  basic  public  responsibilities!  even  service 
in  the  armed  forces.  It  is  the  very  foundation  of  good  citizenship.  To- 
day it  is  a principal  instrument  in  awakening  the  child  to  cultural 
values,  in  proparing  him  for  later  professional  training,  and  in  help- 
ing him  to  adjust  normally  to  his  environment.  In  these  days,  it  is 
doubtful  that  any  child  may  reasonably  be  expected  to  succeed  in  life 
if  he  is  denied  the  opportunity  of  an  education.  Such  an  opportunity, 
where  the  State  has  undertaken  to  provide  it,  is  a right  which  must 
be  made  available  to  all  on  equal  terms. 

We  come  then  to  the  question  presented : Does  segregation  of  chil- 
dren in  public  schools  solely  on  the  basis  of  race,  even  though  the  phys- 


"In  the  Cnnnninp  ease,  Negro  taxpayers  sought  an  Injunction  requiring  the 
defendant  school  board  to  discontinue  the  operation  of  n higli  school  for  white 
children  until  the  board  resumed  operation  of  a high  school  for  Negro  children. 
Similarly,  in  the  Gong  Lum  case,  the  plaintiff,  a child  of  Chinese  descent,  con- 
tended only  that  stato  authorities  had  misapplied  the  doctrine  by  classifying  him 
with  Negro  children  and  requiring  him  to  attend  a Negro  school. 

'In  the  Kansas  case,  the  court  below  found  substantial  equality  ns  to  all  sucli 
factors.  08  F.  Supp.  707,  708.  In  the  Soutli  Carolina  case,  the  court  below  found 
that ‘the  defendants  were  proceeding  "promptly  and  in  good  faith  to  comply  with 
the  court’s  decree.”  108  F.  Supp.  020,  021.  In  the  Virginia  case,  the  court  below 
noted  that  the  equalization  program  was  already  "afoot  and  progressing”  (108  F. 
Supp.  887,  841) ; since  then,  we  have  been  advised,  in  the  Virginia  Attorney  Gen- 
eral’s brief  on  reargument,  that  the  program  has  now  been  completed.  In  the 
Delaware  case,  the  court  below  similarly  noted  that  the  state’s  equalization 
program  was  well  under  way.  01  A.  2d  137, 140. 
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ical  facilities  and  other  “tangible”  factors  may  be  equal,  deprive  the 
children  of  the  minority  group  of  equal  educational  opportunities?  We 
believe  that  it  docs. 

In  Sioeutt  v.  Painter , supra,  in  finding  that  a segregated  law  school 
for  Negroes  could  not  provide  them  equal  educational  opportunities, 
this  Court  relied  in  large  part  oil  “those  qualities  which  are  incapa- 
ble of  objective  measurement  but  which  make  for  greatness  in  a faw 
school.”  In  McLaurin  v.  Oklahoma  State  Regents,  supra , the  Court,  in 
requiring  that  a Negro  admitted  to  a white  graduate  school  be  treated 
like  all  other  students,  again  resorted  to  intangible  considera- 
tions : . . his  ability  to  study,  to  engage  in  discussions  and  exchange 

views  with  other  students,  and,  in  general,  to  learn  'his  profession.” 
Such  considerations  apply  with  added  force  to  children  in  grade  and 
high  schools.  To  separate  them  from  others  of  similar  age  and  qualifi- 
cations solely  because  of  their  race  generates  a feeling  of  inferiority 
as  to  their  status  in  the  community  that  may  atl'ect  their  hearts  and 
minds  in  a way  unlikely  ever  to  be  undone.  The  effect  of  this  separa- 
tion on  their  educational  opportunities  was  well  stated  by  a finding 
in  the  Kansas  case  by  a court  which  nevertheless  felt  compelled  to 
rule  against  the  Negro  plaintiffs: 

Segregation  of  white  and  colored  children  in  public  schools 
has  a detrimental  effect  upon  the  colored  children.  The  impact 
is  greater  when  it  has  the  sanction  of  the  law ; for  the  policy 
of  separating  the  races  is  usually  interpreted  as  denoting  the 
inferiority  of  the  Negro  group.  A sense  of  inferiority  affects 
the  motivaton  of  a child  to  learn.  Segregation  with  the  sanc- 
tion of  law,  therefore,  has  a tendency  to  [retard]  the  educa- 
tional and  mental  development  of  Negro  children  and  to  de- 
prive them  of  some  of  the  benefits  they  would  receive  in  a 
racial  [ly]  integrated  school  system.10 

Whatever  may  have  been  the  extent  of  psychological  knowledge  at 
the  time  oiPlessy  x.  Ferguson,  this  finding  is  amply  supported  by  mod- 
ern authority.* 11  Any  language  in  Plessy  v.  Ferguson  contrary  to  this 
finding  is  rejected. 

We  conclude  that  in  the  field  of  public  education  the  doctrine  of 
“separate  but  equal”  has  no  place.  Separate  educational  facilities  are 
inherently  unequal.  Therefore,  we  hol.d  that  the  plaintiffs  and  others 
similarly  situated  for  whom  the  actions  have  been  brought  are,  by  rea- 
son of  the  segregation  complained  of,  deprived  of  the  equal  protection 
of  the  laws  guaranteed  by  the  14th  amendment.  This  disposition 


10 A similar  finding  wns  made  in  the  Delaware  case:  “I  conclude  from  the 
testimony  that,  in  our  Delaware  society,  State-imposed  segregation  in  educa- 
tion itself  results  in  the  Negro  children,  as  a class,  receiving  educational  oppor- 
tunities which  ore  substantially  inferior  to  those  available  to  white  children 
otherwise  similarly  situated.”  87  A.  2d  802. 805. 

11 K.  B.  Clark,  Effect  of  Prejudice  and  Discrimination  on  Personalty  Develop- 
ment (Midcentury  White  House  Conference  on  Children  and  Youth,  1050) ; Wit- 
mer  and  Kotinsky,  Personality  in  the  Making  (1052).  c.  VI;  Deutscher  and 
Chein.  The  Psychological  Effects  of  Enforced  Segregation : A Survey  of  Social 
Science  Opinion.  26  J.  Psychol.  250  (1948) ; Chein.  What  are  the  Psychological 
Effects  of  Segregaton  Under  Conditions  of  Equal  Facilities?,  3 Int.  J.  Opinion 
and  Attitude  Res.  220  (1040)  ; Brameld.  Educational  Costs,  in  Discrimination  and 
National  Welfare  (Maclver.  ed.,  1949),  44-48;  Frazier,  The  Negro  in  the  United 
States  (1040),  674-6S1.  And  see  generally  Myrdal,  An  American  Dilemma 
(1944). 
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makes  unnecessary  any  discussion  whether  such  segregation  also  vio- 
lates the  due  process  clause  of  the  14th  amendment.1* 

Because  these  arc  class  actions,  because  of  the  wide  applicability  of 
this  decison,  and  because  of  the  great  variety  of  local  conditions,  the 
formulation  of  decrees  in  these  cases  presents  problems  of  considerable 
complexity.  On  reargument,  the  consideration  of  appropriate  relief 
was  necessarily  subordinated  to  the  primary  question — the  constitu- 
tionality of  segregation  in  public  education.  We  have  now  announced 
that  such  segregation  is  a denial  of  the  equal  protection  of  the  laws.  In 
order  that  we  may  have  the  full  assistance  of  the  parties  in  formulating 
decrees,  the  cases  will  bo  restored  to  the  docket,  and  the  parties  are 
requested  to  present  further  argument  on  questions  4 and  5 previously 
propounded  by  the  Court  for  the  reargument  tliis  term.13  The  Attor- 
ney General  of  the  United  States  is  again  invited  to  participate.  The 
attorneys  general  of  the  States  requiring  or  permitting  segregation 
in  public  education  will  also  be  permitted  to  appear  as  amici  curiae 
upon  request  to  do  so  by  September  15, 1954,  ana  submission  of  briefs 
by  October  1,1954.” 

It  is  so  ordered. 


“See  Bolling  v.  Sharpe,  post,  p.  497,  concerning  the  Due  Process  Clause  of  the 
Fifth  Amendment. 

““4.  Assuming  it  is  decided  that  segregation  in  public  schools  violates  the 
Fourteenth  Amendment 

“(a)  would  decree  necessarily  follow  providing  that,  within  the  limits  set 
by  normal  geographic  school  districting,  Negro  children  should  forthwith  be 
admitted  to  schools  of  their  choice, or 

“(b)  may  this  Court,  in  the  exercise  of  its  equity  powers,  permit  an  effective 
gradual  adjustment  to  be  brought  about  from  existing  segregated  systems  to 
a system  not  based  on  color  distinctions? 

"5.  On  the  assumption  on  which  questions  4(a)  and  (b)  are  based,  and  assum* 
ing  further  that  this  Court  will  exercise  its  equity  powers  to  the  end  described 
in  question  4(b) 

“(a)  should  this  Court  formulate  detailed  decrees  in  these  cases ; 

“( b ) if  so,  what  specific  issues  should  the  decrees  reach ; 

“(o)  should  this  Court  appoint  a special  master  to  hear  evidence  with  a view 
to  recommending  specific  terms  for  such  decrees : 

“(d)  should  this  Court  remand  to  the  courts  of  the  first  instance  with  directions 
to  frame  decrees  in  these  cases,  and  if  so  what  general  directions  should  the 
decrees  of  this  Court  Include  and  what  procedures  should  the  courts  of  first 
instance  follow  in  arriving  at  the  specific  terms  of  more  detailed  decrees?*'  ' 

“ See  Rule  42,  Revised  Rules  of  this  Court  (effective  July  1, 1954) . 


BROWN  v.  BOARD  OF  EDUCATION 
349  U.S.  294  (1955) 


APPEAL  No.  1 

FROM  THE  TT.8.  DISTRICT  COURT  FOR  THE  DISTRICT  OF  KANSAS* 

Reargued  on  the  Question  of  Relief  April  11-14, 1955 
Opinions  and  Judgments  Announced  May  31, 1955 

: . i 

1.  Racial  discrimination  in  public  education  is  unconstitutional, 
347  U.S.  483,  497,  and  all  provisions  of  Federal,  State,  or  local 
law  requiring  or  permitting  such  discrimination  must  yield  to 
this  principle. 

2.  The  judgments  below  (except  that  in  the  Delaware  case) 
are  reversed  and  the  cases  are  remanded  to  the  district  courts  to 
take  such  proceedings  and  enter  such  orders  and  decrees  consist- 
ent with  this  opinion  as  are  necessary  and  proper  to  admit  the 
parties  to  these  cases  to  public  schools  on  a racially  nondiscrimi- 
natory  basis  with  all  deliberate  speed. 

a.  School  authorities  have  the  primary  responsibility  for 
eluddating,  assessing  and  solving  the  varied  local  school 
problems  which  may  require  solution  in  fully  implementing 
the  governing  constitutional  principles. 

b.  Courts  will  have  to  consider  whether  the  action  of  school 
authorities  constitutes  good  faith  implementation  of  the  gov- 
erning Constitutional  principles. 

c.  Because  of  their  proximity  to  local  conditions  and  the 

S"  >le  need  for  further  hearings,  the  courts  which  originally 
these  cases  can  best  perform  this  judicial  appraisal. 

d.  In  fashioning  and  effectuating  the  decrees,  the  court  will 
be  guided  by  equitable  principles— characterized  by  a prac- 
tical flexibility  in  shaping  remedies  and  a facility  for  adjust- 
ing and  reconciling  public  and  private  needs. 

e.  At  stake  is  the  personal  interest  of  the  plaintiffs  in  ad- 
mission to  public  schools  as  soon  as  practicable  on  a non- 
discriminatory  basis. 

/.  Courts  of  equity  may  properly  take  into  account  the 
public  interest  in  the  elimination  in  a systematic  and  effective 

* Together  with  No.  2,  Briggs  et  at.  r.  Elliott  et  al.,  on  appeal  from  the  United 
States  District  Court  for  the  Eastern  District  of  South  Carolina;  No.  3,  Davis 
et  al.  v.  County  School  Board  of  Prince  Edward  County , Virginia,  et  al.,  on  appeal 
from  the  United  States  District  Court  for,  the  Eastern  District  of  Virginia ; No.  4, 
Bolling  et  al.  v.  Sharpe  et  al.,  on  certiorari  to  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit;  and  No.  5,  Oehhart  et  al:  v.  Belton . et  al., 
on  certiorari  to  the  Supreme  Court  of  Delaware.  ‘ r,'v; 

(9) 
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manner  of  a variety  of  obstacles  in  making  the  transition 
to  school  systems  operated  in  accordance  with  the  constitu- 
tional principles  enunciated  in  317  U.S.  483,  497 ; but  the 
vitality  of  these  constitutional  principles  cannot  be  allowed 
to  yield  simply  because  of  disagreement  with  them. 

a.  While  giving  weight  to  these  public  and  private  con- 
siderations,  flic  courts  will  require  that  the  defendants  make 
a prompt  and  reasonable  start  toward  full  compliance  with 
the  ruling  of  this  Court. 

h.  Once  such  a start  has  been  made,  the  courts  may  find 
that  additional  time  is  necessary  to  carry  out  the  ruling  in 
an  effective  manner. 

i.  The  burden  rests  on  the  defendants  to  establish  that  addi- 
tional time  is  necessary  in  the  public  interest  and  is  consist- 
ent with  good  faith  compliance  at  flic  earliest  practicable 
date. 

j.  The  courts  may  consider  problems  related  to  adminis- 
tration, arising  from  the  physical  condition  of  the  school 
plant,  the  school  transportation  system,  personnel,  revision 
of  school  districts  and  attendance  areas  into  compact  units 
to  achieve  a system  of  determining  admission  to  the  public 
schools  on  a nonracial  basis,  and  revision  of  local  laws  and 
regulations  which  may  be  necessary  in  solving  the  foregoing 
problems. 

k.  The  courts  will  also  consider  the  adequacy  of  any  plans 
the  defendants  may  propose  to  meet  these  problems  and  to 
effectuate  a transition  to  a racially  nondisenminatory  school 
system. 

l.  During  the  period  of  transition,  the  courts  will  retain 
jurisdiction  of  these  cases. 

3.  The  judgment  in  the  Delaware  case,  ordering  the  immediate 
admission  of  the  plaintiffs  to  schools  previously  attended  only 
by  white  children,  is  affirmed  on  the  basis  of  the  principles  stated 
by  this  Court  in  its  opinion,  347  U.S.  483;  but  the  case  is  re- 
manded to  the  Supreme  Court  of  Delaware  for  such  further 
proceedings  as  that  court  may  deem  necessary  in  the  light  of  this 
opinion. 

98  F.  Supp.  797, 103  F.  Supp.  920, 103  F.  Supp.  337,  and  judgment  in 
No.  4,  reversed  and  remanded. 

91  A.  2d  137,  affirmed  and  remanded. 

Counsel  for  Parties 

Robert  L.  Carter  argued  the  cause  for  appellants  in  No.  1.  Spotts- 
wood  W.  Robinson  III,  argued  the  causes  for  appellants  in  Nos.  2 
and  3.  George  E.  C.  Haves  and  James  M.  Nabrit,  Jr.,  argued  the 
cause  for  petitioners  in  No.  4-.  Louis  L.  Redding  argued  the  cause  for 
respondents  in  No.  5.  Thurgood  Marshall  argued  the  causes  for  ap- 
pellants in  Nos.  7,  2,  and  8,  petitioners  in  No.  1+  and  respondents  in 
No.  5.  ' '• 

On  the  briefs  were  Harold  Boulware,  Robert  L.  Carter,  Jack  Green- 
berg, Oliver  W.  Hill,  Thurgood  Marshall,  Louis  L.  Redding,  Spotts- 
wood  W.  Robinson,  III,  Oharles  S.  Scott,  William  T.  Coleman,  Jr., 
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Charles  T.  Duncan,  George  E.  C.  Hayes,  Loren  Miller,  William  R. 
Ming,  Jr.,  Constance  Baker  Motley,  James  M.  Nabrit,  Jr.,  Louis  H. 
Poliak,  and  Frank  D.  Reeves  for  appellants  in  Nos.  i,  0,  and  3,  and 
respondents  in  No.  5;  and  George  E.  C.  Hayes,  Janies  M.  Nabrit,  Jr., 
George  M.  Johnson,  Charles  W.  Quick,  Herbert  0.  Reid,  Thurgood 
Marshall,  and  Robert  L.  Carter  for  petitioners  in  No.  4. 

Harold  R.  Fatzcr,  attorney  general  of  Kansas,  argued  the  cause 
for  appellees  in  No.  1.  With  him  on  the  brief  was  Paul  E.  Wilson, 
assistant  attorney  general.  Peter  F.  Caldwell  filed  a brief  for  the 
Board  of  Education  of  Topeka,  Kans. , appellee. 

S.  E.  Rogers  and  Robert  McC.  Figg,  Jr.,  argued  the  cause  and 
filed  a brief  for  appellees  in  No.  2. 

J.  Lindsay  Almond,  Jr.,  attorney  general  of  Virginia,  and  Archi- 
bald G.  Robertson  argued  the  cause  for  appellees  in  No.  3.  With  them 
on  the  brief  were  Henry  T.  IVickham,  special  assistant  to  the  attorney 
general,  T.  Justin  Moore,  John  W.  Riely  and  T.  Justin  Moore,  Jr. 

Milton  D.  Korman  argued  the  cause  for  respondents  in  No.  4.  With 
him  on  the  brief  were  Vernon  E.  West,  Chester  H.  Gray,  and  Lyman 
J.  Umstead. 

Joseph  Donald  Craven,  Attorney  General  of  Delaware,  argued  the 
cause  tor  petitioners  in  No.  5.  On  the  brief  were  H.  Albert  Young,  then 
attorney  general,  Clarence  W.  Taylor,  deputy  attorney  general,  and 
Andrew  D.  Christie,  special  deputy  to  the  attorney  general. 

In  response  to  the  Court’s  invitation,  347  U.S.  483, 495-496,  Solicitor 
General  Sobeloff  participated  in  the  oral  argument  for  the  United 
States.  With  him  on  the  brief  wore  Attorney  General  Brownell,  Assist- 
ant Attorney  General  Rankin,  Philip  Elman,  Ralph  S.  Spritzer  and 
Alan  S.  Rosenthal. 

By  invitation  of  the  Court,  347  U.S.  483,  496,  the  following  State 
officials  presented  their  views  orally  as  amici  curiae:  Thomas  J.  Gen- 
tly, attorney  general  of  Arkansas,  wtih  whom  on  the  brief  were  James 
L.  Sloan,  assistant  attorney  general,  and  Richard  B.  McCulloch, 
special  assistant  attorney  general.  Richard  W.  Ervin,  attorney  gen- 
eral of  Florida,  and  Ralph  E.  Odum,  assistant  attorney  general, 
both  of  whom  were  also  on  a brief.  C.  Ferdinand  Sybert,  attorney  gen- 
eral of  Maryland,  with  whom  on  the  brief  were  Edward  D.  E.  Rollins, 
then  attorney  general.  W.  Giles  Parker,  assistant  attorney  general, 
and  James  H.  Norris,  Jr.,  special  assistant  attorney  general.  I.  Beverly 
Lake,  assistant  attorney  general  of  North  Carolina,  with  whom  on  the 
brief  were  Harry  McMnllan,  attorney  general,  and  T.  Wade  Bruton, 
Ralph  Moody  and  Claude  L.  Love,  assistant  attorneys  general.  Mac 
Q.  Williamson,  attorney  general  of  Oklahoma,  who  also  filed  a brief. 
John  Ben  Shapperd,  attorney  general  of  Texas,  and  Burnell  Waldrep, 
assistant  attorney  general,  with  whom  on  the  brief  were  Billy  E.  Lee, 
J.  A.  Amis,  Jr.,  L.  P.  Lollar,  J.  Fred  Jones,  John  Davenport,  John 
Reeves  and  Will  Davis. 

Phineas  Indritz  filed  a brief  for  the  American  Veterans  Committee, 
Inc.,  as  amicus  curiae. 

OPINION  OF  THE  COURT 

Mr.  Chief  Justice  Warren  delivered  the  opinion  of  the  Court. 
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These  cases  were  decided  on  May  17, 1954.  The  opinions  of  that 
date,1  declaring  the  fundamental  principle  that  racial  discrimination 
in  public  education  is  unconstitutional,  are  incorporated  herein  by 
reference.  All  provisions  of  Federal,  State,  or  local  law  requiring  or 
permitting  such  discrimination  must  yield  to  this  principle.  There 
remains  for  consideration  the  manner  in  which  relief  is  to  be  accorded. 

Because  these  cases  arose  under  different  local  conditions  and  their 
disposition  will  involve  a variety  of  local  problems,  we  requested 
further  argument  on  the  question  of  relief.*  In  view  of  the  nationwide 
importance  of  the  decision,  we  invited  the  Attorney  General  of  the 
United  States  and  the  attorneys  general  of  all  States  requiring  or 
permitting  racial  discrimination  in  public  education  to  present  their 
views  on  that  question.  The  parties,  the  United  States,  and  the  States 
of  Florida,  North  Carolina^  Arkansas,  Oklahoma,  Maryland,  and 
Texas  filed  briefs  and  participated  in  the  oral  argument. 

These  presentations  were  informative  and  helpful  to  the  Court  in 
its  consideration  of  the  complexities  arising  from  the  transition  to  a 
system  of  public  education  freed  of  racial  discrimination.  The  presen- 
tations also  demonstrated  that  substantial  steps  to  eliminate  racial 
discrimination  in  public  schools  have  already  been  taken,  not  only  in 
some  of  the  communities  in  which  these  cases  arose,  but  in  some  of 
the  States  appearing  as  amici  curiae , and  in  other  States  as  well. 
Substantial  progress  has  been  made  in  the  District  of  Columbia  and 
in  the  communities  in  Kansas  and  Delaware  involved  in  this  litiga- 
tion. The  defendants  in  the  cases  coming  to  us  from  South  Carolina 
and  Virginia  are  awaiting  the  decision  oi  this  Court  concerning  relief. 

Full  implementation  of  these  constitutional  principles  may  require 
solution  of  varied  local  school  problems.  School  authorities  have  the 
primary  responsibility  for  elucidating,  assessing,  and  solving  these 
problems;  courts  will  have  to  consider  whether  the  action  of  school 
authorities  constitutes  good  faith  implementation  of  the  governing 
constitutional  principles.  Because  of  their  proximity  to  local  condi- 
tions and  the  possible  need  for  further  hearings,  the  courts  which 
originally  heard  these  cases  can  best  perform  this  judicial  appraisal. 


1 847  U.S.  488 ; 847  TJ.S.  497.  „ 

2 Further  argument  was  requested  on  the  following  questions,  847  U.S.  483, 
495-496,  n.  13,  previously  propounded  by  the  Court : 

“4.  Assuming  it  is  decided  that  segregation  in  public  schools  violates  the  Four- 


teenth Amendment 

“(a)  would  a decree  necessarily  follow  providing  that  within  the  limits  set  by 
normal  geographic  school  districting,  Negro  children  should  forthwith  be.  admit- 
ted  to  schools  of  their  choice,  or 

“(b)  may  this  Court,  in  the  exercise  of  its  equity  powers,  permit  an  effective 
gradual  adjustment  to  be  brought  about  from  existing  segregated  systems  to  a 
system  not  based  on  color  distinctions  ? 

“5.  On  the  assumption  on  which  questione  d (a)  and  (b)  are  based,  and  assum- 
ing further  that  this  Court  will  exercise  its  equity  powers  to  the  end  described  in 
question 4 (b), 

“( o)  Should  this  Court  formulate  detailed  decrees  in  these  cases ; 

“(b)  if  so,  what  specific  issue  should  the  decrees  reach;  - 
“ (o)  should  this  Court  appoint  a special  master  to  hear  evidence  with  a view  to 
recommending  specific  terms  for  such  decrees ; . 

“(d)  should  this  Court  remand  to  the  courts  of  first  instance  with  directions 
to  frame  decrees  in  these  cases,  and  if  so  what  general  directions  should  the 
decrees  of  this  Court  include  and  what  procedures  should  the  courts  of  first 
instance  follow  in  arriving  at  the  specific  terms  of  more  detailed  decrees?” 
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Accordingly,  we  believe  it  appropriate  to  remand  the  cases  to  those 
courts.3 

In  fashioning  and  effectuating  the  decrees,  the  courts  will  be  guided 
by  equitable  principles.  Traditionally,  equity  has  been  characterized 
by  a practical  flexibility  in  shaping  its  remedies4 * *  and  by  a facility 
for  adjusting  and  reconciling  public  and  private  needs.8  These  cases 
call  for  the  exercise  of  these  traditional  attributes  of  equity  power. 
At  stake  is  the  personal  interest  of  the  plaintiffs  in  admission  to  public 
schools  as  soon  as  practicable  on  a nondiscriminatory  basis.  To  effec- 
tuate this  interest  may  call  for  elimination  of  a variety  of  obstacles  in 
making  the  transition  to  school  systems  operated  in  accordance  with 
the  constitutional  principles  set  iorth  in  our  May  17,  1954;  decision. 
Courts  of  equity  may  properly  take  into  account  the  public  interest 
in  the  elimination  of  such  obstacles  in  a systematic  and  effective  man- 
ner. But  it  should  go  without  saying  that  the  vitality  of  these  con- 
stitutional principles  cannot  be  allowed  to  yield  simply  because  of 
disagreement  with  them. 

While  giving  weight  to  these  public  and  private  considerations,  the 
courts  will  require  that  the  defendants  make  a prompt  and  reasonable 
start  toward  full  compliance  with  our  May  17, 1954,  ruling.  Once  such  a 
start  has  been  made,  the  courts  may  find  that  additional  time  is  neces- 
sary to  carry  out  the  ruling  in  an  effective  manner.  The  burden  rests 
upon  the  defendants  to  establish  that  such  time  is  necessary  in  the 
public  interest  and  is  consistent  with  good  faith  compliance  at  the 
earliest  practicable  date.  To  that  end,  the  courts  may  consider  problems 
related  to  administration,  arising  from  the  physical  condition  of  the 
school  plant,  the  school  transportation  system,  personnel,  revision  of 
school  districts  and  attendance  areas  into  compact  units  to  achieve  a 
system  of  determining  admission  to  the  public  schools  on  a nonracial 
basis,  and  revision  of  local  laws  and  regulations  which  may  be  neces- 
sary in  solving  the  foregoing  problems.  They  will  also  consider  the 
adequacy  of  any  plans  the  defendants  may  propose  to  meet  these  prob- 
lems and  to  effectuate  a transition  to  a racially  nondiscriminatory 
school  system.  During  this  period  of  transition,  toe  courts  will  retain 
jurisdiction  of  these  cases. 

The  judgments  below,  except  that  in  the  Delaware  case,  are  accord- 
ingly reversed  and  the  cases  are  remanded  to  the  district  courts  to  take 
such  proceedings  and  enter  such  orders  and  decrees  consistent  with  this 
opinion  os  are  necessary  and  proper  to  admit  to  public  schools  on  a 
racially  nondiscriminatory  basis  with  all  deliberate  speed  the  parties 
to  these  cases.  The  judgment  in  the  Delaware  case— ordering  the  imme- 
diate admission  of  the  plaintiffs  to  schools  previously  attended  only  by 
white  children— is  affirmed  on  the  basis  of  the  principles  stated  in  our 
May  17, 1954,  opinion,  but  the  case  is  remanded  to  the  Supreme  Court 
of  Delaware  for  such  further  proceedings  as  that  Court  may  deem  nec- 
essary in  light  of  this  opinion. 

I tit  so  ordered. 


3 The  cases  coming  to  us  from  Kansas,  South  Carolina,  and  Virginia  were 
originally  heard  by  three-judge  District  Courts  convened  under  28  U.S.C.  §§  2281 
and  2284.  These  cages  will  accordingly  be  remanded  to  those  three-judge  courts. 
See  Briggs  v.  Elliott,  342  U.S.  850. 

4 See  Alexander  v.  Hillman,  296  U.S.  222, 239. 

8 See  Heoht  Oo.  v.  Bowles,  321  U.S.  821, 329-330. 
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COOPER  r.  AARON 
358  U.S.  1 (1958) 


CERTIORARI 


TO  THE  U.S.  COURT  OF  APPEALS  FOR  TIIE  8TII  CIRCUIT  * 

No.  1.  Argued  September  11,  1958 — Decided  September  12, 1958 


Richard  C.  Butler  argued  the  cause  for  petitioners.  With  him  oil 
the  brief  were  A.  F.  House  and,  by  special  leave  of  Court,  John  II. 
Haley,  pro  h ac  vice. 

Tlmrgood  Marshall  argued  the  cause  for  respondents.  With  him  on 
the  brief  Wiley  A.  Branton,  William  Coleman,  Jr.,  Jack  Greenberg, 
and  Louis  H.  Poliak. 

Solicitor  General  Rankin,  at  the  invitation  of  the  Court,  post,  page 
27,  argued  the  cause  for  the  United  States,  as  amicus  curiae , urging 
that  the  relief  sought  by  respondents  should  be  granted.  With  him  on 
the  brief  were  Oscar  TI.  Davis,  Philip  Elman,  and  Ralph  S.  Spritzer. 


Opinion  of  the  Court  by  The  Chief  Justice,  Mr.  Justice  Black, 
Mr.  Justice  Frankfurter,  Mr.  Justice  Douglas,  Mr.  Justice  Burton, 
Mr.  Justice  Clark,  Mr.  Justice  Harlan,  Mr.  Justice  Brennan,  and 
Mr.  Justice  Whittaker.  . . 

As  this  case  reaches  us,  it  raises  questions  of  the  highest  importance 
to  the  maintenance  of  our  federal  system  of  government.  It  neces- 
sarity  involves  a claim  by  the  Governor  and  legislature  of  a State  that 
there  is  no  duty  on  State  officials  to  obey  Federal  court  orders  resting  oil 
this  Conrtrs  considered  interpretation  of  the  U.S.  Constitution.  Speci- 
fically, it  involves  actions  by  the  Governor  and  Legislature  of  Arkansas 
upon  the  premise  that  they  are  not  bound  by  our  holding  in  Brown  v. 
Board  of  Education  (347  U.S.  483).  That  holding  was  that  the  14th 
amendment  forbids  States  to  use  their  governmental  powers  to  bar 
children  on  racial  grounds  from  atending  schools  where  there  is  State 
participation  through  any  arrangement,  management,  funds,  orprop- 
erty.  We  are  nrged  to  uphold  a suspension  of  the  Little  Rock  School 

•Note. — The  per  curiam  opinion  announced  on  September  12, 1938,  and  printed 
In  a footnote,  post,  p.  3,  applies  not  only  to  this  cose  but  also  to  No.  1 Mis- 
cellaneous, August  Special  Term,  1958,  Aaron  ct  al.  v.  Cooper  et  of.,  on  applica- 
tion for  mention  of  order  of  the  United  States  Court  of  Appeals  for  the  Eighth 
Circuit  staying  issuance  of  its  mandate,  for  stay  of  order  of  the  United  States 
District  Court  for  the  Eastern  District  of  Arkansas,  and  for  such  other  orders 
as  petitioners  may  be  entitled  to,  argued  August 28, 195S. 


Opinion  Announced  September  29,  1958 


OPINION  OF  THE  COURT 
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Board’s  plan  to  do  away  with  segregated  public  schools  in  Little  Rock 
until  State  laws  and  efforts  to  upset  and  nullify  our  holding  in  Broion 
v.  Board  of  Education  have  been  further  challenged  and  tested  in  the 
courts.  We  reject  these  contentions. 

The  case  was  argued  before  us  on  September  11,  1958.  On  the  fol- 
lowing day  we,  unanimously  affirmed  the  judgment  of  the  Court  of 
Appeals  for  the  Eighth  Circuit  (257  F.  2d  33),  which  had  reversed  a 
judgment  of  the  District  Court  for  the  Eastern  District  of  Arkansas 
(1C3  F.  Supp.  13) . The  district  court  had  granted  the  application  of  the 
petitioners,  the  Little  Rock  School  Board  and  school  superintendent, 
to  suspend  for  2i£  years  the  operation  of  the  school  board’s  court- 
approvecl  desegregation  program.  In  order  that  the  school  board  might 
know,  without  doubt,  its  duty  in  this  regard  before  the  opening  of 
school,  which  had  been  set  for  the  following  Monday,  September  15, 
1958,  we  immediately  issued  the  judgment,  reserving  the  expression  of 
our  supporting  views  to  a later  date.*  This  opinion  of  all  of  the  mem- 
bore  of  the  Court  embodies  those  views. 

The  following  are  the  facts  and  circumstances  so  far  as  necessary  to 
show  how  tl ic  legal  questions  are  presented. 

On  May  17, 1954,  this  court  decided  that  enforced  racial  segregation 
in  die  public  schools  of  a State  is  a denial  of  the  equal  protection  of  the 
laws  enjoining  by  the  14th  amendment.  Broum  v.  Board  of  Education 
(347  U.S.  483).  The  court  postponed,  pending  further  argument,  for- 
mulation of  a decree  to  effectuate  this  decision.  That  degree  was  ren- 
dered May  31, 1955.  Brown  v.  Board  of  Education  (349  U.S.  294).  In 
the  formulation  of  that  decree,  the  court  recognized  that  good  faith 
compliance  with  the  principles  declared  in  Brown  might  in  some  situa- 
tions “call  for.  elimination  of  a variety  of  obstacles  in  making  the 
transition  to  school  systems  operated  in  accordance  with  the  constitu- 
tional principles  set  forth  in  our  May  17, 1954,  decision.”  (Id.,  at  300). 
The  court  went  on  to  state : 

Courts  of  equity  may  properly  take  into  account  the  public 
interest  in  the  elimination  of  such  obstacles  in  a systematic 


♦The  following  was  the  Court’s  per  curiam  opinion : 

"Per  Curiam. 

“The  Court,  having  fully  deliberated  upon  the  oral  arguments  had  on  August  28, 
1958,  as  supplemented  l>y  the  arguments  presented  on  September  11,  1958,  and 
all  the  briefs  on  file,  is  unanimously  of  the  opinion  that  the  judgment  of  the 
Court  of  Appeals  for  tire  Eighth  Circuit  of  August  18,  1958,  257  F.  2(1  33,  must 
be  affirmed.  In  view  of  the  imminent  commencement  of  the  new  school  year  at 
the  Central  High  School  of  Little  Rock,  Arkansas,  we  deem  it  important  to  make 
prompt  announcement  of  our  judgment  affirming  the  Court  of  Appeals.  The 
expression  of  the  views  supporting  our  judgment  will  be  prepared  and  announced 
in  due  course. 

“It  is  accordingly  ordered  that  the  judgment  of  the  Court  of  Appeals  for  the 
Eighth  Circuit,  dated  August  18,  1958,  257  F.  2d.  33,  reversing  the  judgment  of 
the  District  Court  for  the  Eastern  District  of  Arkansas,  dated  June  20,  1958, 
103  F.  Supp.  13,  be  affirmed,  and  that  the  judgments  of  the  District  Court  for 
the  Eastern  District  of  Arkansas,  dated  August  28,  1965,  see  143  F.  Supp.  855, 
and  September  3,  1957,  enforcing  the  School  Board's  plan  for  desegregation  in 
compliance  with  the  decision  of  this  Court  in  Brown  v.  Board  of  Education,  347 
U.S.  4S3,  349  U.S.  294,  be  reinstated.  It  follows  that  the  order  of  the  Court  of 
Appeals  dated  August  21,  1958,  staying  its  own  mandate  is  of  no  further  effect. 

“The  judgment  of  this  Court  shall  be  effective  immediately,  and  shall  be 
communicated  forthwith  to  the  District  Court  for  the  Eastern  District  of 
Arkansas." 
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and  effective  manner.  But  it  should  go  without  saying  that  the 
vitality  of  these  constitutional  principles  cannot  be  allowed  to 
yield  simply  because  of  disagreement  with  them. 

While  giving  weight  to  these  public  and  private  considera- 
tions, the  courts  will  require  that  the  defendants  make  a 
prompt  and  reasonable  start  toward  full  compliance  with  our 
May  17,  1954,  ruling.  Once  such  a start  has  been  made,  the 
courts  may  find  that  additional  time  is  necessary  to  carry  out 
the  ruling  in  an  effective  manner.  The  burden  rests  upon  the 
defendants  to  establish  that  such  time  is  necessary  in  the 
public  interest  and  is  consistent  with  good  faith  compliance 
at  the  earliest  practicable  date.  To  that  end,  the  courts  may 
consider  problems  related  to  administration,  arising  from  the 
physical  condition  of  the  school  plant,  the  school  transpor- 
tation system,  personnel,  revision  of  school  districts  and  at- 
tendance areas  into  compact  units  to  achieve  a system  of  de- 
termining admission  to  the  public  schools  on  a nonracial 
basis,  and  revision  of  local  laws  and  regulations  which  may  be 
necessary  in  solving  the  foregoing  problems. 

349  U.S.,  at  300-301. 

Under  such  circumstances,  the  district  courts  were  directed  to  re- 
quire “a  prompt  and  reasonable  start  toward  full  compliance,”  and 
to  take  such  action  as  was  necessary  to  bring  about  the  end  of  racial 
segregation  in  the  public  schools  ‘‘with  all  deliberate  speed.”  Ibid. 
Or  course,  in  many  locations,  obedience  to  the  duty  of  desegregation 
would  require  the  immediate  general  admission  of  Negro  children, 
otherwise  qualified  as  students  for  their  appropriate  classes,  at  partic- 
ular schools.  On  the  other  hand,  a district  court,  after  analysis  of  the 
relevant  factors  (which,  of  course,  excludes  hostility  to  racial  deseg- 
regation), might  conclude  that  justification  existed  for  not  requiring 
the  present  nonsegregated  admission  of  all  qualified  Negro  children. 
In  such  circumstances,  however,  the  courts  should  scrutinize  the  pro-, 
gram  of  the  school  authorities  to  make  sure  that  they  had  developed 
arrangements  pointed  toward  the  earliest  practicable  completion  of 
desegregation,  and  had  taken  appropriate  steps  to  put  their  program 
into  effective  operation.  It  was  made  plain  that  delay  in  any  guise  in 
the  constitutional  rights  of  Negro  children  could  not  be 


, and  that  only  a prompt  start,  diligently  and  earnestly 
pursued,  to  eliminate  racial  segregation  from  the  public  schools  could 
constitute  good  faith  compliance.  State  authorities  were  thus  duty 
bound  to  devote  every  effort  toward  initiating  desegregation  and  bring- 
ing about  the  elimination  of  racial  discrimination  in  the  public  school 
system.  ‘ 

On  May  20,  1954,  3 days  after  the  first  Proton  opinion,  the  Little 
Rock  District  School  Board  adopted,  and  on  May  23, 1954,  made  pub- 
lic, a statement  of  policy  entitled  “Supreme  Court  Decision— Segrega- 
tion in  Public  Schools.”  In  this  statement  the  board  recognized  that : 

It  is  our  responsibility  to  comply  with  Federal  constitu- 
tional requirements  and  we  intend  to  do  so  when  the  Supreme 
Court  of  the  United  States  outlines  the  method  to  be  followed. 

Thereafter  the  board  undertook  studies  of  the  administrative  prob- 
lems confronting  the  transition  to  a desegregated  public  school  system 


at  Little  Hock.  It  instructed  the  superintendent  of  schools  to  prepare 
a plan  for  desegregation,  and  approved  such  a plan  on  May  24, 1955, 
7 days  before  the  second  Brown  opinion.  The  plan  provided  for  deseg- 
regation at  the  senior  high  school  level  {grades  10  through  12)  as  the 
first  stage.  Desegregation  at  the  junior  high  and  elementary  levels  was 
to  follow.  It  was  contemplated  that  desegregation  at  the  high  school 
level  would  commence  in  the  fall  of  1957,  ana  the  expectation  was  that 
complete  desegregation  of  the  school  system  would  be  accomplished  by 
1963.  Following  the  adoption  of  this  plan,  the  superintendent^  of 
schools  discussed,  it  with  a large  number  of  citizen  groups  in  the  city. 
As  a result  of  these  discussions,  the  board  reached  the  conclusion  that 
“a  large  majority  of  the  residents”  of  Little  Rock  were  of  “the 
belief  . . . that  the  plan,  although  objectionable  in  principle,”  from 
the  point  of  view  of  those  supporting  segregated  schools,  “was  still  the 
best  for  the  interests  of  all  pupils  in  the  district,” 

Upon  challenge  by  a group  of  Negro  plaintiffs  desiring  more  rapid 
completion  of  the  desegregation  process,  the  district  court  upheld  the 
school  board’s  plan.  Aaron  v.  Cooper  (143  F.Supp.  855).  The  court  of 
appeals  affirmed  (243  F.2d  361).  Review  of  that  judgment  was  not 
sought  here. 

While  the  school  board  was  thus  going  forward  with  its  preparation 
for  desegregating  the  Little  Rock  school  system,  other  State  authorities, 
in  contrast,  were  actively  pursuing  a program  designed  to  perpetuate 
in  Arkansas  the  system  of  racial  segregation  which  this  court  had  held 
violated  the  14th  amendment.  First  came, : in  November  1956,  ail 
amendment  to  the  State  constitution  flatly  commanding  the  Arkansas 
General  Assembly  to  oppose  “in  every  constitutional  manner  the  un- 
constitutional desegregation  decisions  of  May  17, 1954,  and  May  31, 
1955,  of  the  U.S.  Supreme  Court,”  Arkansas  Constitutional  Amend- 
ment 44,  and,  through  the  initiative,  a pupil  assignment  law  (Arkansas 
Statute  80-1519  to  80-1524).  Pursuant  to  this  State  constitutional 
command,  a law  relieving  school  children  from  compulsory  attend- 
ance at  racially  mixed  schools,  Arkansas  Statute  80-1525,  and  a law 
establishing  a State  Sovereignty  Commission,  Arkansas  Statute  6-801 
to  6-824,  were  enacted.bv  the  general  assembly,  in  February  1957. 

The  school  board  and  the  superintendent  of  schools  nevertheless 
continued  with: preparations  to  carry  out  the  first  stage  of  the  deseg- 
regation program.  Nine  Negro  children  were  scheduled  for  admission 
in  September  1957  to  Central  High:  School,  which:  lias  more  than 
2,000  students.  Various  administrative  measures,  designed  to  assure 
the  smooth  transition  of  this  first  stage  of  desegregation,  were 
undertaken.  . : i •-  ■■  v-;-’ 

On  September  2, 1957,  the  day  before  these  Negro  students  were  to 
enter  Central  High,  the  school  authorities  were  met  with  drastic 
opposing  action  on  the  part  of  the  Governor  of  Arkansas  who  dis- 
patched units  of  the  Arkansas  National  Guard  to  the  Central  High 
School  grounds  and  placed  the  school  “off  limits”  to  colored  students. . 
As  found  by  the  district  court  in  subsequent  proceedings,  the  Gover- 
nor’s action  had  not  been  requested  by  the  school  authorities,  and  was 
entirely  unheralded.  The  findings  were  these:  •= ■; 


Up  to  this  time  [September  2],  no  crowds  had  gathered 
about  Central  High  School  and  lio  acts  of  violence  or  threats’ 
of  violence  in  connection  with  the  carrying  out  of  the  plan 


18 

i 

had  occurred.  Nevertheless,  out  of  an  abundance  of  caution, 
the  school  authorities  had  frequently  conferred  with  the 
mayor  and  Chief  of  Police  of  Little  Rock  about  taking  appro- 
priate steps  by  the  Little  Rock  police  to  prevent  any  possible 
disturbances  or  acts  of  violence  in  connection  with  the  at- 
tendance of  the  nine  colored  students  at  Central  High  School. 

The  mayor  considered  that  the  Little  Rock  Police  force  could 
adequately  cope  with  any  incidents  which  might  arise  at  the 
opening  of  school.  The  mayor,  the  chief  of  police,  and  the 
school  authorities  made  no  request  to  the  Governor  or  any 
representative  of  his  for  State  assistance  in  maintaining  peace 
and  order  at  Central  High  School.  Neither  the  Governor  nor 
any  other  official  of  the  State  government  consulted  with  the 
Little  Rock  authorities  about  whether  the  Little  Rock  Police 
were  prepared  to  cope  with  any  incidents  which  might  arise 
at  the  school,  about  any  need  for  State  assistance  in  maintain- 
ing peace  and  order,  or  about  stationing  the  Arkansas  Na- 
tional Guard  at  Central  High  School . 

Aaron  v.  Cooper  (156  F.Snpp.  220,  225). 

The  board’s  petition  for  postponement  in  this  proceeding  states: 

The  effect  of  that  action  [of  the  Governor]  was  to  harden 
the  core  of  opposition  to  the  plan  and  cause  many  persons  who 
theretofore  had  reluctantly  accepted  the  plan  to  believe  there 
was  some  power  in  the  State  of  Arkansas  which,  when 
exerted,  could  nullify  the  Federal  law  and  permit  disobedi- 
ence of  the  decree  of  this  [district]  court,  and  from  that  date 
hostility  to  the  plan  was  increased  and  criticism  of  the  offi- 
cials of  the  [school]  district  has  become  more  bitter  and 
unrestrained. 

The  Governor’s  action  caused  the  school  board  to  request  the  Negro 
students  on  September  2 not  to  attend  the  high  school  “until  the  legal 
dilemma  was  solved.”  The  next  day,  September  3,  1957,  the  board 

Eetitioned  the  district  court  for  instructions,  and  the  court,  after  a 
earing,  found  that  the  board’s  request  of  the  Negro  students  to  stay 
away  from  the  high  school  had  been  made  because  of  the  stationing 
of  the  military  guards  by  the  State  authorities.  The  court  detenninea 
that  this  was  not  a reason  for  departing  from  the  approved  plan,  and 
ordered  the  school  board  and  superintendent  to  proceed  with  it. 

On  the  morning  of  the  next  day,  September  4,  1957,  the  Negro 
children  attempted  to  enter  the  high  school  but,  as  the  district  court 
later  found,  units  of  the  Arkansas  National  Guard  “acting  pursuant  to 
the  Governor’s  order,  stood  shoulder  to  shoulder  at  the  school  grounds 
and  thereby  forcibly  prevented  the  nine  Negro  students  . . . from 
entering,”  as  they  continued  to  do  every  schooFday  during  the  follow- 
ing 3 weeks.  (156  F.Supp.,  at  225.) 

That  same  day,  September  4, 1957,  the  U.S.  attorney  for  the  Eastern 
District  of  Arkansas  was  requested  by  the  district  court  to  begin  an 
immediate  investigation  in  order  to  fix  responsibility  for  the  inter- 
ference with  the  orderly  implementation  of  the  district  court’s  direc- 
tion to  carry  out  the  desegregation  program.  Three  days  later,  Septem- 
ber 7,  the  district  court  denied  a petition  of  the  school  board  and  the 


superintendent,  of  schools  for  an  order  temporarily  suspending  con- 
tinuance of  the  program. 

Upon  completion  of  the  U.S.  attorney’s  investigation,  he  and  the 
Attorney  General  of  the  United  States,  at  the  district  court’s  request, 
entered  the  proceedings  and  filed  a petition  on  behalf  of  the  United 
States,  as  amicus  curiae,  to  enjoin  the  Governor  of  Arkansas  and  offi- 
cers of  the  Arkansas  National  Guard  from  further  attempts  to  prevent 
obedience  to  the  court’s  order.  After  hearings  on  the  petition,  tho  dis- 
trict court  found  that  the  school  board’s  plan  had  been  obstructed  by 
the  Governor  through  the  use  of  National  Guard  troops,  and  granted  a 
preliminary  injunction  on  September  20, 1957,  enjoinmg  the  Governor 
and  the  officers  of  the  Guard  from  preventing  the  attendance  of  Negro 
cliildren  at  Central  High  School,  and  from  otherwise  obstructing  or 
interfering  with  the  orders  of  the  court  in  connection  with  the  plan, 
(156  F.  Supp.  220,  affirmed,  Faubus  v.  United  States,  254  F.  2d  797). 
The  National  Guard  was  then  withdrawn  from  the  school. 

The  next  school  day  was  Monday,  September  23, 1957.  The  Negro 
children  entered  the  high  school  that  morning  under  the  protection  of 
the  Little  Bock  Police  Department  and  members  of  tne  Arkansas 
State  Police.  But  the  officers  caused  the  children  to  be  removed  from 
tho  school  during  the  morning  because  they  had  difficulty  controlling 
a largo  and  demonstrating  crowd  which  had  gathered  at  the  high 
school.  (163F.Supp.,  at  16).  On  September  25  however,  the  President 
of  the  United  States  dispatched  Federal  troops  to  Central  High  School 
and  admission  of  the  Negro  students  to  the  senool  was  thereby  effected. 
Regular  army  troops  continued  at  the  high  school  until  November  27, 
1957.  They  were  then  replaced  by  federalized  National  Guardsmen  who 
remained  throughout  the  balance  of  the  school  year.  Eight  of  the 
Negro  students  remained  in  attendance  at  the  school  throughout  the 
school  year. 

We  come  now  to  the  aspect  of  the  proceedings  presently  before  us. 
On  February  20,  1958,  the  school  board  and  the  superintendent  of 
schools  filed  a petition  in  the  district  court  sceldng  a postponement  of 
their  program  for  desegregation.  Their  position  in  essence  was  that 
because  of  extreme  public  hostility,  which  they  stated  had  been  en- 
gendered largely  by  the  official  attitudes  and  actions  of  the  Governor 
and  the  legislature,  the  maintenance  of  a sound  educational  program 
at  Central  High  School,  with  the  Negro  students  in  attendance,  would 
be  impossible.  The  board  therefore  proposed  that  the  Negro  students 
already  admitted  to  the  school  be  withdrawn  and  sent  to  segregated 
schools,  and  that  all  further  steps  to  carry  out  the  board’s  desegrega- 
tion program  be  postponed  for  a period  later  suggested  by  the  board  to 
be  21/2  years. 

After  a hearing  the  district  court  granted  the  relief  requested  by 
tho  board.  Among  other  tilings  the  court  found  that  the  past  year  at 
Central  High  School  had  been  attended  by  conditions  of  “chaos,  bed- 
lam, and  turmoil that  there  were  “repeated  incidents  of  more  or  less 
serious  violence  directed  against  the  Negro  students  and  their  prop- 
erty;” that  there  was  “tension  and  unrest  among  the  school  adminis- 
trators, die  classroom  teachers,  the  pupils,  and  the  latters’  parents, 
which  inevitably  had  an  adverse  effect  upon  the  educational  program 
that  a school  official:  was  threaded  with  violence;  that  a ‘‘serious 
financial  burden”  had  been  cast  on  the  school  district;  that  the  educa- 
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tion  of  the  students  had  suffered  “and  under  existing  conditions  will 
continue  to  suffer;”  that  the  board  would  continue  to  need  “military 
assistance  or  its  equivalent  :”  that  the  local  police  department  would 
not  be  able  “to  detail, enough  men  to  afford  the  necessary  protection;” 
and  that  the  situation  was  “intolerable,”  (163  F.Supp.,  at  20-26). 

The  district  court’s  judgment  was  dated  June  20, 1958.  The  Negro 
respondents  appealed  to  the  court  of  appeals  for  the  eighth  circuit 
and  also  sought  there  a stay  of  the  district  court’s  judgment.  At  the 
same  time  they  filed  a petition  for  certiorari  in  this  court  asking  us 
to  review  the  district  court’s,  judgment  without  awaiting  the  disposi- 
tion of  their  appeal  to  the  court  of  appeals,  or  of  their  petition  to  that 
court  for  a stay.  That  we  declined  to  do  (357  U.S.  566) . The  court  of 
appeals  did  not  act  on  the  petition  for  a stay,  but,  on  August  18, 1958, 
after  convening  in  special  session  on  August  4 arid  hearing  the  appeal, 
reversed  the  district  court  (257  F.2d  33).  On  August  21,  1958,  the 
Court  of  Appeals  stayed  its  mandate  to  permit  the  school  board  to 
petition  this  court  for  certiorari.  Pending  the  filing  of  the  school 
board’s  petition  for  certiorari,  the  Negro  respondents,  on  August  23, 
1058,  applied  to  Mr.  Justice  Whittaker,  as  circuit  justice  for  the  eighth 
circuit,  to  stajr  the  order  of  the  court  of  appeals  withholding  its  own 
mandate  and  also  to  stay  the  district  court’s  judgment.  In  view  of  the 
nature  of  the  motions,  he  referred  them  to  the  entire  court.  Recogniz- 
ing the  vital  importance  of  a decision  of  the  issues  in  time  to  permit 
arrangements  to  be  made  for  the  1958-59  school  year,  see  Aaron  v. 
Cooper  (357  U.S.  566, 567) , we  convened  in  special  term  on  August  28, 
1958,  and  heard  oral  argument  on  the  respondents’  motions,  and  also 
argument  of  the  Solicitor  General  who,  by  invitation,  appeared  for 
the  United  States  as  amicus  curiae,  a rid  asserted  that  trie  court  of 
appeals’  judgment  was  clearly  correct  on  the  merits,  and  urged 
that  we  vacate  its  stay  forthwith.  Finding  that  respondents’  applica- 
tion necessarily  involved  consideration  of  the  merits  of  the  litigation, 
we  entei-ed  an  order  which  deferred  decision  upon  the  motions  pend- 
ing the  disposition  of  the  school  board’s  petition  for  certiorari,  and 
fixed  September  8, 1958,  as  the  day  on  or  before  which  such  petition 
might  be  filed,  and  September  11, 1958,  for  oral  arguinent  upon  the 
petition.  The  petition  for  certiorari  duly  filed,  was  granted  in  open 
court  on  September  11,  1958  (post,  page  29),  and  further  arguments 
were  had,  the  Solicitor  General  again  urging  the  correctness  of  the 
judgment  of  the  court  of  appeals.  On  September  12, 1958,  as  already 
mentioned,  we  unanimously  affirmed  the  judgment  of  the  court  of 
appeals  in  the  per  curiam  opinion  set  forth  in  the  inargin  at  the  outset 
of  this  opinion,  ante  (p.  5) . 

In  affirming  the  judgment  of  the  court  of  appeals  which  reversed 
the  district  court  we  have  accepted  without  reservation  the  position  of 
the  school  board,  the  superintendent  of  schools,  and  their  counsel  that 
they  displayed  entire  good  faith  in  the  conduct  of  these  proceedings 
and  in  dealing  with  the  unfortunate  and  distressing  sequence  of  events 
which  has  been  outlined.  We  likewise  have  accepted  the  findings  of 
the  district  court  as  to  the  conditions  at  Central  High  School  during 
the  1957-58  school  year,  and  also  the  findings  that  the  educational 
progress  of  all  the  students,  white  and  colored,  of  that  school  has  suf- 
fered and  will  continue  to  suffer  if  the  conditions  which  prevailed 
last  year  are  permitted  to  continue.  ; 
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The  significance  of  these  findings,  however,  is  to  be  considered  in 
light  of  the  fact,  indisputably  revealed  by  the  record  before  us,  that 
the  conditions  they  depict  are  directly  traceable  to  the  actions  of  legis- 
lators and  executive  officials  of  the  State  of  Arkansas,  taken  in  their 
official  capacities,  which  reflect  their  own  determination  to  resist  this 
court’s  decision  in  the  Brown  case  and  which  have  brought  about 
violent  resistance  to  that  decision  in  Arkansas.  In  its  petition  for 
certiorari  filed  in  this  court,  the  school  board  itself  describes  the  situa- 
tion in  this  language : 

The  legislative,  executive,  and  judicial  departments  of  the 
State  government  opposed  the  desegregation  of  Little  Rock 
schools  by  enacting  laws,  calling  out  troops,  making  state- 
ments villifying  Federal  law  and  Federal  courts,  and  failing 
to  utilize  State  law-enforcement  agencies  and  judicial  proc- 
esses to  maintain  public  peace. 

One  may  well  sympathize  with  the  position  of  the  board  in  the 
face  of  the  frustrating  conditions  which  have  confronted  it,  but,  re- 
gardless of  the  board’s  good  faith,  the  actions  of  the  other  State 
agencies  responsible  for  those  conditions  compel  us  to  reject  the  boards 
legal  position.  Had  Central  High  School  been  under  the  direct  man- 
agement of  the  State  itself,  it  could  hardly  be  suggested  that  those 
immediately  in  charge  of  the  school  should  be  heard  to  assert  their 
own  good  faith  as  a legal  excuse  for  delay  in  implementing  the  con- 
stitutional rights  of  these  respondents,  when  vindication  of  those  rights 
was  rendered  difficult  or  impossible  by  the  actions  of  other  State  offi- 
cials. The  situation  here  is  in  no  different  posture  because  the  members 
of  the  School  Board  and  the  superintendent  of  schools  are  local  offi- 
cials; from  the  point  of  view  of  the  14th  amendment,  they  stand  in 
this  litigation  as  the  agents  of  the  State. 

The  constitutional  lights  of  respondents  are  not  to  be  sacrificed  or 
yielded  to  the  violence  and  disorder  which  have  followed  upon  the 
actions  of  the  Governor  and  legislature.  As  this  Court  said  some  41 
years  ago  in  a unanimous  opimon  in  a case  involving  another  aspect 
of  racial  segregation:  “It  is  urged  that  this  proposed  segregation  will 
promote  the  public  peace  by  preventing  race  conflicts.  Desirable  as 
this  is,  and  important  as  is  the  preservation  of  the  public  peace,  this 
aim  cannot  be  accomplished  by  laws  or  ordinances,  which  deny  rights 
created  or  protected  by  the  Federal  Constitution.”  Buchanan  v.  Worley 
(245  U.S.  60,  81).  Thus,  law  and  order  are  not  here  to  be  preserved 
by  depriving  the  Negro  children  of  tlieir  constitutional  rights.  The 
record  before  xis  clearly  establishes  that  the  growth  of  the  board’s  dif- 
ficulties to  a.  magnitude  beyond  - its  unaided  power  to  control  is  the 
product  of  State  action.  Those  difficulties,  as  counsel  for  the  Board 
forthrightly  conceded  on  the  oral  argument  in  this  Court,  can  also 
be  brought  under  control  by  State  action.  . 

The  controlling  legal  principles  are  plain.  The  command  of  the  14th 
amendment  is  that  no  “State”  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.  “A  State  acts  by  its 
legislative,  its  executive,  or  its  judicial  authorities.  It  can  act  in  no 
other  way.  The  constitutional  provision,  therefore,  must  mean  that 
no  agency  of  the  State,  or  of  the  officers  or  agents  by  whom  its  powers 
are  exerted,  shall  deny  to  any  person  within  its  jurisdiction  the  equal 


24 


* 


22 


i 


I 


| 

| 


i 

i 

I 


o 

ERIC 


protection  of  the  laws.  Whoever,  by  virtue  of  public  position  under  a 
State  government, . . . denies  or  takes  away  the  equal  protection  of 
the  laws,  violates  the  constitutional  inhibition;  and  as  he  acts  in  the 
name  and  for  the  State,  and  is  clothed  with  the  State’s  power,  his  act 
is  that  of  the  State.  This  must  be  so,  or  the  constitutional  prohibition 
has  no  meaning.”  Ex  parte  Virginia  (100  U.S.  339,  347).  Thus  the 
prohibitions  of  the  14th  amendment  extend  to  all  action  of  the  State 
denying  equal  protection  of  the  law’s;  w'hateverthe  agency  of  the  State 
taking  the  action,  see  Virginia  v.  Rives  (100  U.S.  313) ; Pennsylvania 
v.  Board  of  Dimeters  of  City  Trusts  of  Philadelphia  (353  U.S.  230) ; 
Shelley  v.  Kraemer  (334  U.S.  1) ; or  whatever  the  guise  in  which  it 
is  taken,  see  Deirington  v.  Plummer , (240  F.2d  922) ; Department  of 
Conservation,  and  Development  v.  Tate  (231  F.2d  615).  In  short,  the 
constitutional  rights  of  children  not  to  be  discriminated  against  in 
school  admission  on  grounds  of  race  or  color  declared  by  this  Court  in 
the  Brown  case  can  neither  be  nullified  o]wmly  and  directly  by  State 
legislators  or  State  executive  or  judicial  officers,  nor  nullified  in- 
directly by  them  through  evasive  schemes  for  segregation  whether 
attempted  “ingeniously  or  ingenuously.”  Smith  v.  Texas  (311  U.S. 
128, 132). 

What  has  been  said,  in  the  light  of  the  facts  developed  is  enough  to 
dispose  of  the  case.  However,  we  should  answer  the  premise  of  the 
actions  of  the  Governor  and  legislature  that  they  are  not  bound  by  our 
holding  in  the  Brown  case.  It  is  necessary  only  to  recall  some  basic 
constitutional  propositions  which  are  settled  doctrine. 

Article  VI  of  the  Constitution  makes  the  Constitution  the  “supreme 
law  of  the  land.”  In  1803,  Chief  Justice  Marshall,  speaking  for  a 
unanimous  court,  referring  to  the  Constitution  as  “the  fundamental 
and  paramount  law  of  the  Nation,”  declared  in  the  notable  case  of 
Marbury  v.  Madison  (1  Cranch  137, 177),  that  “It  is  emphatically  the 
province  and  duty  of  the  judicial  department  to  say  what  the  law  is.” 
This  decision  declared  the  basic  principle  that  the  Federal  judiciary 
is  supreme  in  the  exposition  of  the  law  of  the  Constitution,  and  that 
principle  has  ever  since  been  respected  by  this  Court  and  the  country 
as  a permanent  and  indispensable  feature  of  our  constitutional  system. 
It  follows  that  the  interpretation  of  the  14th  amendment  enunciated 
by  this  Court  in  the  Brown  case  is  the  supreme  law  of  the  land,  and 
article  VI  of  the  Constitution  makes  it  of  binding  effect  on  the  States 
“anything  in  the  Constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding.”  Every  State  legislator  and  executive  and  judicial 
officer  is  solemnly  committed  by  oath  taken  pursuant  to  article  VI, 
clause  3,  “to  support  this  Constitution.”  Chief  Justice  Taney,  speaking 
for  a unanimous  Court  in  1859,  said  that  this  requirement  reflected  the 
framers’  “anxiety  to  preserve  it  [the  Constitution]  in  full  force,  in  all 
its  powers,  and  to  guard  against  resistance  to  or  evasion  of  its  author- 
ity, on  the  part  of  a State  . . .”  ( Ableman  v.  Booth , 21  How.  506,  524.) 

No  State  legislator  or  executive  or  judicial  officer  can  war  against  the 
Constitution  without  violating  his  undertaking  to  support  it.  Chief 
Justice  Marshall  spoke  for  a unanimous  Court  in  saying  that:  “If  the 
legislatures  of  the  several  States  may,  at  will,  annul  the  judgments  of 
the  courts  of  the  United  States,  and  destroy  the  rights  acquired  under 
those  judgments,  the  constitution  itself  becomes  a solemn  mockery . . . .” 
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United  States  v.  Peters  (5  Crancli  115, 136)  .A  Governor  who  asserts  a 
power  to  nullify  a Federal  court  order  is  similarly  restrained.  If  lie 
had  such  power,  said  Chief  Justice  Hughes,  in  1932,  also  for  a unani- 
mous Court,  “It  is  manifest  that  the  fiat  of  a State  Governor,  and  not 
the  Constitution  of  the  United  States,  would  be  the  supreme  law  of  the 
land;  that  the  restrictions  of  the  Federal  Constitution  upon  the  exer- 
cise of  State  power  would  be  but  impotent  phrases  . . . Sterling  v. 
Constantin  (287  U.S.  378, 397-398) . , . 

It  is,  of  course,  quite  true  that  the  responsibility  for  public  education 
is  primarily  the  concern  of  the  States,  out  it  is  equally  true  that  such 
responsibilities,  like  all  other  State  activity,  must  be  exercised  con- 
sistently with  Federal  constitutional  requirements  as  they  apply  to 
State  action.  The  Constitution  created  a Government  dedicated  to  equal 
justice  under  law.  The  14th  amendment  embodied  and  emphasized  that 
ideal.  State  support  of  segregated  schools  through  any  arrangement, 
management,  funds,  or  property  cannot  be  squared  with  the.  amend- 
ment’s command  that  no  State  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.  The  right  of  a student 
not  to  be  segregated  on  racial  grounds  in  schools  so  maintained  is  indeed 
so  fundamental  and  pervasive  that  it  is  embraced  in  the  concept  of  due 
process  of  law.  Bolling  v.  Sharpe  (347  U.S.  497) . The  basic  decision  in 
Broxon  was  unanimously  reached  by  this  Court  only  after  the  case  had 
been  given  the  most  serious  consideration.  Since  the  first  Brown  opinion 
three  new  Justices  have  come  to  the  Court.  They  are  at  one  with  the 
Justices  still  on  the  Court  who  participated  in  that  basic  decision  as  to 
its  correctness,  and  that  decision  is  now  unanimously  reaffirmed.  The 
principles  announced  in  that  decision  and  the  obedience  of  the  States 
to  them,  according  to  the  command  of  the  Constitution,  are  indispens- 
able for  the  protection  of  the  freedoms  guaranteed  by  ora*  fundamental 
charter  for  all  of  ns.  Our  constitutional  ideal  of  equal  justice  under  law 
is  thus  made  a living  truth. 
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CONCURRING  Ol’IXIOX  OP  Mn.  JUSTICE  FRANKFURTER.* 

While  unreservedly  participating  with  my  brethren  in  our  joint 
opinion,  I deem  it  appropriate  also  to  deal  individually  with  the  great 
issue  here  at  stake. 

By  working  together,  by  sharing  in  a common  effort,  men  of  differ- 
ent minds  and  tempers,  even  if  they  do  not  reach  agreement,  acquire 
understanding  and  thereby  tolerance  of  their  differences.  This  process 
was  underway  in  Little  Rock.  The  detailed  plan  formulated  by  the 
Little  Rock  School  Board,  in  the  light  of  local  circumstances,  had  been 
approved  by  the  U.S.  district  court  in  Arkansas  as  satisfying  the 
requirements  of  this  Court’s  decree  in  Brown  v.  Board  of  E ducation 
(349  U.S.  294).  The  Little  Rock  School  Board  had  embarked  on  an 
educational  effort  “to  obtain  public  acceptance”  of  its  plan.  Thus  the 
process  of  the  community’s  accommodation  to  new  demands  of  law 
upon  it,  the  development  of  habits  of  acceptance  of  the  right  of  col- 
ored children  to  the  equal  protection  of  the  laws  guaranteed  by  the 
Constitution,  had  peacefully  and  promisingly  begun.  The  condition 


♦[Note  : This  opinion  was  filed  October  6, 1958.] 


26 


. ■ 

* ■ 


* 


in  Little  Rock  before  this  process  was  forcibly  impeded  by  those  in 
control  of  the  government  of  Arkansas  was  thus  described  By  the  dis- 
trict court,  ana  these  findings  of  fact  have  not  been  controverted: 

14.  Up  to  this  time,  no  crowds  had  gathered  about  Central 
High  School  and  no  acts  of  violence  or  threats  of  violence  in 
connection  with  the  carrying  out  of  the  plan  had  occurred. 
Nevertheless,  out  of  an  abundance  of  caution,  the  school  au- 
thorities had  frequently  conferred  with  the  mayor  and  chief 
of  police  of  Little  Rock  about  taking  appropriate  steps  by 
the  Little  Rock  police  to  prevent  any  possible  disturbances  or 
acts  of  violence  in  connection  with  the  attendance  of  the  nine 
colored  students  at  Central  High  School.  The  mayor  con- 
sidered that  the  Little  Rock  police  force  could  adequately 
cope  with  any  incidents  which  might  arise  at  the  opening  of 
school.  The  mayor,  the  chief  of  police,  and  the  school  authori- 
ties made  no  request  to  the  Governor  or  any  representative 
of  his  for  State  assistance  in  maintaining  peace  and  order  at 
Central  High  School.  Neither  the  Governor  nor  any  other 
official  of  the  State  government  consulted  with  the  Little  Rock 
authorities  about  whether  the  Little  RoCk  police  were  pre- 
pared to  cope  with  anv  incidents  which  might  arise  at  the 
school,  about  any  neecf  for  State  assistance  in  maintaining 

Sjace  and  order,  or  about  stationing  the  Arkansas  National 
uard  at  Central  High  School  (156  F.  Supp.  220, 225) . 

All  this  was  disrupted  by  the  introduction  of  the  State  militia  and 
by  other  obstructive  measures  taken  by  the  State.  The  illegality  of 
these  interferences  with  the  constitutional  right  of  Negro  children 
qualified  to  enter  the  Central  High  School  is  unaffected  by  whatever 
action  or  nonaction  the  Federal  Government  had  seen  fit  to  take.  Nor 
is  it  neutralized  by  the  undoubted  good  faith  of  the  Little  Rock  School 
Board  in  endeavoring  to  discharge  its  constitutional  duty. 

The  use  of  force  to  further  obedience  to  law  is  in  any  event  a last 
resort  and  one  not  congenial  to  the  spirit  of  our  Nation.  But  the  tragic 
aspect  of  this  disruptive  tactic  was  that  the  power  of  the  State  was 
used  not  to  sustain  law  but  as  an  instrument  for  thwarting  law.  The 
State  of  Arkansas  is  thus  responsible  for  disabling  one  of  its  subordi- 
nate agencies,  the  Little  Rock  School  Board,  from  peacefully  carrying 
out  the  Board’s  and  the  State’s  constitutional  duty.  Accordingly, 
while  Arkansas  is  not  a formal  party  in  these  proceedings  and  a decree 
cannot  go  against  the  State,  it  is  legally  and  morally  before  the  Court. 

We  are  now  asked  to  hold  that  the  illegal,  forcible  interference  by 
the  State  of  Arkansas  with  tlie  continuance  of  what  the  Constitution 
commands,  and  the  consequences  in  disorder  that  it  entrained,  should 
be  recognized  as  justification  for  undoing  what  the  school  board  had 
formulated,  what  the  district  court  in  1955  had  directed,  to  be  carried 
out,  and  what  was  in  process  of  obedience.  No  explanation  that  may 
be  offered  in  support  of  such  a request  can  obscure  the  inescapable 
meaning  that  law  should  bow  to  force.  To  yie»ld  to  such  a claim  would 
be  to  enthrono  official  lawlessness,  and  lawlessness  if  not  checked  is 
the  precursor  of  anarchy.  On  tlie  few  tragic  occasions  in  the  history  of 
the  Nation,  North  and  Soutli?  when  law  was  forcibly  resisted  of  sys- 


25 


tematically  evaded,  it  has  signaled  the  breakdown  of  constitutional 
processes  of  government  on  winch  ultimately  rest  the  liberties  of  all. 
Violent  resistance  to  law  cannot  be  made  a ]egal  reason  for  its  suspen- 
sion without  loosening  the  fabric  of  our  society.  .What  could  this  mean 
but  to  acknowledge  that  disorder  under  the  aegis  of  a State  has  moral 
superiority  over  the  law  of  the  Constitution?  For  those  in  authority 
thus  to  defy  the  law  of  the  land  is  profoundly  subversive  not  only  of 
our  constitutional  system  but  of  the  presuppositions  of  a democratic 
society.  The  State  ‘‘must . . . yield  to  an  authority  that  is  paramoimt 
to  the  State.”  This  language  of  command  to  a State  is  Mr.  Justice 
Holmes’,  speaking  for  the  Court  that  comprised  Mr.  Justice  Van 
Devanter,  Mr.  Justice  McRcynolds,  Mr.  Justice  Brandeis,  Mr.  J ustice 
Sutherland,  Mr.  Justice  Butler,  and  Mr.  Justice  Stone  (Wiscomin  v. 
Illinois,  281  U.S.  179, 197). 

When  defiance  of  law  judicially  pronounced  was  lart  sought  to  be 
justified  before  this  Con  it,  views  were  expressed  which  are  now  es- 
pecially relevant: 

The  historic  phrase  “a  government  of  laws  and  not  of  men” 
epitomizes  the  distinguishing  character  of  our  political  so- 
ciety. When  John  Adams  put  that  phrase  into  the  Massachu- 
setts Declaration  of  Rights,  he  was  not  indulging  in  a rhetori- 
cal flourish.  He  was  expressing  the  aim  of  those  who,  with 
him,  framed  the  Declaration  of  Independence  and  founded 
the  Republic.  “A  government  of  laws  and  not  of  men”  was  the 
rejection  in  positive  terms  of  rule  by  fiat,  whether  by  the  fiat 
of  governmental  or  private  power.  Every  act  of  government 
i may, be  challenged  by  aii  appeal  to  law,  as  finally  pronounced 

by  this  Court.  Even  this  Court  has  the  last  say  only  for  a time. 
Being  composed  of  fallible  men,  it  may  err.  But  revision  Of  its 
errors  must  be  by  orderly  process  of  law.  The  Court  may  be 
asked  to  reconsider  its  decisions,  and  this  has  been  done  suc- 
cessfully again  and  again  throughout  our  liistoiy.  Or  what 
this  Court  lias  deemed  its  duty  to  decide  may  be  changed  by 
legislation,  as  it  often  has  been,  and,  on  occasion  by  consti- 
tutional amendment. ) ■ ; •.  ■ • # ; 

But  from  their  own  experience  and  their  deep  reading  in 
history,  the . Founders  knew  that  law  alone  saves  a society 
: from  being  rent  by  internecine  strife  or  ruled  by  mere  brute 
power  however  disguised.  “Civilization  involves  subjection  of 
force  to  reason,  and  the  agency  of  this  subjection  is  law” 
(Pound,  “The  Future  of  Law”  (1937)  47  Yale  L.  J.  1, 13.) 

The  conception  of  a government  by  laws  dominated  the 
thoughts  or  those  who  founded  this  Nation  and  designed  its 
Constitution,  although  they  knew  as  well  as  the  belittlers  of 
the  conception  that  laws  have  to  be  made,  interpreted,  and 
enforced  by  men.  To  that  end,  they  set  apart  a body  of  men, 
who  were  to  be  the  depositories  of  law,  who  by  their  disci- 
plined training  and  character  and  by  withdrawal  from  the 
usual  temptations  of  private  interest  may  reasonably  be  ex- 
pected to  be  “as  free,  impartial,  and  independent  as  the  lotof 
; humanity  will  admit”  So  strongly  were  the  framers  of  the 
Constitution  bent  on  securing  a reign  of  law  tliat  they  en- 
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dowed  the  judicial  office  with  extraordinary  safeguards  and 
prestige.  No  one,  no  master  how  exalted  his  public  office  or 
how  righteous  his  private  motive,  can  be  judge  in  his  own 
case.  That  is  what  courts  are  for.  United  States  v.  United 
Mine  Workers , 330  U.S.  258,  307-309  (concurring  opinion). 

The  duty  to  abstain  from  resistance  to  “the  supreme  law  of  the 
land,”  U.S.  Constitution,  article  VI,  paragraph  2,  as  declared  by  the 
organ  of  our  Government  for  ascertaining  it,  does  not  require  imme- 
diate approval  of  it  nor  does  it  deny  the  right  of  dissent.  Criticism 
need  not  be  stilled.  Active  obstruction  or  defiance  is  barred.  Our  land 
of  society  cannot  endure  if  the  controlling  authority  of  the  law  as 
derived  from  the  Constitution  is  not  to  be  the  tribunal  specially 
charged  with  the  duty  of  ascertaining  and  declaring  what  is  “the  su- 
preme law  of  the  land.”  (See  President  Andrew  Jackson’s  message 
to  Congress  of  January  16, 1833,  II  Richardson,  “Messages  and  Pa- 
pers of  the  Presidents”  (1896  ed.).  610,  623.)  Particularly  is  this 
so  where  the  declaration  of  what  “the  supreme  law”  commands  on 
an  underlying  moral  issue  is  not  the  dubious  pronouncement  of  a 
gravely  divided  Court  but  is  the  unanimous  conclusion  of  a long-ma- 
tured deliberative  process.  The  Constitution  is  not  the  formulation 
of  the  merely  personal  views  of  the  members  of  this  Court,  nor  can 
its  authority  be  reduced  to  the  claim  that  State  officials  are  its  con- 
trolling interpreters.  Local  customs,  however  hardened  by  time,  are 
not  decreed  in  heaven.  Habits  and.  feelings  they  engender  may  be 
counteracted  and  moderated.  Experience  attests  that  such  local  hab- 
its and  feelings  will  yield,  gradually  through  this  be,  to  law  and 
education.  And  educational  influences  are  exerted  not  only  by  explicit 
teaching.  They  vigorously  flow  from  the  fruitful  exercise  of  the  re- 
sponsibility of  those  charged  with  political  official  power  and  from 
the  almost  unconsciously  transforming  actualities  of  living  under 
law. 

The  process  of  ending  unconstitutional  exclusion  of  pupils  fiom 
the  common  school  system — “common”  meaning  shared  alike— solely 
because  of  color  is  no  doubt  not  an  easy,  overnight  task  in  a few 
States  where  a drastic  alteration  in  the  ways  of  communities  is  in- 
volved. Deep  emotions  have,  no  doubt,  been  stirred.  They  will  not  be 
calmed  by  letting  violence  loose — violence  and  defiance  employed  and 
encouraged  by  those  upon  whom  the  duty  of  law  observance  should 
have  the  strongest  claim — nor  by  submitting  to  it  under  whatever 
guise  employed.  Only  the  constructive  use  of  time  will  achieve  what 
an  advanced  civilization  demands  and  the  Constitution  confirms. 

For  carrying  out  the  decision  that  color  alone  cannot  bar  a child 
from  a public  school,  this  Court  has  recognized  the  diversity  of  cir- 
cumstances in  local  school  situations.  But  is  it  a reasonable  hope 
that  the  necessary  endeavors  for  such  adjustment  will  be  furthered, 
that  racial  frictions  will  be  ameliorated,  by  a reversal  of  the  process 
and  interrupting  effective  measures  toward  the  necessary  goal?  The 
progress  that  1ms  been  made  in  respecting  the  constitutional  rights 
of  the  Negro  children,  according  to  the  graduated  plan  sanctioned  by 
the  two  lower  courts,  would  have  to  be  retracted,  perhaps  with  even 
greater  difficulty  because  of  deference  to  forcible  resistance.  It  would 
have  to  be  retraced  against  the  seemingly  vindicated  feeling  of  those 
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who  actively  sought  to  block  that  progress.  Is  there  not  the  strongest 
reason  for  concluding  that  to  accede  to  the  board’s  request,  on  the  basis 
of  the  circumstances  that  gave  rise  to  it,  for  a suspension  of  the 
board’s  nonsegregation  plan,  would  be  but  the  beginning  of  a series 
of  delays  calculated  to  nullify  this  Court’s  adamant  decisions  in  the 
Brown  case  that  the  Constitution  precludes  compulsory  segregation 
based  on  color  in  State-supported  schools  ? 

That  the  responsibility  of  those  who  exercise  power  hi  a democra- 
tic government  is  not  to  reflect  inflamed  public  feeling  but  to  help 
form  its  understanding,  is  especially  true  when  they  are  confronted 
with  a problem  like  a racially  discriminating  public  school  system. 
This  is  the  lesson,  to  be  drawn  from  the  heartening  experience  in  end- 
ing enforced  racial  segregation  in  the  public  schools  hi  cities  with 
Negro  populations  of  large  proportions.  Compliance  with  decisions 
of  this  court,  as  the  constitutional  organ  of  the  supreme  law  of  the 
land,  has  often,  throughout  our  history,  depended  on  active  support 
by  State  and  local  authorities.  It  presupposes  such  support.  To  with- 
hold it,  and  indeed  to  use  political  power  to  try  to  paralyze  the  supreme 
law,  precludes  the  maintenance  of  our  Federal  system  as  we  have 
known  and  cherished  it  for  170  years. 

Lincoln’s  appeal  to  “the  better  angels  of  our  nature”  failed  to  avert 
a fratricidal  war.  But  the  compassionate  wisdom  of  Lincoln’s  first 
and  second  inaugurals  bequeathed  to  the  Union,  cemented  with  blood, 
a moral  heritage  which,  when  drawn  upon  in  times  of  stress  and 
strife,  is  sure  to  find  specific  ways  and  means  to  surmount  difficulties 
that  may  appear  to  be  insurmountable. 


GREEN  v.  NEW  KENT  COUNTY 
391  U S.  430  (1968) 


CERTIORARI 

TO  THE  U.S.  COURT  OF  APPEALS  FOR  THE  4TH  CIRCUIT 

Mat  27,  1968 

Mr.  Justice  Brennan  delivered  the  opinion  of  the  Court. 

The  question  for  decision  is  whether,  under  all  the  circumstances 
here,  respondent  school  board’s  adoption  of  a “freedom-of -choice” 
plan  which  allows  a pupil  to  choose  his  own  public  school  constitutes 
adequate  compliance  with  the  board’s  responsibility  “to  achieve  a sys- 
tem of  determining  admission  to  the  public  schools  on  a non-racial 
basis  . . .”  Brown  v.  Board  of  Education,  349  U.S.  294,  300-301 

{Brown  II).  ■ , . . . 

Petitioner's  brought  this  action  in  March  1965  seeking  injunctive 
relief  against  respondent’s  continued  maintenance  of  an  alleged 
racially  segregated  school  system.  New  Kent  County  is  a rural  county 
in  eastern  Virginia.  About  one-half  of  its  population  of  some  4,600  are 
Negroes.  There  is  no  residential  segregation  in  the  county;  persons  of 
botli  races  reside  throughout  The  school  system  has  only  two  schools, 
the  New  Kent  school  on  the  east  side  of  the  county  and  the  George  W. 
Watkins  school  on  the  west  side.  In  a memorandum  filed  May  17, 1966, 
the  district  court  found  that  the  “school  system  serves  approximately 
1,300  pupils,  of  which  740  are  Negro  and  550  are  white.  The  school 
board  operates  one  white  combined  elementary  and  high  school  [New 
Kent],  and  one  Negro  combined  elementary  and  high  school  [George 
W.  Watkins].  There  are  no  attendance  zones.  Each  school  serves  the 
entiie  county.”  The  record  indicates  that  21  school  buses — 11  serving 
the  Watkins'  school  and  10  serving  the  New  Kent  school — travel  over- 
lapping routes  throughout  the  county  to  transport  pupils  to  and  from 
the  two  schools.  > . . 

The  segregated  system  was  initially  established  and  maintained 
under  the  compulsion  of  Virginia  constitutional  and  statutory  provi- 
sions mandating  racial  segregation  in  public  education,  Va.  Const., 
Ait.  IX,  §140  (1902) ; Va.  Code  §22-221  (1950).  These  provisions 
were  held  to  violate  the  Federal  Constitution  in  Davis  v.  County  School 
Board  of  Prince  Edward  County , decided  with  Brown  v.  Board  of 
Education , 347  U.S.  483, 487  {Brown  I) . The  respondent  School  Board 
continued  the  segregated  operation  of  the  system  after  the  Brown 
decisions,  presumably  on  the  authority  of  several  statutes  enacted  by 
Virginia  in  resistance  to  those  decisions.  Some  of  these  statutes  were 
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held  to  be  unconstitutional  on  their  face  or  as  applied.1  One  statute, 
the  Pupil  Placement  Act,  Va.  Code  §22-232.1  et  seq.  (1964),  not 
repealed  until  1966,  divested  local  boards  of  authority  to  assign  chil- 
dren to  particular  schools  and  placed  that  authority  in  a State  Pupil 
Placement  Board.  Under  that  act,  children  were  each  year  automati- 
cally reassigned  to  the  school  previously  attended  unless  upon  their 
application  the  State  board  assigned  them  to  another  school;  students 
seeking  enrollment  for  the  first  time  were  also  assigned  at  the  discre- 
tion or  the  State  board.  To  September  1964,  no  Negro  pupil  had 
applied  for  admission  to  the  New  Kent  school  under  this  statute,  and 
no  white  pupil  had  applied  for  admission  to  the  Watkins  school. 

Tire  school  board  initially  sought  dismissal  of  this  suit  on  the 
ground  that  petitioners  had  failed  to  apply  to  the  State  board  for 
assignment  to  New  Kent  school.  However,  on  August  2, 1965, 5 months 
after  the  suit  was  brought,  respondent  school  board,  in  order  to  re- 
main eligible  for  Federal  financial  aid,  adopted  a “freedom-of-choice” 
plan  for  desegregating  the  schools.2  Under  that  plan,  each  pupil  may 
annually  choose  between  the  New  Kent  and  Watkins  schools  and,  ex- 
cept for  the  first  and  eighth  grades,  pupils  not  making  a choice  are 
assigned  to  the  school  previously  attended;  first  and  eighth  grade 
pupils  must  affirmatively  choose  a school.  After  the  plan  was  filed,  the 
district  court  denied  petitioner’s  prayer  for  an  injunction  and  granted 
respondent  leave  to  submit  an  amendment  to  the'plan  with  respect  to 
employment  and  assignment  of  teacher  and  staff  on  a racially  non- 
discriminatory  basis.  The  amendment  was  duly  filed  and  on  June  28, 
1966,  the  district  court  apnroved  the  “freedom-of-choice”  plan  as  so 
amended.  The  Court  of  Appeals  for  the  Fourth  Circuit,  en  banc, 
382  F.2d  326,  338, 3 affirmed  the  district  court’s  approval  of  the  “free- 


1 B.ff.,  Origin  v.  County  School  Board  of  Prince  Edward  County,  S77  U.S.  218 ; 
Green  v.  School  Board  of  City  of  Roanoke,  804  F.2d  118  (O.A.  4th  Clr.  1062)  ; 
Adkins  v.  School  Board  of  City  of  Newport  Netos,  148  F.  Supp.  430  (D.G.E.D.  Va.) , 
ail’d,  246  F.2d  325  (O.A.  4th  Gir.  1057) ; James  v.  Almond,  170  F.  Supp.  331 
(D.G.E.D.  Va.  1959)  ; Hairison  v.  Day,  200  Va.  430, 106  S.E.2d  636  (1950). 

9 Congress,  concerned  with  the  lack  of  progress  in  school  desegregation,  in- 
cluded provisions  in  the  Civil  Rights  Act  of  1064  to  deal  with  the  problem 
through  various  agencies  of  the  Federal  Government  42  U.S.G.  §§  2000c  et  seq., 
2000d  et  seq.,  2000h-2.  In  Title  VI  Congress  declared  that 

“No  person  in  the  United  States  shall,  on  the  ground  of  race,  color,  or  national 
origin,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be  sub- 
jected to  discrimination  under  any  program  of  activity  receiving  Federal  assist- 
ance.” 42  U.S.C.  § 2000d. 

The  Department  of  Health,  Education,  and  Welfare  issued  regulations  covering 
racial  discrimination  in  federally  aided  school  systems,  as  directed  by  42  U.S.G. 
§ 2000d-l,  and  in  a statement  of  policies  or  “guidelines,”  the  Department’s  Office 
of  Education  established  standards  according  to  which  school  systems  in  the 
process  of  desegregation  con  remain  qualified  for  federal  funds.  45  OFR  §§  80.1- 
80.13,  181.1-181.76  (19671).  “Freedom-of-choice”  plans  are  among  those  con- 
sidered acceptable,  so  long  as  in  operation  such  a plan  proves  effective.  45  GFR 
§ 181.54.  The  regulations  provide  that  a school  system  “subject  to  a final  order  of 
a court  of  the  United  States  for  the  desegregation  of  such  school  . I . system” 
with  which  the  system  agrees  to  comply  is  deemed  to  be  in  accordance  with 
the  statute  and  regulations.  45  GFR  § 80.4(c).  See  also  45  CFR  § 181.6.  See 
generally  Dunn,  Title  VI,  the  Guidelines  and  School  Desegregation  in  the  South, 
53  Va.  L.  Rev.  42  (1967) ; Note,  55  Geo.  L.  J.  325  (1966) ; Comment,  77  Tale  L.  J. 
321  (1967). 

s Tliis  case  was  decided  per  curiam  on  the  basis  of  the  opinion  in  Bowman  v. 
County  School  Board  of  Charles  City  County , 882  F.  2d  326,  decided  the  same  day. 
Certiorari  has  not  been  sought  for  the  Botoman  case  itself. 
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dom-of-choice”  provisions  of  the  plan  but  remanded  the  case  to  the 
district  court  for  entry  of  an  order  regarding  faculty  “which  is  much 
more  specific  and  more  comprehensive’’  and  which  would  incorporate 
in  addition  to  a “minimal,  objective  timetable”  some  of  the  faculty 

S revisions  of  the  decree  entered  by  the  Court  of  Appeals  for  the  Fifth 
ircuit  in  United  States  v.  Jefferson'  Goxmty  Board  of  Education,  372 
F.2d  836,  nff’d  on  banc,  380  F.2d  385  (1967).  Judges  Sobeloff  and 
Winters  concurred  with  the  remand  on  the  teacher  issue  but  otherwise 
disagreed,  expressing  the  view  “that  the' district  court  should  be  di- 
rected . . . also  to  set  up  procedures  for  periodically  evaluating  the 
effectiveness  of  the  [board’s]  ‘freedom  of  choice’  [plan]  in  the  elim- 
ination of  other  features  of  a segregated  school  system.”  382  F.2d,  at 
330.  We  granted  certiorari,  389  UTS.  1003. 

The  pattern  of  separate  “white”  and  “Negro”  schools  in  the  Neiv 
Kent  (jounty  school  system  established  under  compulsion  of  State 
laws  is  precisely  the  pattern  of  segregation  to  which  Brown  / and 
Brown  II  were  particularly  addressed,  and  which  Brown  I declared 
unconstitutionally  denied  Negro  schoolchildren  equal  protection  of 
the  laws.  Bacial  identification  of  the  system’s  school  was  complete,  ex- 
tending not  just  to  the  composition  of  student  bodies  at  the  two  schools 
but  to  every  facet  of  school  operations — faculty,  staff,  transportation, 
extracurricular  activities  and  facilities.  In  short,  the  State,  acting 
through  the  local  school  board  and  school  officials,  organized  and 
operated  a dual  system,  part  “white”  and  part  “Negro.” 

It  was  such  dual  systems  that  14  years  ago  Broxon  I held  unconstitu- 
tional and  a year  later  Broxon  II  hold  must  be  abolished ; school  boards 
operating  such  school  systems  were  required  by  Broxon  If  “to  effec- 
tuate a transition  to  a racially  nondiscriminatovy  school  system.”  349 
U.S.,  at  301.  It  is  of  course  true  that  for  the  time  immediately  after 
Brown  II  the  concern  was  with  making  an  initial  break  in  a long- 
established  pattern  of  excluding  Negro  children  from  schools  attended 
by  white  children.  The  principal  focus  was  on  obtaining  for  those 
hfegro  children  courageous  enough  to  break  with  tradition  a place  in 
the  “white”  schools.  See,  for  example,  Cooper  v.  Aaron , 358  TJ.S.  1. 
Under  Broxon  II  that  immediate  goal  was  only  the  first  step,  however. 
The  transition  to  a unitary,  nonracial  system  of  public  education  was 
and  is  the  ultimate  end  to  be  brought  about;  it  was  because  of  the 
“complexities  arising  from  the  transition  to  a system  of  public  educa- 
tion freed  of  racial  discrimination”  that  we  provided  for  “all  deliberate 
speed”  in  the  implementation  of  the  principles  of  Broxon  I.  349  U.S., 
at  299-301.  Thus  we  recognized  the  task  would  necessarily  involve 
solution  of  “varied  local  school  problems.”  Id.,  at  299.  In  referring  to 
the  “personal  interest  of  the  plaintiffs  in  admission  to  public  schools 
as  soon  as  practicable  on  a nondiscriminatory  basis,”  we  also  noted  that 
“[t]o  effectuate  this  interest  may  call  for  elimination  of  a variety  of 
obstacles  in  making  the  transition  . . .”  Id.,  at  300.  Yet  we  em- 
phasized that  the  constitutional  rights  of  Negro  children  required 
school  officials  to  bear  the  burden  of  establishing  that  additional  time 
to  carry  out  the  ruling  in  an  effective  manner  “is  necessary  in  the 
public  interest  and  is  consistent  with  good  faith  compliance  at  the 
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earliest  practicable  date.”  Ibid.  We  charged  the  district  courts  in 
their  review  of  particular  situations  to — 

. . . consider  problems  related  to  administration,  arising 
from  the  physical  condition  of  the  school  plant,  the  school 
transportation  system,  personnel,  revision  of  school  districts 
and  attendance  areas  into  compact  units  to  achieve  a system 
of  determining  admission  to  the  public  schools  on  a non- 
racial  basis,  and  revision  of  local  laws  and  regulations  which 
may  be  necessary  in  solving  the  foregoing  problems.  They 
will  also  consider  the  adequacy  of  any  plans  the  defendants 
may  propose  to  meet  these  problems  and  to  effectuate  a transi- 
tion to  a racially  nondiscriminatory  school  system.  Id.,  at 
300-301. 

It  is  against  this  background  that  13  years  after  Jiroxon  II  com- 
manded the  abolition  of  dual  systems  wo  must  measure  the  effective- 
ness of  respondent  school  board’s  “freedom-of-choicc”  plan  to  achieve 
that  end.  The  school  board  contends  that,  it  has  fully  discharged  its 
obligation  bv  adopting  a plan  by  which  every  student,  regardless  of 
race,  may  “freely”  choose  the  school  he  will  attend.  The  Board  at- 
tempts to  cast  tiie  issue  in  its  broadest  form  by  arguing  that  its 
“freedom-of-choicc”  plan  may  bo  faulted  only  by  reading  the  14th 
amendment  as  universally  requiring  “compulsory  integration,”  a rend- 
ing it  insists  the  wording  of  tlic  amendment  will  not  support.  But  that 
argument  ignores  the  thrust  of  Brovm  II.  In  the  light  of  the  command 
of  that  case,  what  is  involved  hero  is  the  question  whethe*  the  board 
has  achieved  the  “racially  nondiscriminatory  school  system”  Broxon  II 
hold  must  bo  effectuated  in  order  to  remedy  the  established  uncon- 
stitutional deficiencies  of  its  segregated  system.  In  the  context  of  th«.* 
State-imposed  segregated  pattern  of  long  standing,  the  fact  that  in 
1005  the  board  opened  the  doors  of  the  former  “white”  school  to 
Negro  children  and  of  the  “Negro”  school  to  white  children  merely 
begins,  not  ends,  our  inquiry  whether  the  Board  has  taken  steps  ade- 

auatc  to  abolish  its  dual,  segregated  system.  Iiroxon  II  was  a call  for 
io  dismantling  of  well-entrenched  dual  systems  tempered  bj'  an 
awareness  that  complex  and  multifaceted  problems  would  arise  which 
would  require  time  and  flexibility  for  a successful  resolution.  School 
boards  such  as  the  respondent  then  operating  State-compelled  dual  sys- 
tems wore  nevertheless  clearly  charged  with  the  affirmative  duty  to 
take  whatever  steps  might,  bo  necessary  to  convert  to  a unitary  system 
in  which  racial  discrimination  would  be  eliminated  root  ana  branch. 
See  Cooper  v,  Aaron , supx'a,  at-  7 ; Bradley  v.  School  Board , 382  U.S. 
103;  cf.  Watson  v.  City  of  Memphis,  373  U.S.  523.  The  constitutional 
rights  of  Negro  school  children  articulated  in  Broxon  l permit  ho 
less  than  this:  and  it  was  to  this  end  that  Broxon  II  commanded  school 
boards  to  bend  their  efforts.4 


‘"We  boor  In  mind  that  the  court  has  not  merely  the  power  but  the  duty  to 
render  a decree  which  will  so  for  ns  possible  eliminate  the  discriminatory  eifects 
of  the  past  ns  well  ns  bar  like  discriminations  in  the  future."  Louisiana  ▼. 
Untied  Stales,  3S0  U.S.  1-15, 154.  Compare  tho  remedies  discussed  in,  e.g.,  NLRB  ▼. 
Newport  Notes  Shipbuilding  d Dry  Dock  Co.,  308  U.S.  241;  United  States  v. 
Orescent  Amusement  Co.,  323  U.S.  173;  United  8tates  v.  Standard  Oil  Go.,  221 
U.S.  1.  Sec  also  Origin  v.  County  School  Board,  877  U.S.  218, 282-284. 
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Ill  determining  whether  respondent  school  board  met  that  com- 
mand by  adopting  its  f recdom-of-choice  plan,  it  is  relevant  that  this 
first  stop  did  not  come  until  some  11  years  utter  Brown  I was  decided 
and  10  years  after  Brown  II  directed  the  making  of  a “prompt  and 
reasonable  start.”  This  deliberate  perpetuation  of  the  unconstitutional 
dual  system  can  only  have  compounded  the  harm  of  such  a system. 
Such  clolays  are  no  longer  tolerable  for  “the  governing  constitutional 
principles  no  longer  bear  the  imprint  of  newly  enunciated  doctrine.” 
1 Vatson  v.  City  of  Memphis,  supra , at  529 ; see  Bradley  v.  School  B oard , 
supra;  Boyers  v.  Paul , 382  U.S.  198.  Moreover,  a plan  that  at  this  late 
date  fails  to  provide  meaningful  assurance  of  prompt  and  effective 
disestablishment  of  a dual  system  is  also  intolerable.  “The  time  for 
mere  ‘deliberate  speed’  has  run  out,”  Griffin  v.  County  School  Board , 
377  U.S.  218,  234;  “the  context  in  which  we  must  interpret  and  apply 
this  language  (of  Brown  II)  to  plans  for  desegregation  has  been 
significantly  altered.”  Goss  v.  Board  of  Educationists  U.S.  683,  689. 
See  Calhoun  v.  Latimer , 377  U.S.  263.  The  burden  on  a school  board 
today  is  to  come  forward  with  a plan  that  promises  realistically  to 
work,  and  promises  realistically  to  work  now. 

The  obligation  of  the  district  courts,  as  it  always  has  been,  is  to  as- 
sess the  effectiveness  of  a preposed  plan  in  achieving  desegregation. 
There  is  no  universal  answer  to  complex  problems  or  desegregation ; 
there  is  obviously  no  one  plan  that  will  do  the  job  in  every  case.  Hie 
matter  must  be  assessed  in  light  of  the  circumstances  present  and 
the  options  available  in  each  instance.  It  is  incumbent  upon  the  school 
board  to  establish  that  its  preposed  plan  promises  meaningful  and  im- 
mediate progress  toward  disestablishing  State-imposed  segregation.  It 
is  incumbent  upon  the  district  court  to  weigh  that  claim  in  light  of 
the  facts  at  hand  and  in  light  of  any  alternatives  which  may  be  shown 
ns  feasible  and  more  promising  in  their  effectiveness.  Whore  the  court 
finds  the  board  to  be  acting  in  good  faith  and  the  proposed  plan  to 
have  real  prospects  for  dismantling  the  State-imposed  dual  system  “at 
the  earliest  practicable  date,”  then  the  plan  may  be  said  to  provide 
effective  relief.  Of  course,  where  other,  more  promising  courses  of 
action  are  open  to  the  board,  that  may  indicate  a lack  or  good  faith; 
and  at  the  least  it  places  a heavy  burden  upon  the  board  to  explain  its 
preference  for  an  apparently  less  effective  method.  Moreover,  what- 
ever plan  is  adopted  will  require  evaluation  in  practice,  and  the  court 
should  retain  jurisdiction  until  it  is  clear  that  State-imposed  segrega- 
tion has  been  completely  removed.  See  No.  805  Raney  v.  Board  of  Edu- 
cation, post , at  page  5.  t 

Wo  do  not  hold  that  freedom  of  choice  can  have  no  place  in  such  a 

Elan.  Wo  do  not  hold  that  a frecdom-of-choice  plan  might  of  itself 
o unconstitutional,  although  that  argument  has  been  urged  upon  us. 
Rather,  all  we  decide  today  is  that  in  desegregating  a dual  system  a 
plan  utilizing  freedom  of  choice  is  not  an  end  in  itself.  As  Judge 
Sobcloff  has  put  it — 

“Freedom  of  choice”  is  not  a sacred  talisman;  it  is  only  a 
means  to  a constitutionally  required  end — the  abolition  of 
the  system  of  segregation  and  its  effects.  If  the  means  prove 
effective,  it  is  acceptable,  but  if  it  fails  to  undo  segregation, 
other  means  must  be  used  to  achieve  this  end.  The  school  offi- 
cials have  the  continuing  duty  to  take  whatever  action  may  be 


necessary  to  create  a “unitary,  nonracial  system.”  Bowman  v. 
Cov/nty  School  Board , 382  F.  2d  326, 333  (C.  A.  4th  Cir.  1967) 
(concnn*ing  opinion) . Accord,  ICemp  v.  Beasley ’, 389  F.  2d  178 
(C.A.  8th  Cir.  1968) ; United  States  v.  Jefferson  County 
Board  of  Education , supra. 

Although  the  general  experience  under  freedom  of  choice  to  date  has 
been  such  as  to  indicate  its  ineffectiveness  as  a tool  of  desegregation,* 
there  may  well  be  instances  in  which  it  can  serve  as  an  effective  device. 
Where  it  offora  real  promise  of  aiding  a desegregation  program  to  ef- 
fectuate conversion  of  a State-imposed  dual  system  to  a unitary,  non- 
racial system  there  might  be  no  objection  to  allowing  such  a device 
to  prove  itself  in  operation.  On  the  other  hand,  if  there  are  reasonably 
available  other  ways,  such  for  illustration  as  zoning,  promising 
speedier  and  more  effective  conversion  to  a unitary,  nonracial  school 
system,  freedom  of  choice  must  be  hold  unacceptable. 

The  Now  Kent  school  board’s  freedom-of-choice  plan  cannot  be  ac- 
cepted as  a sufficient  step  to  “effectuate  a transition”  to  a unitary  sys- 
tem. In  3 years  of  operation  not  a single  white  child  has  chosen  to  at- 
tend Watkins  school  and  although  115  Negro  children  enrolled  in 
New  Kent  school  in  1967  (up  from  35  in  1965  and  111  in  1966)  85  per- 
cent of  the  Negro  children  hi  the  system  still  attend  the  all-Negro  Wat- 
kins school.  In  other  words,  the  school  system  remains  a dual  system. 
Rather  than  further  the  dismantling  of  the  dual  system,  the  plan  has 
operated  simply  to  burden  children  and  their  parents  with  a respon- 
sibility which  Brown  II  placed  squarely  on  the  school  board.  The 
board  must  be  required  to  formulate  a new  plan  and,  hi  light  of  other 


* The  views  of  the  United  States  Commission  on  Civil  Rights,  which  we  neither 
adopt  nor  refuse  to  adopt,  are  as  follows : 

“Freedom  of  choice  plans,  which  have  tended  to  per|>etiiate  racially  Identifiable 
schools  In  the  Southern  and  border  States,  require  affirmative  action  by  both 
Negro  and  white  parents  and  pupils  before  such  disestablishment  can  be  achieved. 
There  are  a number  of  factors  which  have  prevented  such  affirmative  action  by 
substantial  numbers  of  parents  and  pupils  of  both  races : 

“(a)  Fear  of  retaliation  and  hostility  from  the  white  community  continue  to 
deter  many  Negro  families  from  choosing  formerly  all-white  schools ; 

“(b)  During  the  past  school  year  [1900-1907],  as  In  the  previous  year,  in  some 
areas  of  the  South,  Negro  families  with  children  attending  previously  all-white 
schools  under  free  choice  plans  were  targets  of  violence,  threats  of  violence  and 
economic  reprisals  by  white  persons  and  Negro  children  were  subjected  to  harass- 
ment by  white  classmates  notwithstanding  conscientious  efforts  by  many  teachers 
and  principals  to  prevent  such  misconduct; 

“(c)  During  the  past  school  year.  In  some  areas  of  the  South  public  officials 
Improperly  Influenced  Negro  families  to  keep  their  children  In  Negro  schools 
and  excluded  Negro  children  attending  formerly  all-white  schools  from  official 
functions ; 

“(d)  Poverty  deters  many  Negro  families  in  the  South  from  choosing  formerly 
all-white  schools.  Some  Negro  parents  are  embarrassed  to  permit  their  children 
to  attend  such  schools  without  suitable  clothing.  In  some  districts  special  fees 
are  assessed  for  courses  which  are  available  only  In  the  white  schools ; 

“(e)  Improvements  In  facilities  and  equipment  . . . have  been  Instituted  in 
all-Negro  schools  In  some  school  districts  In  a manner  that  tends  to  discourage 
Negroes  from  selecting  white  schools.*' 

Southern  School  Desegregation,  1900-1907,  at  88  (1907).  See  id.,  at  45-09;  Survey 
of  School  Desegregation  In  the  Southern  and  Border  States  1965-1900,  at  30-44, 
51-02  (U.S.  Comm’n  on  Civil  Rights  1900). 
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courses  which  appear  open  to  the  board,  such  as  zoning,0  fashion  steps 
which  promise  realistically  to  convert  promptly  to  a system  without  a 
“white”  school  and  a “Negro”  school,  but  just  schools. 

The  judgment  of  the  court  of  appeals  is  vacated  insofar  as  it  affirmed 
the  district  court  and  the  case  is  remanded  to  the  district  court  for 
further  proceedings  consistent  with  this  opinion. 

It  is  so  ordered. 


'"In  view  of  the  situation  found  in  New  Kent  County,  where  there  in  no  resi- 
dential segregation,  the  elimination  of  the  dual  school  system  and  the  establish- 
ment of  a ‘unitary,  nou-rucinl  system'  could  be  readily  achieved  with  a minimum 
of  administrative  difficulty  by  means  of  geographic  zoning — simply  by  assigning 
students  living  in  the  eastern  half  of  tho  county  to  the  New  Kent  School  and  those 
living  in  the  western  half  of  the  county  to  the  Watkins  School.  Although  a geo- 
graphical formula  is  not  universally  appropriate,  it  is  evident  that  here  the  Boa  rd, 
by  separately  busing  Negro  children  across  the  entire  county  to  the  ‘Negro’  school, 
and  the  white  children  to  the  ‘white’  school,  is  deliberately  maintaining  a 
segregated  system  which  would  vanish  with  non-radnl  geographic  zoning.  The 
conditions  in  this  county  present  a classical  case  for  this  expedient."  Bowman  v. 
County  School  Board,  supra,  n.  3,  at  332  (concurring  opinion). 

Petitioners  have  also  suggested  that  the  Board  could  consolidate  the  two  schools, 
one  site  (c.g.  Watkins)  serving  grades  1-7  and  the  other  (e.g„  New  Kent)  serv- 
ing gmdes  8-12,  this  -being  the  grade  division  respondent  makes  between  elemen- 
tary and  secondary  levels.  Petitioners  contend  this  would  result  in  a more  effi- 
cient system  by  eliminating  costly  duplication  in  this  relatively  small  district 
while  at  the  same  time  achieving  Immediate  dismantling  of  the  dual  system. 

These  are  two  suggestions  the  District  Court  should  take  into  account  upon 
remand,  along  with  any  other  proposed  alternatives  and  in  light  of  considerations 
respecting  other  aspects  of  the  school  system  such  ns  the  matter  of  faculty  and 
staff  desegregation  remanded  to  the  court  by  the  Court  of  Appeals. 
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ALEXANDER  v.  HOLMES 
396  U.S.  19  (1969) 


CERTIORARI 

TO  THE  U.8.  COURT  OF  APPEALS  FOR  THE  5TH  CIRCUIT 

October  29,  1969 — Per  Curiam 

These  cases  come  to  the  Court  on  a petition  for  certiorari  to  the 
Court  of  Appeals  for  the  Fifth  Circuit.  The  petition  was  granted  on 
October  9,  1969.  and  the  case  set  down  for  early  argument.  The  ques- 
tion presented  is  one  of  paramount  importance,  involving  as  it  does 
the  denial  of  fundamental  rights  to  many  thousands  of  school  chil- 
dren, who  are  presently  attending  Mississippi  schools  under  segre- 
gated conditions  contrary  to  the  applicable  decisions  of  this  Court. 
Against  this  background  the  court  of  appeals  should  have  denied  all 
motions  for  additional  time  because  continued  operation  of  segregated 
schools  under  a standard  of  allowing  “all  deliberate  speed”  for  deseg- 
regation is  no  longer  constitutionally  permissible.  Under  explicit 
holdings  of  this  Court  the  obligation  of  every  school  district  is  to  ter- 
minate dual  school  systems  at  once  and  to  operate  now  and  hereafter 
only  unitary  schools.  Griffin  v.  School  Boat'd , 377  U.S.  218, 234  ( 1964) ; 
Green  v.  County  School  Board  of  New  Kent  County , 391  U.S.  430, 
438-439, 442  ( 1968) . Accordingly, 

It  is  hereby  adjudged , ordered , and  decreed: 

1.  The  court  of  appeals*  order  of  August  28,  1969,  is  vacated, 
and  the  cases  are  remanded  to  that  court  to  issue  its  decree  and 
order,  effective  immediately,  declaring  that  each  of  the  school 
disrticts  here  involved  may  no  longer  operate  a dual  school  system 
based  on  race  or  color,  ana  directing  that  they  begin  immediately 
to  operate  as  unitary  school  systems  within  which  no  person  is  to 
be  effectively  excluded  from  any  school  because  of  race  or  color. 

2.  The  court  of  appeals  may  in  its  discretion  direct  the  schools 
here  involved  to  accept  all  or  any  part  of  the  August  11,  1969, 
recommendations  of  tne  Department  of  Health,  Education,  and 
Welfare,  with  any  modifications  which  that  court  deems  proper 
insofar  as  those  recommendations  insure  a totally  unitary  school 
system  for  all  eligible  pupils  without  regard  to  race  or  color. 

The  court  of  appeals  may  make  its  determination  and  enter  its 
order  without  further  arguments  or  submissions. 

3.  While  each  of  these  school  systems  is  being  operated  as  a 
unitary  system  under  the  order  of  the  court  of  appeals,  the  district 
court  may  hear  and  consider  objections  thereto  or  proposed 
amendments  thereof,  provided,  however,  that  the  court  of  ap- 
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peals’  order  shall  be  complied  with  in  all  respects  while  the  district 
court  considers  such  objections  or  amendments,  if  any  are  made. 
No  amendment  shall  become  effective  before  being  passed  upon 
by  the  court  of  appeals. 

4.  The  court  of  appeals  shall  retain  jurisdiction  to  insure 
prompt  and  faithful  compliance  with  its  order,  and  may  modify 
or  amend  the  same  as  may  be  deemed  necessary  or  desirable  for  the 
operation  of  a unitary  school  system. 

5.  The  order  of  the  court  of  appeals  dated  August  28,  I960, 
having  been  vacated  and  the  case  remanded  for  proceedings  in 
conformity  with  this  order,  the  judgment  shall  issue  forthwith 
and  the  court  of  appeals  is  requested  to  give  priority  to  the  execu- 
tion of  this  judgment  as  far  as  possible  and  necessary. 
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CARTER  v.  WEST  FELICIANA  PARISH 
396  U.S.  226  (1970) 


ON  APPLICATION 

TO  THE  HON.  HUGO  L.  BLACK,  CIRCUIT  JUSTICE  FOR  THE  5TII  CIRCUrr 

FOR  A TEMPORARY  INJUNCTIVE  ORDER 
No.  DM — Decided  December  13,  1969 

Petitioners,  whose  petition  for  certiorari  seeks  review  of  a court  of 
appeals  ruling  authorizing  a delay  in  student  desegregation  in  three 
Louisiana  school  districts  until  September  1970,  arc — pending  disposi- 
tion of  their  petition— granted  temporary  injunctive  relief  requiring 
the  respondent  school  boards  to  take  the  necessary  preliminary  steps 
to  cil'ectuatc  complete  student  desegregation  by  February  1,  1970, 
Alexander  v.  Holmes  County  Board  of  Education , ante , p.  19. 

See  419  F.2d  1211. 

APPLICATION  GRANTED 
And  Judgment  Vacated  in  Part 

Richard  B.  Sobol,  Murphy  W.  Bell,  Robert  F.  Collins,  Norman  C. 
Amaker,  and  Melvyn  Zarr  for  'petitioners. 

This  matter  reaches  the  court  on  an  application  presented  to  Mr. 
Justice  Black?  as  circuit  justice  for  the  fifth  circuit,  seeking  a tem- 
porary injunctive  order  and  other  relief ; and  it  appearing  that: 

1.  Three  cases  were  originally  filed  in  1965,  seeking  the  de- 
segregation  of  three  Louisiana  school  districts. 

2.  Pursuant  to  orders  of  the  district  courts,  in  July  of  this  year 
the  Office  of  Education  of  the  United  States  Department  of 
Health,  Education,  and  Welfare  prepared  and  submitted  terminal 
desegregation  plans  for  each  of  the  districts  here  involved  for  the 
school  year  1969-70.  These  plans  were  rejected  by  the  district 
courts. 

3.  The  district  courts’  orders  were  reversed  by  the  U.S.  Court 
of  Appeals  for  the  Fifth  Circuit  sitting  cn  banc,  on  December  1, 
1969,  subsequent  to  this  court’s  decision  iii  Alexander  v.  Holmes 
County  Board  of  Education^  ante,  at  19.  That  court  ordered  re- 
spondent school  hoards  and  13  other  school  boards  to  desegregate 
faculties  completely  and  to  adopt  plans  for  conversion  to  unitary 
school  systems  by  February  1, 1970,  but  authorized  a delay  in  pupil 
desegregation  until  September  1970. 

4.  On  December  10, 1969,  petitioners  filed  in  this  court  a peti- 
tion for  a writ  of  certiorari,  together  with  a motion  to  advance 
consideration  of  the  petition  ana  a motion  for  summary  disposi- 
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tion,  contending  Mint  tlic  decision  of  the  court  of  appeals  is  in- 
consistent with  this  court's  decision  in  Alexander  v.  IJolmes  Coun- 
ty Board  of  Education , supra.  The  relief  sought  on  the  merits  is 
the  implementation  of  the  Department  of  Health,  Education,  and 
Welfare  plans  for  student  assignment  on  or  before  February  1, 
1970,  simultaneous  with  the  other  steps  ordered  by  the  court  of 
appeals. 

5.  Petitioners,  by  this  application  seek  a temporary  injunctive 
order : 

. . . requiring  the  respondent,  school  boards,  pending 
a decision  by  this  court  on  the  merits,  to  take  all  neces- 
sary clerical  and  administrative  steps — such  as  determin- 
ing new  student  assignments,  bus  routes  and  athlotic 
schedules,  and  preparing  for  any  necessary  physical 
changes — preparatory  to  complete  conversion  under  the 
IIEW  plans  by  February  1,  1970.  If  petitioners  are  suc- 
cessful, the  administrative  and  clerical  tasks  necessary 
to  conversion  will  have  been  undertaken  roughly  accord- 
ing to  the  timetable  established  by  the  court  Wow  in  the 
Alexander  cases,  and  petitioners’  right  to  effective  relief 
will  not  have  been  put  in  question  by  the  passage  of  time. 

If  petitioners  are  unsuccessful  in  this  court,  the  school 
boards  would  be  under  no  compulsion  to  convert  during 
this  school  year. 

Application  to  the  Honorable  Hugo  L.  Black,  circuit  justice  for 
the  fifth  circuit,  for  a temporary  injunctive  order  3-4.  [Footnote 
omitted.] 

It  Is  Hereby  Adjudged,  Ordered,  and  Decreed 

1.  Petitioners’  application  for  a temporary  injunctive  order 
requiring  the  respondent  school  boards  to  take  such  preliminary 
steps  as  may  be  necessary  to  prepare  for  complete  student  desegre- 
gation by  February  1,  1970,  is  granted  ( Alexander  v.  Holmes 
Covmty  Board  of  Education,  supra) . 

2.  By  way  or  interim  relief,  and  pending  this  court’s  disposi- 
tion or  the  petition  for  certiorari,  the  judgment  of  the  court  of 
appeals  is  vacated  insofar  as  it  deferred  desegregation  of  schools 
until  the  school  year  1970-71. 

3.  By  way  of  interim  relief  pending  further  order  of  this 
Court,  the  respondent  school  boards  are  directed  to  take  no  steps 
which  are  inconsistent  with,  or  which  will  tend  to  prejudice  or 
delay,  a schedule  to  implement  on  or  before  February  1,  1970, 
desegregation  plans  submitted  by  the  Department  of  Health, 
Education,  and  Welfare  for  student  assignment  simultaneous  with 
the  other  steps  ordered  by  the  court  of  appeals. 

4.  The  respondents  are  directed  to  file  any  response  to  the  peti- 
tion herein  on  or  before  January  2, 1970. 
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CERTIORARI 

TO  TUB  TJ.8.  COURT  OF  APPEALS  FOR  TIIE  5TH  CIRCUIT 

No,  944.  Decided  January  14,  1970* 

CERTIORARI  GRANTED 
•119  F.2d  1211 — Rkvkiiskd  and  Remanded 

Ricluird  B.  Sobol,  Murphy  W.  Bell,  Robert  F.  Collins,  Norman  C. 
Amnker,  and  Melvyn  Zarr  for  petitioners  in  No.  944-  Jack  Greenberg, 
Janies  M.  Nabrit  III,  Mr.  Amaker,  Mr.  Zarr,  Oscar  W.  Adams,  Jr., 
John  H.  RulHn,  Jr.,  and  Earl  M.  Johnson  for  petitioners  in  No.  972. 

John  F.  Ward,  Jr.,  for  respondents  in  No.  944.  Robert  C.  Cannada 
and  Thomas  II.  Watkins  for  Jackson  Municipal  Separate  School  Dis- 
trict et  al.,  Hardy  Lott  for  Marshall  County  Board  of  Education,  Reid 
B.  Barnes  for  Jefferson  County  Board  of  Education,  Edwin  L.  Brob- 
ston  for  the  Board  of  Education  of  the  City  of  Bessemer  et  al.,  Palmer 
Pillans  and  George  F.  Wood  for  Board  of  School  Commissioners  of 
Mobile  County  et  al.,  Frank  C.  Jones  and  Wallace  Miller,  Jr.,  for 
Bibb  County  Board  of  Education  et  al.,  H.  A.  Aultman  for  Houston 
County  Board  of  Education,  W.  Fred  Turner  for  Board  of  Public 
Instruction  of  Bay  County,  ancl  Sam  T.  Dell,  Jr.,  for  Board  of  Public 
Instruction  of  Alachua  County  et  al.,  respondents  in  No.  972. 

Briefs  of  amici  curiae  in  Nos.  944  rmc?  972  were  filed  by  Solicitor 
General  Griswold  for  the  United  States,  and  by  Mr.  Ward  for  the 
Louisiana  Teachers  Association.  Rivers  Buford,  Jr.,  and  Gerald  Mager 
filed  n brief  for  the  State  Board  of  Education  of  Florida  as  amicus 
curiae  in  No.  972. 

Insofar  as  the  court  of  appeals  authorized  deferral  of  student  de- 
segregation beyond  February  1,  1970,  that  court  misconstrued  our 
holding  in  Alexander  v.  Holmes  County  Board  of  Education , ante, 
page  19.  Accordingly,  the  petitions  for  writs  of  certiorari  are  granted, 
the  judgments  of  the  court  of  appeals  are  reversed,  and  the  cases 
remanded  to  that  court  for  further  proceedings  consistent  with  this 
opinion.  The  judgments  in  these  cases  are  to  issue  forthwith. 

Mr.  Justice  Haklan,  with  whom  Mr.  Justice  White  joins,  con- 
curring. 

I join  the  Court’s  order.  I agree  that  the  action  of  the  court  of  ap- 
peals in  these  cases  docs  not  fid  fill  the  requirements  of  our  recent  de- 
cision in  Alexander  v.  Holmes  County  Board  of  Education,  ante , page 
19,  and  accordingly  that  the  judgments  below  cannot  stand.  However, 
in  fairness  to  the  court  of  appeals  and  to  the  parties,  and  with  a view 
to  giving  further  guidance  to  litigants  in  future  cases  of  this  kind,  I 
consider  that  something  more  is  due  to  be  said  respecting  the  intended 
effect  of  the  Alexander  decision.  Since  the  Court  has  not  seen  fit  to  do 
so,  I am  constrained  to  set  forth  at  least  niy  own  understanding  of  the 
procedure  to  be  followed  in  these  cases.  Because  of  the  shortness  of 
the  time  available,  I must  necessarily  do  this  in  a summary  way. 

The  intent  of  Alexander,  ns  I see  it,  was  that  the  burden  in  actions 

* Together  with  No.  072,  Singleton  et  al.  v.  Jackson  Municipal  Separate  School 

District  et  al L,  also  on  petition  for  writ  of  certiorari  to  the  same  court 
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of  this  type  should  be  shifted  from  plaintiffs,  seeking  redress  for  a 
denial  ox  constitutional  rights,  to  defendant  school  boards.  What  this 
means  is  that  upon  a prima  facie  showing  of  noncompliance  with  this 
Court’s  holding  in  Greeny.  County  School  Board  of  New  Kent  County 
(391  U.S.  430  (1968) ) sufficient  to  demonstrate  a likelihood  of  success 
at  trial,  plaintiffs  may  apply  for  immediate  relief  that  will  at  once 
extirpate  any  lingering  vestiges  of  a constitutionally  prohibited  dual 
school  system.  Compare  Magivum  Import  Co.  v.  Ooty  (262  U.S.  159 
(3.923) ) . 

Such  relief,  I believe  it  was  intended,  should  consist  of  an  order 
providing  measures  for  achieving  disestablishment  of  segregated 
school  systems,  and  should,  if  appropriate,  include  provisions  for  pupil 
and  teacher  reassignments,  rezoning,  or  any  other  steps  necessary  to 
accomplish  the  desegregation  of  the  public  school  system  as  required 
by  Green.  Graduated  implementation  of  the  relief  is  no  longer  con- 
stitutionally permissible.  Such  relief  shall  become  effective  immedi- 
ately after  the  courts,  acting  with  dispatch,  have  formulated  and 
approved  an  order  that  will  achieve  complete  disestablishment  of  all 
aspects  of  a segregated  public  school  system. 

It  was  contemplated,  I think,  that  in  determining  the  character  of 
such  relief,  the  couits  may  consider  submissions  of  the  parties  or  any 
recommendations  of  the  Department  of  Health,  Education,  and  Wel- 
fare that  may  exist  or  may  request  proposals  from  the  Department  of 
Health,  Education,  and  Welfare.  If  Department  recommendations 
are  already  available,  the  school  districts  are  to  bear  the  burden  of 
demonstrating  beyond  question,  after  a heaving,  the  unworkability  of 
the  proposals,  and  if  such  proposals  are  found  unworkable,  the  courts 
shall  devise  measures  to  provide  the  required  relief.  It  would  suffice 
that  such  measures  will  tend  to  accomplish  the  goals  set  forth  in  Green, 
and,  if  they  are  less  than  educationally  perfect,  proposals  for  amend- 
ments may  thereafter  be  made.  Such  proposals  for  amendments  are  in 
no  way  to  suspend  the  relief  granted  in  accordance  with  the  require- 
ments of  Alexander. 

Alexander  makes  clear  that  any  order  so  approved  should  thereafter 
be  implemented  in  the  minimum  time  necessary  for  accomplishing 
whatever  physical  steps  are  required  to  permit  transfers  of  students 
and  pei-sonnel  or  other  changes  that  may  be  necessary  to  effectuate  the 
required  relief.  "Were  the  recent  orders  of  the  Court  of  Appeals  for  the 
Firth  Circuit  in  United  States  v.  Hinds  County  School  Board  (423 
F.  2d  1264  (November  7,  1969) ),  and  that  of  the  Fourth  Circuit  in 
Nesbit  v.  Statesville  City  Board  of  Education  (418  F.  2d  1040  (Decem- 
ber 2, 1969) ) , each  implementing  in  those  cases  our  decision  in  Alex- 
ander, to  be  taken  as  a yardstick,  this  would  lead  to  the  conclusion  that 
in  no  event  should  the  time  from  the  finding  of  noncompliance  with  the 
requirements  of  the  Green  case  to  the  time  of  the  actual  operative  effect 
of  the  relief,  including  the  time  for  judicial  approval  and  review, 
exceed  a period  of  approximately  8 weeks.  This,  I think,  is  indeed  the 
“maximum”  timetable  established  by  the  Court  today  for  cases  of  this 
kind. 


Mr.  Justice  Black,  Mr.  Justice  Douglas,  Mr.  Justice  Brennan,  and 
Mr.  Justice  Marshall  express  their  disagreement  with  the  opinion  of 
Mr.  Justice  Harlan,  joined  by  Mr.  Justice  White.  They  believe  that 


43 


4k 


41 


those  views  retreat  from  our  holding  in  Alexander  v.  Holmes  Coxmty 
Board  of  Education,  ante,  at  20,  that  “the  obligation  of  every  school 
district  is  to  terminate  dual  school  systems  at  once  and  to  operate  now 
and  hereafter  only  unitary  schools.” 


Memorandum  of  The  Chief  Justice  and  Mr.  Justice  Stewart. 

We  would  not  peremptorily  reverse  the  judgments  of  the  Court  of 
Appeals  for  the  Fifth  Circuit.  That  court,  sitting  en  banc  and  acting 
unanimously  after  our  decision  in  Alexander  v.  Holmes  Goumty  Board 
of  Education,  ante,  p.  19,  has  required  the  respondents  to  effect  desegre- 
gation in  their  public  schools  by  February  1, 1970,  save  for  the  student 
bodies,  which  are  to  be  wholly  desegregated  during  the  current  year, 
no  later  than  September.  In  light  of  the  measures  the  Court  of  Appeals 
has  directed  the  respondent  school  districts  to  undertake,  with  total 
desegregation  required  for  the  upcoming  school  year,  we  are  not  pre- 
pared summarily  to  set  aside  its  judgments.  That  court  is  far  more 
familiar  than  we  with  the  various  situations  of  these  several  school 
districts,  some  large,  some  small,  some  rural,  and  some  metropolitan, 
and  has  exhibited  responsibility  and  fidelity  to  the  objectives  of  our 
holdings  in  school  desegregation  cases.  To  say  peremptorily  that  the 
Court  of  Appeals  erred  in  its  application  of  the  Alexander  doctrine 
to  these  cases,  and  to  direct  summary  reversal  without  argument  and 
without  opportunity  for  exploration  of  the  varying  problems  of  indi- 
vidual school  districts,  seems  unsound  to  us. 


SWANN  v.  CHARLOTTE-MECKLENBURG 
402  U.S.  1 (1971) 


CERTIORARI 

TO  THE  U.S.  COURT  OF  APPEALS  FOR  THE  4TII  CIRCUIT 

Xo.  281.  Argued  October  12, 1970 — Decided  April  20, 1971 1 

The  Charlotte-Mecklenburg  school  system,  which  includes  the  city  of 
Charlotte,  N.C.j  had  more  than  84,000  students  in  107  schools  in  the 
1968-1969  school  year.  Approximately  29  percent  (24,000)  of  the 
pupils  were  Negro,  about  1,400  of  whom  attended  21  schools  that  were 
at  feast  99  percent  Negro.  This  resulted  from  a desegregation  plan  ap- 
proved by  the  district  court  in  1965,  at  the  commencement  of  this  liti- 
gation. In  1968,  petitioner  Swann  moved  for  further  relief  based  on 
Green  v.  County  School  Board , 391  U.S.  430,  which  required,  school 
boards  to  “come  forward  with  a plan  that  promises  realistically  to 
work  . . . now  . . . until  it  is  clear  that  State-imposed  segregation 
has  been  completely  removed.”  The  district  court  ordered  the  school 
board  in  April  1969  to  provide  a plan  for  faculty  and  student  desegre- 
gation. Finding  the  board’s  submission  unsatisfactory,  the.  district 
court  appointed  an  expert  to  submit  a desegregation  plan.  In  February 
1970,  the  expert  and  the  board  presented  plans,  and  the  court  adopted 
the  board’s  plan,  as  modified,  for  the  junior  and  senior  high  schools, 
and  the  expert’s  proposed  plan  for  the  elemtntary  schools.  The  court 
of  appeals  affirmed  the  district  court’s  order  as  to  faculty  desegregation 
and  tne  secondary  school  plans,  hut  vacated  the  order  respecting  ele- 
mentary schools,  fearing  that  the  provisions  for  pairing  and  groaning 
of  elementary  schools  would  unreasonably  burden  the  pupils  and  the 
board.  The  case  was  remanded  to  the  district  court  for  reconsideration 
and  submission  of  further  plans.  This  court  granted  certiorari  and 
directed  reinstatement  of  the  district  court’s  order  pending  further 
proceedings  in  that  court.  On  remand  the  district  court  received  two 
new  plans,  and  ordeml  the  board  to  adopt  a plan,  or  the  expert’s  plan 
would  remain  in  effect.  After  the  board  “acquiesced”  in  the  expert’s 
plan,  the  district  court  directed  that  it  remain  in  effect.  Held •’ 

1.  Today’s  objective  is  to  eliminate  from  the  public  schools  all 
vestiges  of  State-imposed  segregation  that  was  held  violative  of 
equal  protection  guarantees  by  Brown  v.  Board  of  Education , 347 
U.S.  483,  in  1954.  Pages  10-11. 

2.  In  default  by  the  school  authorities  of  their  affirmative  obli- 
gation to  proffer  acceptable  remedies,  the  district  courts  have 

1 Together  with  No.  349,  Charlotte-Mecklenburg  Board  of  Education  ct  a l,  v. 
Stcann  ct  at.,  also  on  certiorari  to  the  same  court 
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broad  power  to  fashion  remedies  that  will  assure  unitary  school 
systems.  Pages  11-12. 

3.  Titlo  IV  of  the  Civil  Rights  Act  of  1964  does  not  restrict  or 
withdraw  from  the  Federal  marts  their  historic  equitable  remedial 
powers.  Tlic  proviso  in  42  U.S.C.  5 2000c-6  was  designed  simply 
to  foreclose  any  interpretation  of  the  Act  as  expanding  tho  exist* 
ing  jiowens  of  the  Federal  courts  to  enforce  the  Kqttal  1 Protection 
Clause.  Pages  12-13. 

4.  Policy  and  practice  with  regard  to  faculty,  staff,  transporta- 
tion, extracurricular  activities,  and  facilities  arc  among  the  most 
important.  indicia  of  a segregated  system^  and  the  first  remedjal 
responsibility  of  school  authorities  is  to  eliminate  invidious  racial 
distinctions  *iu  those  respects.  Xonnnl  administrative  practice 
should  then  produce  schools  of  like  quality,  facilities,  and  staffs. 
Page  14. 

6.  The  Constitution  docs  not  prohibit  district  courts  from  using 
their  equity  power  to  order  assignment  of  teachers  to  achieve  a 
particular  degree  of  faculty  desegregation.  United  Stole*  v.  Mont- 
gomery County  Board  of  Education,  395  U.S.  225,  was  properly 
followed  by  the  lower  courts  in  this  case.  Pages  14-16.  ^ 

6.  In  devising  remedies  to  eliminate  legally  imposed  segrega- 
tion. local  authorities  and  district  courts  must  sec  to  it  that  future 
school  construction  and  alyandonmcnt  are  not  used  and  do  not 


serve  to  pcrjictuate  or  reestablish  a dual  system.  Pages  16-17. 

7.  Four  problem  areas  exist  on  the  issue  of  student  assignment : 

( 1 ) Banal  quota*.  Tlic  const  itutional  command  to  desegre- 
gate schools  does  not  mean  that  every  school  in  the  community 
must  always  reflect  the  racial  composition  of  the  system  as  a 
whole;  here  the  district  courts  very  limited  tun  of  the  racial 
ratio— not  as  an  inflexible  requirement,  but  as  a starting  point 
in  shaping  a remedy— was  within  its  equitable  discretion. 
Pages  18-21. 

(2)  One-race  echoed*.  While  the  existence  of  a small  mimber 
of  onc-racc,  or  virtually  one-race,  schools  does  not  in  itself 
denote  a system  that  still  practices  segregation  by  law,  the 
court  should  scrutinize  snen  schools  and  require  the  school 
autliorities  to  satisfy  tlic  court  that  the  racial  composition 
does  not  result  from  present  or  past  discriminatory  action 
on  their  part.  Pp.  21-22. 

An  optional  niajority-to-minority  transfer  provision  has 
long  been  recognized  as’ a useful  part  of  a desegregation  plan, 
and  to  lie  effective  such  arrangement  most  provide  the  trans- 
ferring student  free  transportation  and  available  space  in  the 
school  to  which  lie  desires  to  move.  P»  22. 

(3)  A 1 tendance  zone*.  Tlic  remedial  altering  of  attendance 
zones  ?«  tint,  as  an  interim  corrective  measure,  layond  tire 
remedial  lowers  of  a district  contt-^  A student  assignment 

fdan  is  not  acceptable  merely  because  it  appears  to  lie  neutral, 
or  swb  a plan  mnv  fail  to* counteract  the  continuing  effects 
of  past  scliool  segregation.  The  pairing  and  grouping  of 
noncontiguous  zones  is  a permissible  fool:  judicial  steps  go- 
ing lieynnd  contiguous  zone?  slrould  lie  examined  iti  light  of 
the  objectives  to  Tic  sought.  No  rigid  rules  can  be  laid  down 
to  govern  conditions  in  different  localities.  Pp.  23-26. 
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(4)  Transportation . The  district  court’s  conclusion  that 
assignment  of  children  to  tlvc  school  nearest  their  home  serv- 

X their  grade  would  not  effectively  dismantle  the  dual 
»1  system  is  supported  by  the  record,  and  the  remedial 
technique  of  requiring  bus  transportation  os  a tool  of  school 
desegregation  was  within  that  courts  power  to  provide  equit- 
able relief.  An  objection  to  transportation  of  students  may 
have  validity  when  the  time  or  distance  of  travel  is  so  great 
ns  to  risk  either  the  health  of  the  children  or  significantly 
impinge  on  the  educational  process:  limits  on  trnvcltime  wifi 
vary  with  many  factors,  but  probably  with  none  more  than 
the  age  of  the  students.  Pp.  25-27. 

8.  Neither  school  authorities  nor  district  courts  arc  constitution- 
ally required  to  make  ycar*by*year  adjustments  of  the  racial  com- 
position of  student  bodies  once  a unitary  system  has  been  achieved. 
Pp.  27-28. 

431  F.  2d  138  affirmed  as  to  throe  parts  in  which  it  affirmed  the 
district  courtfs  judgment.  The  district  court’s  order  of  August  7, 1970, 
is  also  affirmed. 

Bunco?,  C.  J.,  delivered  the  opinion  for  a unanimous  Court. 


CERTIORARI 

TO  THE  U-S.  COURT  OP  AtTEALS  FOR  THE  4 Tit  CIRCUIT 

April 20, 1971 

Mr.  Chief  Justice  Burger  delivered  the  opinion  of  the  Court. 

We  granted  certiorari  in  this  case  to  review  important  issues  as  to 
the  duties  of  shoot  authorities  and  the  scope  of  powers  of  Federal 
courts  under  ths  Court’s  mandates  to  eliminate  racially  separate  pub- 
lic schools  established  and  maintained  by  stAtc  action.  Brown  v. 
Board  of  Education,  317  U.S.  483  (1954). 

This  case  and  those  argued  with  it 1 arose  in  States  having  a long 
histoty  of  maintaining  two  sets  of  schools  in  a single  school  system 
deliberately  operated  to  carry  out  a governmental  policy  to  separate 
pupils  in  schools  solely  on  the  basis  of  race.  That  was  what  Brown  v. 
Board  of  Education  was  all  about.  These  cases  present  us  with  the 
problem  of  defining  in  more  precise  ternm  than  heretofore  the  scope 
of  the  duty  of  school  authorities  and  district  courts  in  implementing 
Brown  / and  the  mandate  to  eliminate  dual  systems  and  establish  uni- 
tary systems  at  once.  Meanwhile,  district  courts  and  courts  of  appeals 
have  struggled  in  hundreds  of  cases  with  a multitude  and  variety  of 
problems  under  this  Court’s  general  directive.  Understandably,  in  an 
area  of  evolving  remedies,  those  courts  had  to  improvise  and* experi- 
ment without  detailed  or  specific  guidelines.  This  Court,  in  Brown  /, 
appropriately  dealt  with  the  large  constitutional  principles;  otlier 
Federal  courts  had  to  grapple  with  the  flinty,  intractable  realities  of 


1 McDaniel  v.  Berresi,  Jfr».  420;  Darts  v.  board  of  School  Commissioners  of 
Mobile  Cosntf.  Ka  400;  Moore  v.  Charlotfc-MrckTcobfinp  Hoard  of  Education, 
Xa  414:  Earth  CaroUtm  State  board  of  Education  t.  Sauna,  No.  498.  t\w  par- 
poses  of  Ibis  opinion  the  enns-petitfoas  in  Nos.  281  and  349  are  treated  as  a 
tingle  case  and  will  be  refemd  to  as  "this  case” 
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dny-to-diiy  implementation  of  those  constitutional  commands.  Their 
efforts,  or  necessity,  embraced  n process  of  “trial  and  error,”  and  our 
effort  to  formulate  guidelines  must  take  into  account  their  experience. 

I 

^ The  Cltnrloltc-Mccklcnktirg  school  system,  the  43d  largest  in  the 
Notion.  encompasses  the  city  of  Charlotte  ami  surrounding  Mecklen- 
burg County,  X.C.  Tlio  area  is  large— 660  square  miles— spanning 
roughly  22  milc9  cast-west  and  36  miles  north-south.  During  the 
1968-69  school  year  tho  system  served  more  than  84,000  pupils  m 107 
schools.  Approximately  71  percent  of  the  pupils  were  found  to  be  white 
and  29  percent  Negro.  As  of  June  I960,  there  were  approximately 
24,000  >:egro  students  in  the  system,  of  whom  21,000  attended  schools 
within  the  city  of  Charlotte.  Two-thirds  of  those  21,000— approxi- 
mately 14,000  Negro  students — attended  21  schools  which  were  either 
totally  Negro  or  more  than  99  percent  Negro. 

Tins  situation  came  aliout  under  a desegregation  plan  approved  by 
the  district  court  at  the  commencement  of  the  present  litigation  in 
1965,  243  F.  Supp.  667  (WDNC),  aird.  369  F.  2d  29  (CA4  1966), 
ba«d  upon  geographic  zoning  with  a free  transfer  provision.  The 
present  proceedings  were  initiated  in  September  1968  bv  Petitioner 
Swann’s  motion  for  further  relief  based  on  Oreen  v.  County  School 
Board,  391  U.S.  430  (1968),  and  its  companion  cases.2  Alt  parties  now 
agree  that  in  1969  the  system  fell  short  or  achieving  the  unitary  school 
system  that  those  crises  require. 

The  district  court  held  numerous  hearings  and  received  voluminous 
evidence.  In  addition  to  finding  certain  actions  of  the  school  board  to 
be  discriminatory,  the  court  also  found  that  residential  patterns  in  the 
city  and  county  resulted  in  part  from  Federal,  State,  and  local  govern- 
ment action  other  than  school  board  decisions.  School  board  action 
based  on  these  patterns,  for  example  by  locating  schools  in  Negro  resi- 
dential areas  and  fixing  the  size  of  the  schools  to  accommodate  the 
needs  of  immediate  neighborhoods,  resulted  in  segregated  education. 
These  findings  were  subsequently  accepted  by  the  court  of  appeals. 

In  April  1969  the  district  court  ordered  the  school  board  to  come 
forward  with  a plan  for  both  faculty  and  student  desegregation.  Pro- 
posed plans  were  accepted  by  the  court  in  June  and  August  1969  on  an 
interim  basis  only,  and  the  board  was  ordered  to  file  a third  plan  by 
November  1969.  In  November  the  board  moved  for  an  extension  of  time 
until  February  1970,  but  when  that  was  denied  the  board  submitted 
a partially  completed  plan.  In  December  1969  the  district  conrt  held 
that  the  Ixrard’s  submission  was  unacceptable  and  appointed  an  expert 
in  education  administration,  Dr.  John  Finger,  to  prepare  a desegrega- 
tion plan.  Thereafter  in  February  1970,  the  district  court  was  pre- 
sented with  two  alternative  pupil  assignment  plans— the  finalized 
“board  plan”  and  the  “Finger  plan.” 

Tire  noAim  rtAX 

As  finally  submitted,  the  school  board  plan  closed  seven  schools  and 
reassigned  their  pupils.  It  restructured  school  attendance  £cnes  to 


* ttoncp  X.  Boatt  (of  BAnmUrrtu,  391  tLS.  443  (1968),  and  1 tonne  v.  Boot*  of 
CrmmiMhmcr*,  391  tJ.9. 430  (1908). 
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achieve  greater  mcinl  balance  but  maintained  existing  grade  structures 
and  rejected  techniques  such  ns  pairing  and  clustering  as  part  or  a. 
desegregation  effort.  The  plan  created  a single  athletic  league* *  elimi- 
nated the  previously  racial  basis  of  the  schoolbus  system,  provided  ra- 
cinlly  mixed  faculties  and  administrative  staffs,  and  modified  its  free 
transfer  phin  into  an  optional  iiinjority-to-niinority  transfer  system. 

The  Ismtl  plan  pmjiosod  sulistantial  assignment  of  Negroes  to  nine 
of  the  system : s Irt  high  schools,  producing  1 1 to  30  percent  Negro  pop- 
ivlnl ion  in  i*nch«  The  projected  Xrjrro  attendance  at  the  tOtli  school, 
Iftdcp'itdpiire.  was  g percent.  The  proposed  attendance  zones  for  tho 
high  H’lmois  were  typically  shaped  like  wedges  of  a pie.  extending 
outward  from  the  center  of’tlic  city  to  the  snlmrlian  and  rural  areas  of 
flic  comity  in  order  to  afford  residents  of  the  center  city  area  access  to 
outlying  schools. 

As  for  junior  high  schools,  the  Iioard  plan  rezoned  the  21  school 
arcus  so  flint,  in  20  the  Negro  attendance  would  range  from  0 to  38 
|ietvent.  The  other  school,  located  in  the  heart  o^f  the,  Negro  residential 
area,  wns  left  with  an  enrollment  of  JH)  percent  Negro. 

The  lionnl  plan  with  respect  to  elementary  schools  relied  entirely 
upon  gerrymandering  of  geographic  zones.  More  than  half  of  tho 
Negro  elementary  pupils  were  left  in  nine  schools  that  were  86  to  100 
percent  Negro;  approximately  half  of  the  white  elementary  pupils 
were  assigned  to  schools  86  to  1*00  percent  white. 

Till;  nxc.KR  ru\>- 

Thc  plan  submitted  by  the  court-appointed  cxnert.  l)r.  Finger, 
adopted  the  school  board  zoning  plan  for  senior  high  schools  with  one 
modification : it  required  that  an  additional  300  Negro  students  be 
transported  from  the  Negro  residential  area  of  the  city  to  the  nearly 
all-wliite  Independence  High  School. 

The  Finger  plan  for  the  junior  high  schools  employed  much  of  tbs 
rezoning  plan  of  the  board,  combined  with  the  creation  of  nine  “satel- 
lite" zones.9  tTndcr  the  satellite  plan,  inner-city  Negro  students  were 
assigned  by  attendance  zones  to  nine  outlying  predominately  white 
junior  high  schools,  therein  substantially  desegregating  every  junior 
high  sol  mol  in  the  system.  ..... 

The  Finger  plan  departed  from  the  board  plan  chiefly  in  its  han- 
dling of  the  system’s  76  elementary  schools.  Rather  than  relying  solely 
ii]H>n  geographic  zoning.  t)r.  Finger  proposed  use  of  zonmg.  pairing, 
and  grouping  techniques,  with  the  result  that  student  bodies  through- 
out the  system  would  range  from  0 to  38  percent  Negro.4 

* A “satellite  zone*’  is  an  am  which  is  not  contiguous  with  the  main  attendance 
zone  surrounding  the  school. 

* tn  its  opinion  and  rmlcr  of  Herember  1. 1«0».  later  incorporated  in  the  order 
appointing  Dr.  Finger  as  consultant,  the  District  Court  stated : 

"Fixed  ratios  of  pnpols  in  particular  schools  will  not  i»e  set.  It  fhe  hoard  in  one 
of  its  three  tries  had  presented  a plan  for  desegregation,  the  eonft  would  have 
weight  trays  to  approve  variations  in  pupil  ratios,  tn  defantt  of  such  a J>1an 
from  the  school  hoard,  the  ennrt  will  start  with  the  thonght  ...  that  efforts 
should  la*  made  to  reach  a T 1-251  ratio  in  the  various  schools  so  that  there 
will  le  no  basis  for  contending  that  one  school  is  tacialty  different  from  the 
others.  !>nt  to  miderstand  that  variations  from  that  norm  may  be  una voidable." 
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The  district  court  (IcscHIkhI  tin*  plan  thus: 

Like  the  bonrd  pin n.  the  Finger  plan  does  ns  much  by  ro* 
zoning  school  attendance  lint's  ns  can  reasonably  In?  accom- 
plished. However,  unlike  the  IxMird  plan,  it  docs  not  stop 
there.  It  goes  further  ant!  desegregates  nil  the  rest  of  the 
elementary  schools  by  the  technique  of  grouping  two  or 
three  outlying  schools  with  one  black  inner  city  school;  by 
transjmrtiiig  black  students  from  grades  1 through  4 to  the 
outlying  white  schools;  and  by  transporting  white  students 
from  the  Atlinnd  Gth  grades  from  the  outlying  white  schools 
to  the  inner  city  black  school.  ’ 

1‘iuler  the  Finger  plan,  nine  inner-city  Xcgm  schools  were  grouped 
in  this  manner  with  21  suburluin  white  schools. 

On  February  *».  U)70.  the  district  court  adopted  the  Iward  plan,  as 
modified  by  I)r.  Finger,  for  the  junior  and  senior  high  schools.  The 
court  rejected  the  board  elementary  school  plan  and  adopted  the 
Finger  plan  as  presented.  Implementation  v:ns  partin'*  • stayed  by  the 
Court  of  Apiieals  for  the  Fourth  Circoit  **-.  '*;>»vh  i and  this  court 
dindined  to  disturb  the  Fourth  Circuit’s  order,  697  U.S.  078  (1070). 

On  ap!>rnl  the  ciairt  of  apjicnls  e dinned  tin*  distri».‘  '-oiirt’s  order 
ns  to  faculty  desegregation  and  the  secondary  school  pla  ;s.  hut  vacated 
thy  order  rcsjweting  elementary  schools.  While  agreeing  that  Hie  dis- 
trict. court,  properly  disapproved  the  lioard  plan  concerning^  these 
schools,  the  court  of  appeals  feared  Hint  the  pairing  and  grouping  of 
elementary  schools  would  place  an  unreasonable  burden  on  the  board 
and  the  system’s  pupils.  The  ease  was  remanded  to  the  district  court 
for  reconsideration  and  submission  of  further  plans.  This  court  granted 
certiorari,  .199  U.S.  926,  ami  directed  reinstatement  of  the  district 
courts  order  pending  further  proceedings  in  that  court. 

On  remand  the  district  court  received  two  new  plans  for  the  elemen- 
tary schools : a plan  prepared  1>y  the  TT.S.  Department  of  Health,  Edu- 
cation, nitd  Welfare  (the  HKW  plan)  based  on  contiguous  grouping 
and  zoning  of  schools,  and  a plan  prepared  by  four  members  of  the 
nine-memljcr  school  bonrd  (the  minority  plan)  achieving  substantially 
the  same  results  as  the  Finger  plan  but  apparently  with  slightly  less 
transportation.  A majority  of  the  school  1 to" rd  declined  to  amend  its 
projyosnl.  After  a lengthy  evidentiary  hearing  the  district  court  con- 
cluded that  its  own  plan  (the  Finger  plan),  the  minority  plan,  and  an 
earlier  draft  of  the  Finger  plan  were  all  reasonable  and  acceptable.  It 
directed  the  board  to  adopt  one  of  the  three  or  in  the  alternative  to 
come  forward  with  a new.  equally  effective  plan  of  its  own ; the  court, 
ordered  that  the  Finger  plan  would  remain  in  effect  in  the  event  the 
school  board  declined  to  adopt  a new  plan.  On  August  7,  the  board  in- 
dicated it  would  “acquiesce^  in  the  Finger  plan,  reiterating  its  view 
that  tli  c_  pi  an  was  unreasonable.  The  district  court,  by  order  dated 
August  7, 1970,  directed  that  the  Finger  plan  remain  in  effect. 

II 

Nearly  17  years  ago  this  Court  held,  in  explicit  terms,  that  State- 
imposed  segregation  oy  race  in  public  schools  denies  equal  protection 
of  the  laws.  At  no  time  has  the  Court  deviated  in  the  slightest  degree 
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from  that  holding  or  its  constitutional  underpinnings.  None  of  the 
parties  before  us  challenges  the  Court’s  decision  of  May  1 1 , 1954,  that  • 

...  in  the  field  of  public  education  the  doctrine  of  “separate 
but  equal”  has  no  place.  Separate  educational  facilities  arc  in- 
herently unequal.  Therefore,  we  hold  that  the  plaintiffs  and 
others  similarly  situatated . . . are.  by  reason  or  the  segrega- 
tion complained  of,  deprived  of  the  equal  protection  of  the 
laws  guaranteed  by  the  14th  amendment. ... 

Because  these  arc  class  actions,  because  of  the  wide  npph- 
cnbility  of  this  decision,  and  because  of  the  great  variety  of 
local  conditions,  the  formujation  of  decrees  in  these  cases 
presents  problems  of  considerable  complexity.  Brown  v. 
Board  of  Education , supra,  at 405. 

None  of  the  parties  before  us  questions  the  Court’s  1055  holding  in 
Brown  It,  that: 

. . . [slchool  authorities  hare  the  primary  responsibility  for 
elucidating,  assessing,  and  solving  these  problems;  courts 
trill  have  to  consider  whether  the  action  of  school  authorities 
constitutes  good  faith  implementation  of  the  governing  con- 
stitutional principles.  Because  of  their  proximity  to  local  con- 
ditions ana  the  possible  need  for  farther  hearings,  the  courts 
which  originally  heard  these  cases  can  best  perform  this  judi- 
cial appraisal.  Accordingly,  we  believe  it  appropriate  to 
remand  the  cases  to  those  courts. 

In  fashioning  and  effectuatingthe  decrees,  the  courts  will  be 
guided  by  equitable  principles. Traditionally,  equity  has  been 
characterized  b*  a practical  flexibility  in  shaping  its  remedies 
and  by  a facility  for  adjusting  and  reconciling  public  and 
private  needs,  these  cases  call  for  the  exercise  of  these  tradi- 
tional attributes  of  equity  power.  At  stake  is  the  personal  in- 
terest of  the  plaintiffs  in  admission  to  public  schools  os  soon 
as  practicable  on  a nondiscriminatory  basis.  To  effectuate  this 
interest  may  call  for  elimination  of  a variety  of  obstacles 
in  making  the  transition  to  school  systems  operated  in  accord- 
ance with  the  constitutional  principles  set  forth  in  our  May 
17,1954.  decision.  Courts  of  equity  may  properly  take  into  ac- 
count tne  public  interest  in  the  elimination  of  such  obstacles 
in  a systematic  and  effect, ire  manner.  But  it  should  go  with- 
out saying  that  the  vitality  of  these  constitutional  principles 
cannot  be  allowed  to  yield  simply  because  of  disagreement 
with  them.  Brown  v.  Board  of  Education,  349  U.S.  294, 299- 
300  (1955). 

Over  the  15  years  since  Brown  //,  many  difficulties  were  encountered 
in  implementation  of  the  basic  constitutional  requirement  that  the 
State  not  discriminate  between  public  school  children  on  the  basis  of 
their  race.  Nothing  in  our  national  experience,  prior  to  1955,  prepared 
anyone  for  dealing  with  changes  and  adjustments  of  the  magnitude 
and  complexity  encountered  since  then.  Deliberate  resistance  of  some 
to  the  Court’s  mandates  has  impeded  the  good-faith  efforts  of  others 
to  bring  school  systems  into  compliance.  The  detail  and  nature  of 
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these  dilatory  tactics  have  been  noted  frequently  by  this  Court  and 
other  courts.  , , _ , 

By  the  time  the  Court  considered  Green  v.  County  School  Board, 
391  U.S.  430,  in  1968,  very  little  progress  had  been  made  in  many  areas 
where  dual  school  systems  had  historically  been  maintained  by  opera- 
tion of  State  laws.  In  Green,  the  Court  was  confronted  with  a record 
of  a frecdom-of-choicc  program  that  the  district  court  had  found  to 
operate,  in  fact,  to  preserve  a dual  system  more  than  a decade  after 
Brown  II.  While  acknowledging  thnt  a frecdom-of-choicc  concept 
could  be  a valid  remedial  measure  in  some  circumstances,  its  failure  to 
be  effective  in  Green  required  that: 

The  burden  on  a school  board  today  is  to  come  forward 
with  a plan  thnt  promises  realistically  to  work  . . . 
now  . . . until  it  is  clear  that  State-imposed  segregation 
has  been  completely  removed.  Green,  at  430. 

This  was  plain  language,  yet  the  1969  term  of  Court  bromrht  fresh 
evidence  of  the  dilatoiy  tactics  of  many  school  authorities.  Alexander 
v.  Holmes  County  Board  of  Education  396  U.S.  19,  restated  the  basic 
obligation  asserted  in  Griffin  v.  School  Board,  377  U.S.  218, 234  ( 1964) , 
and  Green  supra,  thnt  the  remedy  must  be  implemented  forthwith. 

The  problems  encountered  by  the  district  courts  and  courts  of  ap- 
peals make  plain  that  we  should  now  try  to  amplify  guidelines,  how- 
ever incomplete  and  imperfect,  for  the  assistance  of  school  authorities 
and  courts.*  The  failure  of  local  authorities  to  meet  their  constitu- 
tional obligations  aggravated  the  massive  problem  of  converting  from 
the  State-enforced  discrimination  of  racially  separate  school  systems. 
This  process  has  been  rendered  more  difficult  by  changes  since  1954,  in 
the  structure  and  patterns  of  communities,  the  growth  of  student  popu- 
lation,* movement  of  families,  and  other  changes,  some  of  which  had 
marked  impact  on  school  planning,  sometimes  neutralizing  or  negating 
remedial  action  before  it  was  fully  implemented.  Kura!  areas  accus- 
tomed for  half  a century  to  the  consolidated  school  systems  imple- 
mented by  bus  transportation  could  make  adjustments  more  readily 
than  metropolitan  areas  with  dense  and  shifting  population,  numerous 
schools,  congested  and  complex  traffic  patterns. 

m 

The  objective  today  remains  to  eliminate  from  the  public  schools 
all  vestiges  of  State-imposed  segregation.  Segregation  was  the  evil 
struck  down  by  Brown  / as  contrary  to  the  equal  protection  guarantees 
of  the  Constitution.  That  was  the  violation  sough*  to  be  corrected  by 
the  remedial  measures  of  Brown  ft*  That  was  the  basis  for  the  holding 
in  Green  that  school  authorities  ate  "clearly  charged  with  the  affirma- 


* Hie  necessity  for  this  Is  suggested  by  the  situation  In  the  fifth  Circuit  where 
106  appeals  in  school  desegregation  cases  were  heard  between  December  2,  1909, 
and  September  24. 19<0. 

'Elementary  public  school  population  (grades  1-0)  grew  from  17,447,000  In 
1954  to  23,103,000  in  I960:  secondary  school  population  grew  from  11,183.000  in 
1954  to  20,775,000  in  1969.  Digest  of  Educational  Statistics,  1904  ed.  1. 6,  Office  of 
Education  Publication  #10024-04;  Digest  of  Educational  Statistics,  1970  ed. 
Table  28,  Office  of  Education  Publication  #10024-70. 
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tivi!  duty  to  take  whatever  steps  might  Ik*  necessary  to  convert  to  n 
unitary  system  in  which  racial  discrimination  would  be  eliminated 
loot  and  branch.”  391  U.S.,  at  437— 438. 

If  school  authorities  fail  in  their  nDinnative  obligations  under  these 
holdings,  judicial  authority  may  bo  invoked.  Once  a right  and  a viola- 
tion have  liecu  shown,  the  scoik*  of  a district  courts  equitable  powers 
to  remedy  past  wrongs  is  broad,  for  breadth  and  flexibility  arc  inherent 
in  equitable  remedies. 

The  essence  of  equity  jurisdiction  lias  been  the  power  of  the 
chancellor  to  do  equity  and  to  mould  each  degree  to  the  neces- 
sities of  the  particular  case.  Flexibility  rather  than  rigidity 
has  distinguished  it.  The  qualities  of  mercy  and  practicality 
have  made  equity  the  instrument  for  nice  adjustment  and 
reconciliation  between  the  public  interest  and  private  needs  as 
well  as  between  competing  private  claims.”  Hccht  Co.  v. 
Bowie*.  3*21  U.S.  329-330  (1944),  cited  in  Brown  //,  supra, 
at  300. 

This  allocation  of  responsibility  once  made,  (lie  Court  attempted 
fioin  time  to  time  to  provide  some  guidelines  for  the  exercise  of  the 
district  judge's  discretion  and  for  the  reviewing  function  of  the  courts 
of  :ip|>enls.  However,  a school  desegregation  case  docs  not  differ  funda- 
mentally from  other  eases  involving  the  framing  of  equitable  rem- 
edies to  repair  the  denial  of  a constitutional  right.  The  task  is  to  cor- 
rect, by  a balancing  of  the  individual  and  collective  interests,  the  con- 
dition that  offends  the  Constitution. 

In  seeking  to  define  even  in  broad  and  general  terms  how  far  this 
remedial  power  extends  it  is  important  to  remember  that  judicial  | low- 
ers may  be  exercised  only  on  the  basis  of  a constitutional  violation. 
Remedial  judicial  authority  docs  not  put  judges  automatically  in  the 
shoes  of  school  authorities  whose  powers  arc  plenary.  Judicial  author- 
ity enters  only  when  local  authority  defaults. 

School  authorities  are  traditionally  charged  with  broad  power  to 
formulate  and  implement  educational* policy  and  might  well  conclude, 
for  example,  that  in  order  to  prepare  students  to  live  in  a pluralistic 
society  each  school  should  have  a prescrilicd  ratio  of  Negro  to  white 
students  reflecting  the  proportion  for  the  district  os  a whole.  To  do 
this  as  an  educational  polity  is  within  the  broad  discretionary  powers 
of  school  authorities;  absent,  a finding  of  a constitutional  violation, 
howevrr,  that  would  not  be  within  the  authority  of  a Federal  court. 
As  with  any  equity  case,  the  nature  of  the  violation  determines  the 
scope  of  the  remedy.  Tn  default  bv  the  school  authorities  of  their  obli- 
gation to  proffer  acceptable  remedies,  a district  court  has  broad  |>ower 
to  fashion  a remedy  that  will  assure  a unitary  school  system. 

The  school  authorities  argue  that  the  equity  powers  of  ^Federal  dis- 
trict. courts  have  been  limited  by  title  IV  of  tbc  Civil  Rights  Act  of 
1964, 42  TT^.C.,  section  2000c.  The  language  and  the  history  of  title  IV 
shows  that  it  was  not  enacted  to  limit  hut  to  define  the  role  of  the 
Federal  Government,  in  the  implementation  of  the  Brown  1 decision. 
It  authorizes  the  Commissioner  of  Education  to  provide  technical 
assistance  to  local  boards  in  the  preparation  of  desegregation  plans,  to 
arrange  “training  institutes”  for  school  personnel  involved  in  deseg- 
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rogation  effort.^  and  to  make  grants  directly  to  schools  to  ease  the 
transition  to  unitary  systcnis.lt  also  authorizes  the  Attorney  General) 
in  specified  circumstances,  to  initiate  Federal  desegregation  suits.  Sec- 
tion 2000c(b)  defines  “desegregation”  as  it  is  used  in  title  IV: 

“Desegregation”  means  the  assignment  of  students  to  public 
schools  and  within  such  schools  without  regard  to  their  race, 
color,  religion,  or  national  origin,  hut  “desegregation”  shall 
not  mean  flic  assignment  of  students  to  public  schools  in  order 
to  overcome  racial  imbalance. 

Section  2000c-C, authorizing  the  Attorney  (icncrnl  to  institute  Federal 
suits,  contains  the  following  proviso : 

. . . nothing  herein  shall  empower  any  official  or  court 
of  the  United  States  to  issue  any  order  seeking  to  achieve  a 
racial  balance  in  any  school  by  requiring  the  transportation 
of  pupils  or  students  from  one  school  to  another  or  one  school 
district  to  nnother  in  order  to  achieve  such  racial  balance,  or 
otherwise  enlarge  the  existing  ixrwer  of  the  court  to  insure 
compliance  with  constitutional  standards. 

On  their  face,  the  sections  quoted  purport  only  to  insure  that  the 
provisions  of  title  TV  of  the  Civil  Rights  Act  of  10(H  will  not  lx?  rend 
as  granting  new  |>owors.  The  proviso  in  section  2ft00c-fi  in  terms  de- 
signed to  foreclose  any  interpretation  of  the  act  as  expanding  the  exist- 
ing powers  of  Federal  courts  to  enforce  the  equal  protection  clause. 
There  is  no  suggestion  of  an  intention  to  restrict  those  powers  or  with- 
draw from  courts  their  historic  equitable  remedial  powers.  The  legis- 
lative history  of  title  IV  indicates  that  Congress  was  concerned  that 
the  act  might  lie  rend  ns  creating  a right  of  action  under  the  14th 
amendment  in  the  situation  of  so-called  de  facto  segregation,  where 
racial  imbalance  exists  in  the  schools  but  with  no  showing  that  this 
was  brought,  about  by  discriminntonr  action  of  State  authorities.  In 
short,  there  is  nothing  in  the  act  which  provides  us  material  assistance 
in  answering  the  question  of  remedy  for  Stntc-iniposed  segregation  in 
violation  of  fiivirn  /.  The  basis  of  our  decision  must  be  the  prohibition 
of  the '14th  amendment  that  no  State  shall  “deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws.”* 

IV 

We  turn  now  to  the  problem  of  defining  with  more  particularity 
the  responsibilities  of  school  authorities  in  desegregating  a State- 
enforced  dual  school  system  in  light  of  the  equal  protection  clause. 
Although  the  several  related  cases  lie  fora  us  are  primarily  concerned 
with  problemsof  student  assignment,  it  may  lie  helpful  to  liegin  with 
a brief  discussion  of  other  aspects  of  the  process. 

In  Green*  we  pointed  out  that  existing  policy  and  practice  with 
regard  to  faculty,  staff,  transportation,  extracurricular  activities,  and 
facilities  were  among  the  most  important  indicia  of  a segregated  sys- 
tcm.'391  tT.S.,  435.  Independent  of  student  assignment,  where  it  is 
possible  to  identify  a “white  school”  or  n “Negro  school”  simply  by 
reference  to  the  racial  composition  of  teachers  and  staff,  the  quality 
of  school  buildings  and  equipment,  or  the  organization  of  sports  activi  - 
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tics,  a prima  facie  case  of  violation  of  substantive  constitutional  rights 
under  the  equal  protection  clause  is  shown. 

When  a system  has  been  dual  in  these  respects,  the.  first  remedial 
responsibility  of  school  authorities  is  to  eliminate  invidious  racial  dis- 
tinctions. With  resjicct  to  such  matters  as  transportation,  supporting 
jicrsonnel,  and  extracurricular  activities,  no  more  than  this  may  be 
necessary.  Similar  corrective  action  must  bo  taken  wth  regard  to  the 
maintenance  of  buildings  and  the  distribution  of  equipment.  In  these 
areas,  normal  administrative  practice  should  produce  schools  of  like 
quality,  facilities,  and  staffs.  Something  more  must  bo  said,  however, 
ns  to  faculty  assignment  and  new  school  construction. 

In  the  companion  Davis  case,  the  Mobile  school  board  has  argued 
that  the  Constitution  requires  that  teachers  be  assigned  on  a “color 
blind5’  basis.  It  also  argues  that  the  Constitution  prohibits  district 
courts  from  using  their  equity  power  to  order  assignment  of  teachers 
to  achieve  a particular  degree  of  faculty  desegregation.  We  reject  that 
contention. 

In  United  States  v.  Montgomery  County  Board  of  Education , 395 
U.S.  225  (1909).  the  district  court  set  as  a goal  a plan  of  faculty 
assignment  in  each  school  with  a ratio  of  white  to  Negro  faculty  mem- 
bers substantially  the  same  throughout  the  system.  This  order  was 
predicated  on  the  district  court  finding  that : 

The  evidence  does  not  reflect  any  real  administrative  prob- 
lems involved  in  immediately  desegregating  the  substitute 
teachers,  the  student  teachers,  the  night  school  faculties,  and 
in  the  cvolvenicnt  of  a really  legally  adequate  program  for  the 
substantial  desegregation  of  the  faculties  of  ail  schools  in  the 
system  commencing  with  the  school  year  19G8-69.  Quoted  at 
3*95  U.S.,  at  232. 

The  district  court  in  Montgomery  then  proceeded  to  set  an  initial 
ratio  for  the  whole  system  of  at  least  two  Negro  teachers  out  of  each 
12  in  nnv  given  school.  The  court  of  appeals  modified  the  order  by 
eliminating  what  it  regarded  ns  “fixed  mathematical  ratios”  of  faculty 
and  sulistituted  an  initial  requirement  of  “substantially  or  approxi- 
mately" a 5-to-l  ratio.  With  respect  to  the  future,  the  court  of  appeals 
held  that  the  numerical  ratio  should  be  eliminated  and  that  compliance 
should  not  be  tested  solely  by  the  achievement  of  specified  proportions. 
Id.,  at  234.  , , 

We  reversed  the  court  of  appeals  and  restored  the  district  court’s  or- 
der in  its  enti retv,  holding  tlint  the  order  of  the  district  judge 

was  adopted  in  the  spirit  of  this  court’s  opinion  in  Orcen 
...  in  that  this  plan  “promises  realistically  to  work,  and 
promises  realistically  to  work  now.”  The  modifications  or 
dered  by  the  panel  of  the  court  of  appeals,  while  of  course  not 
intended  to  do  so,  would,  we  think,  take  from  the  order  some  of 
its  capacity  to  expedite,  by  means  of  specific  commands,  the 
day  when’a  completely  unified,  unitary,  nondiscriminatory 
scliool  system  becomes  a reality  instead  of  a hope.  . . . We 
also  believe  that  under  all  the  circumstances  of  tills  case  we 
follow  the  original  plan  outlined  in  Brown  //  . . . by  ac- 
cepting the  more  specific  and  expeditious  order  of  [district] 
.fudge  Johnson.  . . . 395  U.S.,  at  235-236  (emphasis  orig- 
inal). 
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The  principles  of  Montgomery  have  been  properly  followed  by  the 
district  court  and  the  court  of  appeals  in  this  case. 

The  construction  of  new  schools  and  the  closing  of  old  ones  is  one 
of  tho  most  important  functions  of  local  school  authorities  and  also  one 
of  tho  most  complex.  They  must  decide  questions  of  location  and 
capacity  in  light  of  population  growth,  finances,  land  values,  site  avail- 
ability, through  an  almost  endless  list  of  factors  to  be  considered. 
The  result  of  this  will  be  a decision  which,  when  corAbined  with  ono 
technique  or  another  of  student  assignment,  will  determine  the  racial 
composition  of  the  student  body  in  each  school  in  the  system.  Over 
the  long  run,  the  consequences  of  the  choices  will  be  far  reaching. 
People  gravitate  toward  school  facilities,  just  as  schools  are  located 
in  i*csponsc  to  the  needs  of  people.  The  location  of  schools  may  thus 
influence  the  patterns  of  residential  development  of  a metropolitan 
area  and  have  important  impact  on  composition  of  inner  city  neighbor- 
hoods. 

In  the  past,  choices  in  this  respect  have  been  used  ns  a potent  weapon 
for  creating  or  maintaining  a State-segregated  school  svstem.  In  addi- 
tion to  the  clnssic  pattern  of  building  schools  specifically  intended  for 
Negro  or  white  students,  school  authorities  have  sometimes,  since 
Brown  closed  schools  which  appeared  likely  to  become  racially  mixed 
through  changes  in  neighborhood  residential  patterns.  This  was  some- 
times accompanied  by  building  new  schools  in  the  areas  of  white  sub- 
urban expansion  farthest  from  Negro  population  centers  in  order  to 
maintain  the  separation  cf  the  races  with  a minimum  departure  from 
the  formal  principles  of  “neighborhood  zoning.”  Such  a policy  docs 
more  than  simply  influence  the  short-run  composition  of  the  student 
body  of  a new  school.  It  may  well  promote  segregated  residential  pat- 
terns which,  when  combined  with  “neighborhood  zoning,”  further 
lock  the  school  system  into  the  mold  of  separation  of  the  races.  Upon  a 
proper  showing  a district  court  may  consider  this  in  fashioning  a 
remedy. 

In  ascertaining  the  existence  of  legally  imposed  school  segregation, 
the  existence  of  a pattern  of  school  construction  and  abandonment 
js  thus  a factor  of  great  weight  In  devising  remedies  where  legally 
imposed  segregation  has  been  established,  it  is  the  responsibility  of 
local  authorities  and  district  courts  to  see  to  it  that  future  school 
construction  and  abandonment  is  not  used  and  does  not  serve  to  per- 
petuate or  reestablish  the  dual  system.  When  necessary,  district  courts 
should  retainjurisdiction  to  assure  that  these  responsibilities  are  car- 
ried out  See  United  States  v.  Board  of  Public  Instruction , 3D5  F.  2d  66 
(CAS  1068) ; Brewer  v.  School  Board , 397  F.  2d  37  (CA4  1968). 

V 

The  central  issue  in  this  case  is  that  of  student  assignment,  and 
there  are  essentially  four  problem  areas: 

1.  To  what  extort  racial  balance  or  racial  quotas  may  be 
used  as  an  implement  in  a remedial  order  to  correct  a previ- 
ously segregated  system; 

2.  Whether  every  all-Negro  and  all-white  school  must  be 
eliminated^  an  indispensable  part  of  a remedial  process  of 
desegregation; 
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3.  Wlint  arc  the  limits,  if  any,  on  the  rearrangement  of 
school  districts  and  attendance  zones,  as  a remedial  measure; 
and 

4.  Wliat  arc  the  limits,  if  any,  on  the  use  of  transportation 
facilities  to  correct  State-enforced  racial  school  segregation. 

Racial  Balances  on  Racial  Quotas 

The.  constant  theme  and  thrust  of  every  holding  from/froum  / to 
date  is  that  State-enforced  separation  of  races  in  public  schools  is 
discrimination  that,  violates  the  enual  protection  clause.  The  remedy 
commanded  was  to  dismantle  dual  school  systems. 

We  arc  concerned  in  those  cases  with  the  elimination  of  the  dis- 
crimination inherent  in  tlm  dual  school  systems,  not  with  myriad  fac- 
tois  of  human  existence  which  can  cause  discrimination  in  a multitude 
of  ways  on  racial,  religions,  or  ethnic  grounds.  The  target  of  the 
cases  from  Brown  / to  the  present  was  the  dual  school  system.  The 
elimination  of  racial  discrimination  in  public  schools  is  a large  task 
and  one  that  should  not  he  retarded  by  efforts  to  achieve  Broader 
pnrjxiscs  lying  beyond  the  jurisdiction  of  school  authorities.  One 
vehicle  cmi  carry  only  a limited  amount  of  baggage.  It  would  not 
serve  the  important  objective  of  Brown  / to  seek  to  use  school  desegre- 
gation cases  for  purposes  beyond  their  scope,  although  desegregation 
of  schools  ultimately  will  have  impact  on  other  forms  of  discrimina- 
tion. We  do  not- reach  in  this  case  the  question  whether  a showing  that 
school  segregation  is  a consequence  of  other  types  of  state  action, 
without  any  discriminatory  action  by  the  school  authorities,  is  a con- 
stitutional Violation  requiring  remedial  action  by  a school  desegrega- 
tion decree.  This  case  does  not  present  that  question  and  we  therefore 
do  not  decide  it. 

Our  objective  in  dealing  with  the  issues  presented  by  these  cases  is 
to  see  that  school  authorities  exclude  no  pupil  of  a racial  minority 
from  any  school,  dirctlv  or  indirectly,  on  account-  of  race;  it  does  not 
and  caniiot  embrace  all  the  problems  of  racial  prejudice,  even  when 
those  problems  contribute  to  disproportionate  racial  concentrations  in 
some  schools. 

Tn  this  case  it  is  urged  that  the  district  court  has  inqxised  a racial 
balance,  requirement  of  71-to-29  percent,  on  individual  schools.  The  fnct 
that  no  such  objective  was  actually  achieved — and  would  appear  to 
lx*  impossible — tends  to  blunt  that  claim,  yet  in  the  opinion  ana  order 
of  the  district  court-  of  December  1, 1969,  we  find  that  court  directing: 

. . . that  efforts  should  be  made  to  reach  a 7l-to-29  ratio  in 
the  various  schools  so  that  there  will  lie  no  basis  for  contend- 
ing that  one  school  is  racially  different  from  the  others  . . . , 
that  no  school  [should]  be  operated  with  an  all-black  or  pre- 
dominantly black  student  body,  [and]  that  pupils  of  all 
grades  [should]  be.  assigned  in  such  a way  that  as  nearly  as 
practicable  the  vnrious  schools  at  various  grade  levels  have 
about  the  same  proportion  of  black  and  white  students. 

The  district  judge  went  on  to  acknowledge  that  variation  “from  that 
norm  may  be  unavoidable.’’  This  contains  intimations  that  the  "norm” 
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is  a fixed  mathematical  racial  balance  reflecting  the  pupil  constituency 
of  the  system.  If  we  were  to  read  the  holding  of  the  district  court  to 
require,  as  a matter  of  substantive  constitutional  right,  any  particular 
degree  of  racial  balance  or  mixing,  that  approach  would  be  disap- 
proved and  we  would  be  obliged  to  reverse.  The  constitutional  com- 
mand to  desegregate  schools  does  not  mean  that  every  school  in  every 
community  must  always  reflect  the  racial  composition  of  the  school 
system  as  a whole. 

As  the  voluminous  record  in  this  case  shows,7  the  predicate  for  the 
district  court’s  use  of  the  71-  to  29-percent  ratio  was  twofold: 
First,  its  express  finding,  approved  by  the  court  of  appeals  and  not 
challenged  hem,  that  a dual  school  system  lmd  been  maintained  by  the 
school  authorities  at  least  until  1969 ; second,  its  finding,  also  approved 
by  the  court  of  appeals,  that  the  school  board  had  totally  defaulted  in 
its  acknowledged  duty  to  come  forward  with  an  acceptable  plan  of 
its  own,  notwithstanding  the  patient  efforts  of  the  district  judge  who, 
on  at  least  three  occasions,  urged  the  board  to  submit  plans.8  As  the 
statement  of  facts  shows,  these  findings  arc  abundantly  supported  by 
the  record.  It  was  because  of  this  total  failure  of  tli6  school  board  that 
the  district  court  was  obliged  to  turn  to  other  qualified  sources,  and 
Dr.  Finger  was  designated  to  assist  the  district  court  to  do  what  the 
board  should  have  done. 

We  see  therefore  that  the  use  made  of  mathematical  ratios  was  no 
more  than  a starting  point  in  the  process  of  shaping  a remedy,  rather 
than  an  inflexible  requirement  From  that  starting  point  the  district 
court  proceeded  to  frame  a decree  that  was  within  its  discretionary 
powers,  an  equitable  remedy  for  the  particular  circumstances.0  As  we 
said  in  Green , a school  authority ?s  remedial  plan  or  a district  court’s 
remedial  deci'ce  is  to  be  judged  by  its  effectiveness.  Awareness  of  the 
racial  composition  of  the  whole  school  system  is  likely  to  be  a useful 
starting  point  in  shaping  a remedy  to  correct  past  constitutional  vio- 


7 It  must  be  remembered  that  the  District  Court  entered  nearly  a score  of 
orders,  numerous  sets  of  findings  and  for  the  most  part  each  was  accompanied 
by  a memorandum  opinion.  Considering  the  pressure  under  which  the  court  was 
‘obliged  to  operate  we  would  not  expect  that  all  inconsistencies  and  apparent  in- 
consistencies could  be  avoided.  Our  review,  of  course,  is  on  the  orders  of  Febru- 
ary 5. 1!)70,  ns  a mended,  and  August  7, 1070. 

* The  final  board  plan  left  10  schools  80%  to  100%  Negro  and  ye,  i.ategoricnlly 
rejected  the  techniques  of  pairing  and  clustering  as  part  of  the  desegregation 
effort.  Ah  discussed  below,  the  Charlotte  hoard  was  under  an  obligation  to  exer- 
cise every  reasonable  effort  to  remedy  the  violation,  once  it  was  identified,  and 
the  suggested  techniques  are  permissible  remedial  devices.  Additionally,,  as  noted 
by  the  District  Court  and  Court  of  Appeals,  the  hoard  plan  refused  to  assign 
white  students  to  any  school  unless  the  student  imputation  of  tlmt  school  was  at 
least  60%  white.  This  was  an  arbitrary  limitation  negating  reasonable  remedial 
steixs. 

p In  his  August  3, 1070.  meiiiommhuii  holding  that  the  District  Court/ plan  was 
“reasonable”  under  the  standard  laid  down  by  the  Fourth  Circuit  on  appeal,  the 
District  Court  explained  the  approach  taken  as  follows : 

“This  court  has  not  ruled,  and  does  not  rule  that,  ‘racial  balance* *  is  required 
under  the  Constitution:  nor  that,  all  black  schools  in  all  cities  are  unlawful; 
nor  that  all  school  boards  must  bus  children  or  violate  the  Constitution ; nor  that 
the  particular  order  entered  in  thin  case  would  he  correct  in  other  circumstances 
7Wt  before  this  court  " (Emphasis  in  original.) 
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lations.  In  sum,  the  very  limited  use  made  of  mathematical  ratios  was 
within  the  equitable  remedial  discretion  of  the  district  court. 

One-Race  Schools 

The  record  in  this  case  reveals  the  familiar  phenomenon  that  in 
metropolitan  areas  minority  groups  are  often  found  concentrated  in 
one  part  of  the  city.  In  some  circumstances  certain  schools  may  remain 
all  or  largely  of  one  race  until  new  schools  can  be  provided  or  neigh- 
borhood patterns  change.  Schools  all  or  predominantly  of  one  race  in  a 
district  of  mixed  population  will  require  close  scrutiny  to  determine 
that  school  assignments  are  not  part  of  State-enforced  segregation. 

In  light  of  the  above,  it  should  be  clear  that  the  existence  of  some 
small  number  of  one-race,  or  virtually  one-race,  Schools  within  a dis- 
trict is  not  in  and  of  itself  the  mark  of  a system  which  still  practices 
segregation  by  law.  The  district  judge  or  school  authorities  should 
make  every  effort  to  achieve  the  greatest  possible  degree  of  actual 
desegregation  and  will  thus  necessarily  lie  concerned  with  the  elimina- 
tion of  one-race  schools.  No  per  se  rule  can  adequately  embrace  all  the 
difficulties  of  reconciling  the  competing  interests  involved ; but  in  a sys- 
tem with  a history  of  segregation  the  need  for  remedial  criteria  of  suffi- 
cient specificity  to  assure  a school  authority’s  compliance  with  its 
constitutional  duty  warrants  a presumption  against  schools  that  are 
substantially  disproportionate  in  their  racial  composition.  Where  the 
school  authority’s  proposed  plan  for  conversion  from  a dual  to  a 
unitary  system  contemplates  the  continued  existence  of  some  schools 
that  are  all  or  predominately  of  one  race,  they  have  the  burden  of  show- 
ing that  such  school  assignments  are  genuinely  nondiscriininatory.  The 
court  should  scrutinize  such  schools,  and  the  burden  upon  the  school 
authorities  will  be  to  satisfy  the  court  that  their  racial  composition  is 
not  the  result  of  present  or  past  discriminatory  action  on  their  part. 

An  optional  majority -to-minority  transfer  provision  has  long  been 
recognized  as  a useful  part  of  every  desegregation  plan.  Provision  for 
optional  transfer  of  those  in  the  majority  racial  group  of  a particular 
school  to  other  schools  where  they  will  lie  in  the  minority  is  an  indis- 
pensable remedy  for  those  students  willing  to  transfer  to  othev  schools 
in  order  to  lessen  the  impact  on  them  of  the  State-imposed  stigma  of 
segregation.  In  order  to  be  effective,  such  a transfer  arrangement  must 
grant  the  transferring  student  free  transportation  and  space  must  be 
made  available  ini  the  school  to  which  he  desires  to  move.  Cf.  Ellis  v. 
Board,  of  Public  Instruction , 453  F.  2d  203, 20G  (CA5  1970) . The  conrt 
orders  in  this  and  the  companion  Davis  case  now  provide  such  an 
option. 

Remedial  Altering  op  Attendance  Zones 

The  maps  submitted  'in  these  cases  graphically  demonstrate  that  one 
of  the  principal  tools  employed  by  school  planners  and  by  courts  to 
break  up  the  dual  school  system  has  been  a frank — and  sometimes 
drastic — gerrymandering  of  school  districts  and  attendance  zones.  An 
additional  step  was  pairing,  “clustering,”  or  “grouping”  of  schools 
with  attendance  assignments  made  deliberately  to  accomplish  the 
transfer  of  Negro  students  out  of  formerly  segregated  Negro  schools 
and  transfer  of  white  students  to  formerly  all-Negro  schools.  More 
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often  than  not,  these  zones  are  neither  compact 10  nor  contiguous ; in- 
deed they  may  be  on  opposite  ends  of  the  city.  As  an  interim  corrective 
measure,  this  cannot  be  said  to  be  beyond  the  broad  remedial  powers  of 
a court. 

Absent  a constitutional  violation  there  would  be  no  basis  for  judi- 
cially ordering  assignment  of  students  on  a racial  basis.  All  things  be- 
ing equal,  with  no  history  of  discrimination,  it  might  well  be  desirable 
to  assign  pupils  to  schools  nearest  their  homes.  But  all  things  are  not 
equal  in  a system  that  has  been  deliberately  constructed  and  main- 
tained to  enforce  racial  segregation.  The  remedy  for  such  segregation 
may  be  administratively  awkward,  inconvenient,  and  even  bizarre  in 
some  situations  and  may  impose  burdens  on  some ; but  all  awkwardness 
and  inconvenience  cannot  be  avoided  in  the  interim  period  when  re- 
medial adjustments  are  being  made  to  eliminate  the  dual  school 
systems. 

No  fixed  or  even  substantially  fixed  guidelines  can  be  established  as 
to  how  far  a court  can  go,  but  it  must  be  recognized  that  there  are  lim- 
its. The  objective  is  to  dismantle  the  dual  school  system.  “Racially 
neutral”  assignment  plans  proposed  by  school  authorities  to  a district 
court  may  be  inadequate ; such  plans  may  fail  to  counteract  the  contin- 
uing effects  of  past  school  segregation  resulting  from  discriminatory 
location  of  school  sites  or  distortion  of  school  size  in  order  to  achieve 
or  maintain  an  artificial  racial  separation.  When  school  authorities 
present  a district  court  with  a “loaded  game  board,”  affirmative  action 
m the  form  of  remedial  altering  of  attendance  zones  is  proper,  to 
achieve  truly  nondiscriminatory  assignments.  In  short,  on  assignment 
plan  is  not  acceptable  simply  because  it  appears  to  be  neutral. 

In  this  area,  we  must  of  necessity  rely  to  a large  extent,  as  this  Court 
has  for  more  than  16  years,  on  the  informed  judgment  of  the  district 
courts  in  the  first  instance  and  on  courts  of  appeals. 

We  hold  that  the  pairing  and  grouping  of  noncontiguous  school 
zones  is  a permissible  tool  and  such  action  is  to  be  considered  in  light 
of  the  objectives  sought.  Judicial  steps  in  shaping  such  zones  going 
beyond  combinations  of  contiguous  areas  should  be  examined  in  light 
of  what  is  said  in  subdivisions  (1),  (2),  and  (3)  of  this  opinion  con- 
cerning the  objectives  to  be  sought.  Maps  do  not  tell  the  whole  stoiy 
since  noncontiguous  school  zones  may  be  more  accessible  to  each  other 
in  terms  of  the  critical  travel  time,  because  of  traffic  patterns  and  good 
highways,  than  schools  geographically  closer  together.  Conditions  in 
different  localities  will  vary  so  widely  that  no  rigid  rules  can  be  laid 
down  to  govern  all  situations. 


"The  relance  of  school  authorities  on  the  reference  to  the  “revision  of ...  . at- 
tendance areas  into  compact  units,”  Brown  II,  at  300,  is  misplaced,  The  enumera- 
tion in  that  opinion  of  considerations  to  be  taken  into  account  by  district  courts 
was  patently  intended  to  be  suggestive  rather  than  exhaustive  The  decision  in 
Brown  II  to  remand  the  cases  decided  in  Brown  I to  local  courts  for  the  framing 
of  specific  decrees  was  premised  on  a recognition  that  this  Court  could  not  at  that 
time  foresee  the  particular  means  which  would  be  required  to  Implement  the  con- 
stitutional principles  announced.  We  said  in  Green,  supra,  at  430 : 

“The  obligation  of  the  district  courts,  ns  it  always  has  been,  is  to  assess  the  effec- 
tiveness of  a proposed  plan  in  achieving  desegregation.  There  is  no  universal 
answer  to  complex  problems  of  desegregation ; there  Is  obviously  no  one  plan  that 
will  do  the  job  in  every  case.  The  matter  must  be  assessed  in  light  of  the  circum- 
stances present  and  the  options  available  in  each  instance.” 


TKA  N Sl’ORTATION  OF  STUDENTS 

Tlic  scope  of  permissible  transportation  of  students  as  an  implement 
of  a remedial  decree  has  never  been  defined  by  this  Court  and  by  the 
very  nature  of  the  problem  it  cannot  be  defined  with  precision.  No 
rigid  guidelines  as  to  student  transportation  can  be  given  for  applica- 
tion to  the  infinite  variety  of  problems  presented  in  thousands  or  situa- 
tions. Bus  transportation  has  been  an  integral  part  of  the  public  edu- 
cation system  for  years,  and  was  perhaps  the  single  most  important 
factor  in  the  transition  from  the  one-room  sclioolhouse  to  the  consoli- 
dated school.  Eighteen  million  of  the  Nation’s  public  school  children, 
approximately  39  percent,  were  transported  to  their  schools  by  bus  in 
1969-70  in  all  parts  of  the  country. 

The  importance  of  bus  transportation  as  a normal  and  accepted  tool 
of  educational  policy  is  readily  discernible  in  this  and  the  companion 
case.1'  The  Charlotte  school  authorities  did  not  purport  to  assign  stu- 
dents on  the  basis  of  geographically  drawn  zones  until  1965  and  then 
they  allowed  almost  unlimited  transfer  privileges.  The  district  court’s 
conclusion  that  assignment  of  children  to  the  school  nearest  their  home 
serving  their  grade  would  not  produce  an  effective  dismantling  of  the 
dual  system  is  supported  by  the  record. 

Thus  the  remedial  techniques  used  in  the  district  court’s  older  were 
within  that  court’s  power  to  provide  equitable  relief;  implementation 
of  the  decree  is  well  within  the  capacity  of  the  school  authority. 

The  decree  provided  that  the  buses  used  to  implement  the  plan  would 
operate  on  direct  routes.  Students  would  be.  picked  up  at  schools  near 
their  homes  and  transported  to  the  schools  they  were  to  attend.  The 
trips  for  elementary  school  pupils  average  about  7 miles  and  the 
district  court  found*  that  they  would  take  “hot  over  35  minutes  at  the 
most.” 12  This  system  compares  favorably  with  the  transportation  plan 
previously  operated  in  Charlotte  under  which  each  day  23,600  students 
on  all  grade  levels  were  transported  an  average  of  15  miles  one  way  for 
an  average  trip  requiring  over  an  hour.  In  these  circumstances,  we  find 
no  basis  for  holding  that  the  local  school  authorities  may  not  be  re- 
quired to  employ  bus  transportation  as  one  tool  of  school  desegrega- 
tion. Desegregation  plans  cannot  be  limited  to  the  walk-in  school. 

An  objection  to  transportation  of  students  may  have  validity  when 
the  time  or  distance  of  travel  is  so  great  as  to  risk  either  the  health  of 
the  children  or  significantly  impinge  on  the  educational  process.  Dis- 
trict courts  must  weigh  the  soundness  of  any  transportation  plan  in 
light  of  what  is  said  in  subdivisions  (1),  (2),  and  (3)  above.  It 
hardly  needs  stating  that  the  limits  on  time  of  travel  will  vary  with 


u During  1007-68,  for  example,  the  Mobile  board  used  207  buses  to  transport 
22,004  students  dally  for  an  average  round  trip  of  31  miles.  During  1060-07, 
7,116  students  In  the  metropolitan  area  were  bussed  dally.  In  Charlotte-Mecklen- 
burg,  the  system  ns  a whole,  without  regard  to  desegregation  plans,  planned  to 
bus  approximately  23,000  students  this  year,  for  an  average  daily  round  trip  of 
15  miles.  More  elementary  school  children  than  high  school  children  were  to  be 
bussed,  and  4-  and  5-year-olds  travel  the  longest  routes  in  the  system. 

“ The  District  Court  found  that  the  school  system  would  have  to  employ  138 
more  buses  than  It  had  previously  operated.  But  105  of  those  buses  were  already 
available  and  the  others  could  easily  be  obtained.  Additionally,  it  should  be  noted 
that  North  Carolina  requires  provision  of  transportation  for  all  students  who  are 
assigned  to  schools  more  than  one  and  one-half  miles  from  their  homes.  N.C.  Stat. 
sec.  116-186(b). 
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many  f actors,  but  probably  with  none  more  than  the  age  of  the  students. 
The  reconciliation  of  competing  values  in  a desegregation  case  is,  of 
course,  a difficult  task  with  many  sensitive  facets  but  fundamentally 
no  more  so  than  remedial  measures  courts  of  equity  have  traditionally 
employed. 


The  court  of  appeals,  searching  for  a term  to  define  the  eauitable 
remedial  power  of  the  district  courts,  used  the  term  “reasonableness.” 
In  Green , supra,  this  court  used  the  term  “feasible”  and  by  implication, 
“workable,”  “effective,”  and  “realistic”  in  the  mandate  to  develop  “a 
plan  that  promises  realistically  to  work,  and  ...  to  work  noio .” 
On  the  facts  of  this  case,  we  are  unable  to  conclude  that  the  order  of 
the  district  court  is  not  reasonable,  feasible  and  workable.  However,  in 
seeking  to  define  the  scope  of  remedial  power  or  the  limits  on  remedial 
power  of  courts  in  an  area  as  sensitive  as  we  deal  with  here,  words  are 
poor  instruments  to  convey  the  sense  of  basic  fairness  inherent  in 
equity.  Substance,  not  semantics,  must  govern,  and  we  have  sought  to 
suggest  the  nature  of  limitations  without  frustrating  the  appropriate 
scope  of  equity. 

At  some  point,  these  school  authorities  and  others  like  them  should 
have  achieved  full  compliance  with  this  court’s  decision  in  Brown  I . 
The  systems  will  then  be  “unitary”  in  the  sense  required  by  our  de- 
cisions in  Green  and  Alexander. 

It  does  not  follow  that  the  communities  served  by  such  systems  will 
remain  deniogvaphically  stable,  for  in  a growing,  mobile  society, 
few  will  do  so.  Neither  school  authorities  nor  district  courts  are  con- 
stitutionally required  to  make  year-by-year  adjustments  of  the  racial 
composition  of  student  bodies  once  the  affirmative  duty  to  desegre- 
gate has  been  accomplished  and  racial  discrimination  through  official 
action  is  eliminated  from  the  system.  This  does  not  mean  that  Federal 
courts  are  without  power  to  deal  with  future  problems;  but  in  the 
absence  of  a showing  that  either  the  school  authorities  or  some  other 
agency  of  the  State  has  deliberately  attempted  to  fix  or  alter  demo- 
graphic patterns  to  affect  the  racial  composition  of  the  schools,  fur- 
ther intervention  by  a district  court  should  not  be  necessary. 

For  the  reasons  herein  set  forth,  the  judgment  of  the  court  of  appeals 
is  affirmed  as  to  those  parts  in  which  it  affirmed  the  judgment  of  the 
district  court.  The  order  of  the  district  court  dated  August  7,  1970, 
is  also  affirmed. 


It  is  so  ordered. 


Part  II 

SCHOOL  DESEGREGATION  CASES 
WITH  METROPOLITAN  IMPLICATIONS 


BRADLEY  v.  MDLLIKEN 
Civ.  Action  35257  (E.D.  Mich.  1971) 


RULING  ON  ISSUE  OF  SEGREGATION 

This  action  was  commenced  August  IS,  1970,  by  plaintiffs,  the 
Detroit  branch  of  the  National  Association  for  the  Advancement  of 
Colored  People*  and  individual  parents  and  students,  on  behalf  of  a 
class  later  defined  by  order  of  the  court  dated  February  16, 1971,  to 
include  “all  school  children  of  the  city  of  Detroit  and  all  Detroit 
resident  parents  who  have  children  of  school  age.”  Defendants  are 
the  board  of  education  of  the  city  of  Detroit,  its  members,  and  its 
former  superintendent  of  schools,  Dr.  Norman  A.  Dracliler,  the  Gov- 
ernor, attorney  general,  State  board  of  education  and  State  super- 
intendent of  public  instruction  of  the  State  of  Michigan.  In  their  com- 
plaint, plaintiffs  attacked  a statute  of  the  State  of  Michigan  known 
as  act  48  of  the  1970  legislature  on  the  ground  that  it  put  the  State  of 
Michigan  in  the  position  of  unconstitutionally  interfering  with  the 
execution  and  operation  of  a voluntary  plan  of  partial  high  school  de- 
segregation (known  as  the  Apr.  7, 1970  plan)  which  had  been  adopted 
by  the  Detroit  board  of  education  to  be  effective  beginning  with  the  fall 
1970  semester.  Plaintiffs  also  alleged  that  the  Detroit  public  school 
system  was  and  is  segregated  on  the  basis  of  race  as  a result  of  the  offi- 
cial policies  and  actions  of  the  defendants  and  their  predecessors  in 
office. 

Additional  parties  have  intervened  in  the  litigation  since  it  was  com- 
menced. The  Detroit  Federation  of  Teachers  (DFT)  which  represents 
a majority  of  Detroit  public  school  teachers  in  collective  bargaining 
negotiations  with  the  defendant  board  of  education,  has  intervened 
as  a defendant,  and  a group  of  parents  has  intervened  as  defendants. 

Initially  the  matter  was  tried  on  plaintiff’s  motion  for  preliminary 
injunction  to  restrain  the  enforcement  of  act  48  so  as  to  permit  the 
April  7 plan  to  be  implemented.  On  that  issue,  this  court  ruled  that 
plaintiffs  were  not  entitled  to  a preliminary  injunction  since  there  had 
been  no  proof  that  Detroit  has  a segregated  school  system.  The  court 
of  appeals  found  that  the  “implementation  of  the  April  7 plan  was 
thwarted  by  State  action  in  the  form  of  the  act  of  the  Legislature  of 

♦The  standing  of  the  NAACP  as  a proper  party  plaintiff  was  not  contested  by 
the  original  defendants  and  the  court  expresses  no  opinion  on  the  matter. 
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Michigan,”  (433  F.  2cl  8D7,  902),  and  that  such  action  could  not  be 
interposed  to  delay,  obstruct,  or  nullify  steps  lawfully  taken  for  the 
purpose  of  protecting  rights  guaranteed  by  the  14th  amendment. 
The  plaintiffs  then  sought  to  have  this  court  direct  the  defendant 
Detroit  board  to  implement  die  April  7 plan  by  the  start  of  the  second 
semester  (February  1971)  in  order  to  remedy  the  deprivation  of  con- 
stitutional rights  wrought  by  the  unconstitutional  statute.  In  response 
to  an  order  of  the  court,  defendant  board  suggested  two  other  plans, 
along  with  the  April  7 plan,  and  noted  priorities,  with  top  priority 
assigned  to  the  so-called  magnet  plan.  The  court  acceded  to  the  wishes 
of  the  board  and  approved  the  magnet  plan.  Again,  plaintiffs  appealed 
but  the  appellate  court  refused  to  pass  on  the  merits  of  the  plan. 
Instead,  the  case  was  remanded  with  instructions  to  proceed  irnmedi- 

i i • i ii  . r oKniri 


concluded  on  July  22,  1971,  consuming  41  trial  days,  interspersed  by 
several  brief  recesses  necessitated  by  other  demands  upon  the  time 
of  court  and  counsel.  Plaintiffs  introduced  substantial  evidence  in 
support  of  their  contentions,  including  expert  and  factual  testimony, 
demonstrative  exhibits,  and  school  board  documents.  At  the  close  of 
plaintiffs’  case,  in  chief,  the  court  ruled  that  they  had  presented  a 
prima  facie  case  of  State-imposed  segregation  in  the  Detroit  public 
schools : accordingly,  the  court  enjoined — with  certain  exceptions — all 
further  school  construction  in  Detroit  pending  the  outcome  of  the 
litigation. 

The  State  defendants  urged  motions  to  dismiss  as  to  them.  These 
were  denied  by  the  court. 

At  the  close  of  proofs  intervening  parent  defendants — Denise  Mag- 
dowski  et  al. — filed  a motion  to  join,  as  parties,  85  contiguous  “sub- 
urban” school  districts— all  within  the  so-called  larger  Detroit  metro- 
politan area.  This  motion  was  taken  under  advisement  pending  the 
determination  of  the  issue  of  segregation. 

It  should  be  noted  that,  in  accordance  with  earlier  rulings  of  the 
court,  proofs  submitted  at  previous  hearings  in  the  cause,  were  to  be 
and  are  considered  as  part  of  the  proofs  of  the  hearings  on  the  merits. 

In  considering  the  present  racial  complexion  of  the  city  of  De- 
troit and  its  public  school  system  we  must  first  look  to  the  past  and 
view  in  perspective  what  has  happened  in  the  last  half  century.  In 
1920,  Detroit  was  a predominantly  white  city— 91  percent — and  its 
population  younger  than  in  more  recent  times.  By  the  year  1960, 
die  largest  segment  of  the  city’s  white  population  was  m the  age 
range  of  35  to  50  years,  while  its  black  population  was  younger  and 
of  childbearing  age.  The  population  of  0-15  years  of  age  consti- 
tuted 30  percent  of  the  total  population  of  which  60  percent  were 
white  and  40  percent  were  black.  In  1970,  the  white  population 
was  principally  aging— 45  years — while  the  black  population  was 
younger  and  of  childbearing  age.  Childbearing^  blacks  equaled  or 
exceeded  the  total  white  population.  As  older  white  families  without 
children  of  school  age  leave  the  city  they  are  replaced  by  younger 
black  families  with  school-age  children,  resulting  in  a doubling  of 
enrollment  in  the  local  neighborhood  school  and  a complete^  change 
in  student  population  from  white  to  black.  As  black  inner  city  resi- 
dents move  out  of  the  core  city  they  “leapfrog”  the  residential  areas 
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nearest  their  fonner  homes  and  move  to  areas  recently  occupied  by 

whites.  # .... 

The  population  of  the  city  of  Detroit  reached  its  highest  point  in 
1950,  and  has  been  declining  by  approximately  169,500  per  decade 
since  then.  In  1950,  the  city  population  constituted  61  percent  of  the 
total  population  of  the  standard  metropolitan  area  and  in  1970,  it 
was  but  36  percent  of  the  metropolitan  area  population.  The  sub- 
urban population  has  increased  by  1,978,000  since  1940.  There  has  been 
a steady  outmigration  of  the  Detroit  population  since  1940.  Detroit 
today  is  principally  a conglomerate.  of  poor  black  and  white  plus  the 
aged.  Of  the  aged,  80  percent  arc  white. 

If  the  population  trends  evidenced  in  the  Federal  decennial  census 
for  the  years  1940  through  1970  continue,  the  total  black  population 
ill  the  city  of  Detroit  in  1980  will  be  approximately  840,000,  or  53  per- 
cent of  the  total.  The  total  population  of  the  city  in  1970  is  1,511,000 
and,  if  past  trends  continue,  will  be  1,338,000  in  1980.  In  school  year 
1960-61,  there  were  285,512  students  in  the  Detroit  public  schools  of 
which  130,765  were  black.  In  school  year  1966-67,  there  were  297,035 
students,  of  which  168,299  were  black.  In  school  year  1970-71,  there 
were  289,743  students  of  which  184,194  were  black.  The  percentage  of 
black  students  in  the  Detroit  public  schools  in  1975-76  will  be  72.0 
percent,  in  1980-81  will  be  80.7  percent,  and  in  1992  it  will  be  virtually 
100  percent  if  the  present  trends  continue.  In  1960,  the  nonwhite  popu- 
lation, ages  0 years  to  19  years,  was  as  follows : , 


Percent 

0-4  years 42 

5-0  years 36 

In  1970,  the  nonwhite  population,  ages  0 years  to  19  yeais,  was  as 
follows 


10-14  years. 
15-19  years. 


Percent 

28 

48 


0-4  years. 
5-0  years. 


Percent 

48 

50 


10-14  years- 
15-30  years. 


Percent 

50 

40 


The  Black  population  as  a percentage  of  the  total  population  in  the 
city  of  Det  roit  was : 


1940. 

1950. 

1960. 


e. 

f. 

g. 

h.  1070 43.9 


Percent 
. 9.2 

. 16.2 
. 28.  0 


Percent 

a.  1000 1.  4 

b.  1010 1. 2 

c.  1020 4. 1 

d.  1030 7.  7 

The  black  population  as  a percentage  of  total  student  population  of 
the  Detroit  public  schools  was  as  follows : 

Percent 


a.  1961. 

b.  1963. 

c.  1964. 

d.  1985. 

e.  1966. 


45.8 
51.3 
53.0 

54.8 
56.7 


1967. 

1908. 

1969. 

1970. 


58.2 

59.4 

61.5 
63.8 


For  the  years  indicated,  the  housing  characteristics  in  the  city  of 
Detroit  were  as  follows : 

a.  1960— Total  supply  of  housing  units  was  553,000. 

b.  1970 — Total  supply  of  housing  units  was  530,770. 

The  percentage  decline  in  the  white  students  in  the  Detroit  public 
schools  during  the  period  1961-79  (53.6  percent  in  1960;  34.8  percent 
in  1970)  has  been  greater  than  the  percentage  decline  in  the  white 
population  in  the  city  of  Detroit  during  the  same  period  (70.8  percent 
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in  1960 ; 55.21  percent  in  1970) , and  cor  relatively,  the  percentage  in- 
crease in  black  students  in  the  Detroit  public  schools  during  the  9-year 
period  1961-70  (45.8  percent  in  1961 ; 63.8  percent  in  1970)  has  been 
greater  than  the  percentage  increase  in  the  black  population  of  the 
city  of  Detroit  during  the  10-year  period  1960-70  (28.9  percent  in 
1960;  43.9  percent  in  1970).  In  1961  there  were  eight  schools  in  the 
system  without  white  pupils  and  73  schools  with  no  Negro  pupils.  In 
1970  there  were  30  scliools  with  no  white  pupils  and  11  schools  with 
no  Negro  pupils,  an  increase  in  the  number  of  schools  without  white 
pupils  of  22  and  a decrease  in  the  number  of  schools  without  Negro 
pupils  of  62  in  this  10-year  period.  Between  1968  and  1970,  Detroit 
experienced  the  largest  increase  in  percentage  of  black  students  in  the 
student  population  of  any  major  northern  school  district.  The  per- 
centage mcrease  in  Detroit  was  4.7  percent  as  contrasted  with — 


Percent 

New  York 2.0 

Los  Angeles 1. 6 

Chicago  1.9 

Philadelphia 1.  7 

Cleveland  1. 7 

Milwaukee  2. 6 

St.  Louis 2.  6 


Percent 

Columbus 1*  4- 

Indianapolis 2.0 

Denver 1*1 

Boston 3. 2 

San  Francisco !•  5 

Seattle  2. 4 


In  1960,  there  were  266  schools  in  the  Detroit  school  system.  In 
1970,  there  were  319  schools  in  the  Detroit  school  system. 

In  the  Western,  Northwestern,  Northern,  Murray,  Northeastern, 
Kettering,  King,  and  Southeastern  high  school  service  areas,  the  fol- 
lowing conditions  exist  at  a level  significantly  higher  than  the  city 


average : 


a.  Poverty  in  children ; 

b.  Family  income  below  poverty  level ; 

c.  Rate  of  homicides  per  population : 

d.  Number  of  households  headed  by  females ; 

e.  Infant  mortality  rate: 

f . Surviving  infants  with  neurological  defects ; 

g.  Tuberculosis  cases  per  1,000  population ; and 
High  pupil  turnover  in  schools. 


The  city  of  Detroit  is  a community  generally  divided  by  racial  lines. 
Residential  segregation  within  the  city  and  throughout  the  larger 
metropolitan  area  is  substantial,  pervasive  and  of  long-standing.  Black 
citizens  are  located  in  separate  and  distinct  iu*cas  within  the  city  and 
are  not  generally  to  be  found  in  the  suburbs.  While  the  racially  unre- 
stricted choice  of  black  persons  and  economic  factors  may  have  played 
some  part  in  the  development  of  this  pattern  of  residential  segregation, 
it  is,  in  the  main,  the  result  of  past  and  present  practices  and  customs 
of  racial  discrimination,  both  public  and  private,  which  have  and  do 
restrict  the  housing  opportunities  of  black  people.  On  the  record  there 

can  be  no  other  finding.  _ . , 0,  , 

Governmental  actions  and  inaction  at  all  levels,  Federal,  orate  and. 
local,  have  combined,  with  those  of  private  organizations,  such  as 
loaning  institutions  and  real  estate  associations  and  brokeiage  fiirns, 
to  establish  and  to  maintain  the  pattern  of  residential  segregation 
throughout  the  Detroit  metropolitan  area.  It  is  no  answer  to  say  that 
restricted  practices  grew  gradually  J as  the  black  population  in  the 
area  increased  between  1920  and  1970) , or  that  since  1948  racial  re- 
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strictions  on  the  ownership  of  real  property  have  been  removed.  The 
policies  pursued  by  both  government  and  private  persons  and  agencies 
have  a continuing  and  present  effect  upon  die  complexion  of  the  com- 
munity— as  we  laiow,  the  choice  of  a residence  is  a relatively  infre- 
quent affair.  For  many  years  FIIA  and  VA  openly  advised  and  advo- 
cated the  maintenance  of  “harmonious”  neighborhoods,  that  is,  racially 
and  economically  harmonious.  The  conditions  created  continue.  While 
it  would  be  unfair  to  charge  the  present  defendants  widi  what  other 
governmental  officers  or  agencies  have  done,  it  can  be  said  that  the 
actions  or  the  failure  to  act  by  the  responsible  school  authorities,  both 
city  and  State,  were  linked  to  that  of  these  other  governmental  units. 

When  we  speak  of  governmental  action  we  should  not  view  the  differ- 
ent agencies  as  a collection  of  unrelated  units.  Perhaps  the  most  that 
can  be  said  is  that  all  of  them,  including  the  school  authorities,  are,  in 
part,  responsible  for  the  segregated  condition  which  exists.  And  we 
note  that  just  as  there  is  an  interaction  between  residential  patterns, 
and  the  racial  composition  of  the  schools,  so  there  is  a corresponding 
effect  on  the  residential  pattern  by  the  racial  composition  of  the 

schools.  . 

Turning  now  to  the  specific  and  pertinent  (for  our  purposes)  history 
of  the  Detroit  school  system  so  far  as  it  involves  both  the  local  school 
authorities  and  the  State  school  authorities,  we  find  the  following : 

Dming  the  decade  beginning  in  1950  the  board  created  and  main- 
tained optional  attendance  zones  in  neighborhoods  undergoing  racial 
transition  and  between  high  school  attendance  areas  of  opposite  pre- 
dominant racial  compositions.  In  1959  there  were  eight  basic  optional 
attendance  areas  affecting  21  schools.  Optional  attendance  areas  pro- 
vided pupils  living  within  certain  elementary  areas  a choice  of  attend- 
ance at  one  of  two  high  schools.  In  addition  there  was  a,t  least  one 
optional  area  either  created  or  existing  in  1960  between  two  junior  high 
schools  of  opposite  predominant  racial  components.  All  of  the  high 
school  optional  areas,  except  two,  were  in  neighborhoods  undergoing 
racial  transition  (from  white  to  black)  during  the  1950’s.  The  two  ex- 
ceptions were : 

1.  The  option  between  Southwestern  (61.6  percent  black  in 
1960)  and  Western  (15.3  percent  black)  ; 

2.  The  option  between  Denby  (0.0  percent  black)  and  South- 
eastern (30.9  percent  black). 

With  the  exception  of  the  Denby-Southeastem  option  (just  noted)  all 
of  the  options  were  between  high  schools  of  opposite  predominant  ra- 
cial compositions.  The  Southwestern-Western  and  Denby-Southeast- 
em optional  areas  are  all  white  on  the  1950, 1960  and  1970  census  maps. 
Both  Southwestern  and  Southeastern,  however,  had  substantial  white 
pupil  populations,  and  the  option  allowed  whites  to  escape  integra- 
tion. The  natural,  probable,  forseeable  and  actual  effect  of  these  op- 
tional zones  was  to  allow  white  youngsters  to  escape  iclentifiably 
“black”  schools.  There  had  also  been  an  optional  zone  (eliminated  be- 
tween 1956  and  1959)  created  in  “an  attempt ...  to  separate  Jews  and 
Gentiles  within  the  system,”  the  effect  of  which  was  that  Jewish  young- 
sters went  to  Mumford  High  School  and  Gentile  youngsters  went  to 
Cooley.  Although  many  of  these  optional  areas  had  served  their  pur- 
pose by  1960  due  to  the  fact  that  most  of  the  areas  had  become  pre- 
dominantly black,  one  optional  area  (Scuthwestem-Westem  affecting 
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Wilson  Junior  High  graduates)  continued  until  the  present  school 
year  (and  will  continue  to  effect  11th  and  12th  grade  white  youngsters 
who  elected  to  escape  from  predominantly  black  Southwestern  to  pre- 
dominantly white  Western  High  School).  Mr.  Hcnnckson,  the  board  s 
general  fact  witness,  who  was  employed,  in  1959  to,  inter  aha,  eliminate 
optional  areas,  noted  in  1967  that:  “In  operation  Western  appears  to 
be  still  the  school  to  which  white  students  escape  from  predominantly 
Negro  surrounding  schools.”  The  effect  of  eliminating  this  optional 
area  (which  affected  only  10th  graders  for  the  1970-71  school  year) 
was  to  decrease  Southwestern  from  86.7  percent  black  in  1969  to  74.3 
percent  black  in  1970. 

The  board,  in  the  operation  of  its  transportation  to  relieve  over- 
crowding oolicy,  has  admittedly  bused  black  pupils  pastor  away  from 
closer  white  schools  with  available  space  to  black  schools.  This  prac- 
tice has  continued  in  several  instances  in  recent  years  despite  the 
board’s  avowed  policy,  adopted  in  1967,  to  utilize  transportation  to  in- 
crease integration.  , . j.  , ..  i i\ 

With  one  exception  (necessitated  by  the  burning  of  a white  school ) , 
defendant  board  has  never  bused  white  children  to  predominantly 
black  schools.  The  board  has  not  bused  white  pupils  to  black  schools 
despite  the  enormous  amount  of  space  available  in  inner-city  schools. 
There  were  2,961  vacant  seats  in  schools  90  percent  or  more  black. 

The  board  has  created  and  altered  attendance  zones,  maintained  and 
altered  grade  structures  and  created  and  altered  feeder  school  patterns 
in  a manner  which  has  had  the  natural,  probable  and  actual  effect  of 
continuing  black  and  white  pupils  in  racially  segregated  schools.  The 
board  admits  at  least  one  instance  where  it  purposefully  and  inten- 
tionally built  and  maintained  a school  and  its  attendance  zone  to  con- 
tain black  students.  Throughout  the  last  decade  (and  presently)  school 
attendance  zones  of  opposite  racial  compositions  have  been  separated 
by  north-south  boundary  lines,  despite  the  board’s  awareness  (since  at 
least  1962)  that  drawing  boundary  lines  in  an  east-west  direction  would 
result  in  significant  integration.  The  natural  and  actual  effect  of  these 
acts  and  failures  to  act  has  been  the  creation  and  perpetuation^  of 
school  segregation.  There  has  never  been  a feeder  pattern  or  zoning 
change  which  placed  a predominantly  white  residential  area  into  a 
predominantly  black  school  zone  or  feeder  pattern.  Every  school 
which  was  90* percent  or  more  black  in  1960,  and  which  is  still  in  use 
today,  remains  90  percent  or  more  black.  Whereas  65.8  percent  of 
Detroit’s  black  students  attended  90  percent  or  more  black  schools  m 
1960,  74.9  percent  of  the  black  students  attended  90  percent  or  more 
black  schools  during  the  1970-71  school  year. 

The  public  schools  operated  by  defendant  board  are  thus  segregated 
on  a racial  basis.  This  racial  segregation  is  in  part  the  result  of  the 
discriminatory  acts  and  omissions  of  defendant  board. 

In  1966,  the  defendant  State  board  of  education  and  Michigan  Civil 
Rights  Commission  issued  a joint  policy  statement  on  equality  of  edu- 
cational opportunity,  requiring  that : 

Local  school  boards  must  consider  the  factor  of  racial  bal- 
ance along  with  other  educational  considerations  in  making 
decisions  about  selection  of  new  school  sites,  expansion  of  pres- 
ent facilities  * * Each  of  these  situations  presents  an  op- 
portunity for  integration. 
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Defendant  State  board’s  School  Plant  Planning  Handbook  requires 
that : 

Care  in  site  location  must  be  taken  if  a serious  transporta- 
tion problem  exists  or  if  housing  patterns  in  an  area  would 
result  in  a school  largely  segregated  on  racial,  ethnic,  or 
socioeconomic  lines. 

The  defendant  city  board  has  paid  little  heed  to  these  statements  and 
guidelines.  The  State  defendants  have  similarly  failed  to  take  any 
action  to  effectuate  these  policies.  Exhibit  NN  reflects  construction 
(new  or  additional)  at  14  schools  which  opened  for  use  in  1970-71: 
of  these  14  schools,  11  opened  over  90  percent  black  and  one  opened 
less  than  10  percent  black.  School  construction  costing  $9,222,000  is 
opening  at  Northwestern  High  School  which  is  99.9  percent  black,  and 
new  construction  opens  at  Brooks  Junior  High,  which  is  1.5  percent 
black,  at  a cost  of  $2,500,000.  The  construction  at  Brooks  Junior  High 
plays  a dual  segregatory  role : not  only  is  the  construction  segregated, 
it  will  result  in  a feeder  pattern  change  which  will  remove  the  last 
majority  white  school  from  the  already  almost  all  black  Mackenzie 
High  School  attendance  area. 

Since  1959,  the  board  has  constructed  at  least  13  small  primary 
schools  with  capacities  of  from  300  to  400  pupils.  This  practice 
negates  opportunities  to  integrate,  “contains”  the  black  population 
ana  perpetuates  and  compounds  school  segregation. 

The  State  and  its  agencies,  in  addition  to  their  general  responsibil- 
ity for  and  supervision  of  public  education,  have  acted  directly  to  con- 
trol and  maintain  the  pattern  of  segregation  in  the  Detroit  schools. 
The  State  refused  until  this  session  of  the  legislature,  to  provide  au- 
thorization or  funds  for  the  transportation  of  pupils  within  Detroit 
regardless  of  their  poverty  or  distance  from  the  school  to  which  they 
were  assigned,  while  providing  in  many  neighboring,  mostly  white, 
suburban  districts  the  full  range  of  State-supported  transportation. 
This  and  other  financial  limitations,  such  as  those  on  bonding  and  the 
working  of  the  State  aid  formula  whereby  suburban  districts  were 
able  to  make  far  larger  per  pupil  expenditures  despite  less  tax  effort, 
have  created  and  perpetuated  systematic  educational  inequalities. 

The  State,  exercising  what  Michigan  courts  have  held  to  be  is 
“plenary  power”  which  includes  power  “to  use  a stautory  scheme,  to 
create,  alter,  reorganize,  or  even  dissolve  a school  district,  despite  any 
desire  of  the  school  district,  its  board,  or  the  inhabitants  thereof,”  acted 
to  reorganize  the  school  district  of  thecity  of  Detroit.  # # , 

The  State  acted  through  act  48  to  impede,  delay,  and  minimize  ra- 
cial integration  in  Detroit  schools.  The  first  sentence  of  section  12  of 
the  act  was  directly  related  to  the  April  7,  1970,  desegregation  plan. 
The  remainder  of  tne  section  sought  to  prescribe  for  each  school  in  the 
eight  districts  criterion  of  “free  choice”  (open  enrollment!  and  “neigh- 
borhood schools”  (“nearest  school  priority  acceptance”),  which  had 
as  their  purpose  and  effect  the  maintenance  of  segregation. 

In  view  of  our  findings  of  fact  already  noted  we  think  it  unneces- 
sary to  parse  in  detail  tne  activities  of  the  local  board  and  the  State 
authorities  in  the  area  of  school  construction  and  the  furnishing  of 
school  facilities.  It  is  our  conclusion  that  these  activities  were  in  keep- 
ing generally  with  the  discriminatory  practices  which  advanced  or  per- 
petuated racial  segregation  in  these  schools. 

t 

69 


4 


68 


It  would  be  unfair  for  us  not  to  recognize  the  many  fine  steps  the 
board  has  taken  to  advance  the  cause  of  quality  education  for  all  in 
terms  of  racial  integration  and  human  relations.  The  most  obvious 
of  these  is  in  the  field  of  faculty  integration. 

Plaintiffs  urge  the  court  to  consider  allegedly  discriminatory  prac- 
tices of  the  board  with  respect  to  the  hiring,  assignment,  and  transfer 
of  teachers  and  school  administrators  during  a period  reaching  back 
more  than  15  years.  The  short  answer  to  that  must  be  that  black  teach- 
ers and  school  administrative  personnel  were  not  readily  available  in 
that  period.  The  board  and  the  intervening  defendant  union  have 
followed  a most  advanced  and  exemplary  course  in  adopting  and  car- 
rying out  what  is  called  die  balanced  staff  concept— which  seeks  to 
balance  faculties  in  each  school  with  respect  to  race,  sex,  and  experi- 
ence, with  primary  emphasis  on  race.  More  particularly,  we  find: 

1.  With  the  exception  of  affirmative  policies  designed  to  achieve 
racial  balance  in  instructional  staff,  no  teacher  m the  Detroit 
Public  Schools  is  hired,  promoted,  or  assigned  to  any  school  by 
reason  of  his  race. 

2.  In  1956,  the  Detroit  Board  of  Education  adopted  the  rules 
and  regulations  of  the  Fair  Employment  Practices  Act  as  its 
hiring  and  promotion  policy  and  has  adhered  to  this  policy  to 
date. 

3.  The  board  has  actively  and  affirmatively  sought  out  and 
hired  minority  employees,  particularly  teachers  and  adminis- 
trators, during  the  past  decade. 

4.  Between  1960  and  1970,  the  Detroit  Board  of  Education 
has  increased  black  representation  among  its  teachers  from  23.3 
percent  to  42.1  percent,  and  •among  its  administrators  from  4.5 
percent  to  37.8  percent. 

5.  Detroit  has  a higher  proportion  of  black  administrators  than 
any  other  city  in  the  country. 

6.  Detroit  ranked  second  to  Cleveland  in  1968,  among  the  20 
largest  Northern  city  school  districts  in  the  percentage  of  blacks 
among  the  teaching  faculty  and  in  1970  surpassed  Cleveland  by 
several  percentage  points. 

7.  The  Detroit  Board  of  Education  currently  employs  black 
teachers  in  a greater  percentage  than  the  percentage  of  adult 
black  persons  in  the  city  of  Detroit. 

8.  Since  1967,  more  blacks  than  whites  have  been  placed  in 
high  administrative  posts  with  the  Detroit  Board  of  Education. 

9.  Hie  allegation  that  the  board  assigns  black  teachers  to  black 
schools  is  not  supported  by  the  record. 

10.  Teacher  transfers  are  not  granted  in  the  Detroit  Public 
Schools  unless  they  conform  with  the  balanced  staff  concept. 

11.  Between  1960  and  1970,  the  Detroit  Board  of  Education 
reduced  the  percentage  of  schools  without  black  faculty  from 
36.1  percent  to  1.2  percent,  and  of  the  four  schools  currently 
without  black  faculty,  three  are  specialized  trade  schools  where 
minority  faculty  cannot  easily  be  secured. 

12.  In  1968,  of  the  20  largest  Northern  city  school  districts, 
Detroit  ranked  fourth  in  the  percentage  of  schools  having  one  or 
more  black  teachers  and  third  in  the  percentage  of  schools  having 
three  or  more  black  teachers. 
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13.  In  1970,  the  board  held  open  240  positions  in  schools  with 
less  than  25  percent  black,  rejecting  white  applicants  for  these 
positions  until  qualified  black  applicants  could  be  found  ana 

14?  In  recent  years,  the  board  has  come  under  pressure  from 
large  segments  of  the  black  community  to  assign  male  black  ad- 
ministrators to  predominantly  black  schools  to  serve  as  male  role 
models  for  students,  but  such  assignments  have  been  made  only 
where  consistent  with  the  balanced  staff  concept.  . . 

15.  The  numbers  and  percentages  of  black  teachers  in  Detroit 
increased  from  2,275  and  21.6  percent  respectively,  m February 
1961,  to  5,106  and  41.6  percent,  respectively,  in  October  1970. 

16.  The  number  of  schools  by  percent  black  of  staffs  changed 
from  October  1963  to  October  1970.  as  follows: 

Number  of  schools  without  black  teachers— decreased  from 

^Number  of  schools  with  more  than  0 percent,  but  less  than 
10  percent  black  teachers — decreased  from  58  to  8. 

Total  number  of  schools  with  less  than  10  percent  black 
teachers— decreased  from  99  to  12. 

Number  of  schools  with  50  percent  or  more  black  teachers—* 

increased  from  72  to  124.  , A , 

17  The  number  of  schools  by  percent  black  of  staffs  changed 
from  October  1969  to  October  1970,  as  follows: 

Number  of  schools  without  black  teachers— decreased  from 


Number  of  schools  with  more  than  0 percent,  but  less  than 
10  percent  black  teachers — decreased  from  41  to  8. 

Total  number  of  schools  with  less  than  10  percent  black 
teachers— decreased  from  47  to  12. 

Number  of  schools  with  50  percent  or  more  black  teachers— 
increased  from  120  to  124.  , . 

18.  The  total  number  of  transfers  necessary  to  achieve  a faculty 
racial  quota  in  each  school  corresponding  to  the  systemwide  ratio, 
and  ignoring  all  other  elements,  is,  as  of  1970, 1,826. 

19.  If  account  is  taken  of  other  elements  necessary  to  assure 
quality  integrated  education,  including  qualifications  to  teach  the 
subject  area  and  grade  level,  balance  or  experience,  and  balance 
of  sex,  and  further  account  is  taken  of  the  uneven  distribution  of 
black  teachers  by  subject  taught  and  sex,  the  total  number  of 
transfers  which  would;  be  necessary  to  achieve  a faculty  racial 
quota  in  each  school  corresponding  to  the  systemwide  ratio,  if 
attainable  at  all,  would  be  infinitely  greater. 

20.  Balancing  of  staff  by  qualifications  for  subject  and  grade 
level,  then  by  race,  experience,  and  sex,  is  educationally  desirable 
and  important. 

21.  It  is  important  for  students  to  have  a successful  role  model, 
especially  black  students  in  certain  schools,  and  at  certain  grade 
levels* 

22.  A quota  of  racial  balance  for  faculty  in  each  school  which 

is  equivalent  to  the  systemwide  ratio  and  without  more  is  educa- 
tionally undesirable  and  arbitrary.  . • j j 

23.  A severe  teacher  shortage  in  the  1950’s  and  1960  s impeded 
integration-of-f acuity  opportunities. 
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24.  Disadvantageous  teaching  conditions  in  Detroit  in  the 
1960’s — salaries,  pupil  mobility  and  transiency,  class  size,  build- 
ing conditions,  distance  from  teacher  residence,  shortage  of  teach- 
er substitutes,  et  cetera — made  teacher  recruitment  ana  placement 
difficult. 

25.  The  board  did  not  segregate  faculty  by  race,  but  rather 
attempted  to  fill  vacancies  with  certified  and  qualified  teachers 
who  would  take  offered  assignments. 

26.  Teacher  seniority  in  the  Detroit  system,  although  meas- 
ured by  systemwide  service,  has  been  applied  consistently  to  pro- 
tect against  involuntary  transfers  and  “Dumping’*  in  given  schools. 

27.  Involuntary  transfers  of  teachers  have  occurred  only  be- 
cause of  unsatisfactory  ratings  or  because  of  decrease  of  teacher 
services  in  a school,  and  then  only  in  accordance  with  balanced 
staff  concept. 

28.  There  is  no  evidence  in  the  record  that  Detroit  teacher 
seniority  rights  hH  other  than  equitable  purpose  or  effect. 

29.  Substantial  racial  integration  of  staff  can  be  achieved,  with- 
out disruption  of  seniority  and  stable  teaching  relationships,  by 
application  of  the  balanced  staff  concept  to  naturally  occurring 
vacancies  and  increases  and  reductions  of  teacher  services. 

30.  The  Detroit  Board  of  Education  has  entered  into  successive 
collective  bargaining  contracts  with  the  Detroit  Federation  of 
Teachers,  which  contracts  have  included  provisions  promoting 
integration  of  staff  and  students. 

The  Detroit  School  Board  has,  in  many  other  instances  and  in  many 
respects,  undertaken  to  lessen  the  impact  of  the  forces  of  segregation 
and  attempted  to  advance  the  cause  of  integration.  Perhaps  the  most 
obvious  one  was  the  adoption  of  the  April  7 plan.  Among  other  things, 
it  has  denied  the  use  of  its  facilities  to  groups  which  practice  racial 
discrimination;  it  does  not  permit  the  use  of  its  facilities  for  dis- 
criminatory apprentice  training  programs;  it  has  opposed  State  leg- 
islation which  would  have  the  effect  of  segregating  the  district ; it  has 
worked  to  place  black  students  in  craft  positions  in  industry  and  the 
building  trades;  it  has  brought  about  a substantial  increase  in  the 
percentage  of  black  students  in  manufacturing  and  construction  trade 
apprenticeship  classes;  it  became  the  first  public  agency  in  Michigan 
to  adopt  and  implement  a policy  requiring  affirmative  act  of  con- 
tractors with  which  it  deals  to  insure  equal  employment  opportunities 
in  their  work  forces;  it  has  been  a leader  in  pioneering  the  use  of 
multiethnic  instructional  material,  and  in  so  doing  has  had  an  impact 
on  publishers  specializing  in  producing  school  texts  and  instructional 
materials ; and  it  has  taken  other  noteworthy  pioneering  steps  to  ad- 
vance relations  between  the  white  and  bl ack  races. 

In  conclusion,  however,  we  find  that  both  the  State  of  Michigan  and 
the  Detroit  Board  of  Education  have  committed  acts  which  have  been 
causal  factors  in  the  segregated  condition  of  the  public  schools  of  the 
city  of  Detroit.  As  we  assay  the  principles  essential  to  a finding  of 
de  jure  segregation,  as  outlined  in  rulings  of  the  U.S.  Supreme  Court, 
they  are : 

1.  The  State,  through  its  officers  and  agencies,  and  usually,  the 
school  administration,  must  have  taken  some  action  or  actions  with 
a purpose  of  segregation. 
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2.  This  action  or  these  actions  must  have  created  or  aggravated 
segregation  in  the  schools  in  question. 

3.  A current  condition  of  segregation  exists. 

We  find  these  tests  to  have  been  met  in  this  case.  We  recognize  that 
causation  in  the  case  before  us  is  both  several  and  comparative.  The 
principal  causes  undeniably  have  been  population  movement  and 
housing  patterns,  but  State  and  local  governmental  actions,  includ- 
ing school  board  actions,  have  played  a substantial  role  in  promoting 
segregation.  It  is,  the  Court  believes,  unfortunate  that  we  cannot  deal 
with  public  school  segregation  on  a no-fault  basis,  for  if  racial  segre- 
gation in  our  public  schools  is  an  evil,  then  it  slioula  make  no  difference 
whether  we  classify  it  de  jure  or  de  facto.  Our  objective,  logically,  it 
seems  to  us,  should  be  to  remedy  a condition  which  we  believe  needs 
correction.  In  the  most  realistic  sense,  if  fault  or  blame  must  be  found 
it  is  that  of  the  community  as  a whole,  including,  of  course,  the  black 
components.  We  need  not  minimize  the  effect  of  the  actions  of  Federal, 
State,  and  local  governmental  officers  and  agencies,  and  the  actions  of 
loaning  institutions  and  real  estate  firms,  m the  establishment  and 
maintenance  of  segregated  residential  patterns— which  lead  to  school 
segregation — to  observe  that  blacks,  like  ethnic  groups  in  the  past, 
have  tended  to  separate  from  the  larger  group  and  associate  together. 
The  ghetto  is  at  once  both  a place  of  confinement  and  a refuge.  There 
is  enough  blame  for  everyone  to  share. 


1.  This  Court  has  jurisdiction  of  the  parties  and  the  subject 
matter  of  ths  action  under  28  U.S.C.  1331(a),  1343  (3)  and  (4), 
2201  and  2202 ; 42  U.S.C.  1983, 1988,  and  2000d. 

2.  In  considering  the  evidence  and  in  applying  legal  standards 
it  is  not  necessary  that  the  Court  find  that  the  policies  and  prac- 
tices, which  it  lias  found  to  be  discriminatory,  have  as  their  moti- 
vating forces  any  evil  intent  or  motive.  Keyes  v.  School  District 
No.  1 , Denver,  383  F.  Supp.  279.  Motive,  ill  will  and  bad  faith 
have  long  ago  been  rejected  as  a requirement  to  involke  the  pro- 
tection or  the  14th  amendment  against  racial  discrimination.  Sims 
v.  Georgia , 389  U.S.  404, 407-8. 

3.  School  districts  are  accountable  for  the  natural,  probable  and 
foreseeable  consequences  of  their  policies  and  practices,  and  where 
racially  identifiable  schools  are  the  result  of  such  policies,  the 
school  authorities  bear  the  burden  of  showing  that  such  policies 
are  based  on  educationally  required,  nonracial  considerations. 
Keyes  v.  School  District , supra , and  Davis  v.  School  District  of 
Pontiac , 309  F.  Supp.  734,  and  443  F.  2d  573. 

4.  In  determining  whether  a constitutional  violation  has  oc- 
cured,  proof  that  a pattern  of  racially  segregated  schools  has 
existed  for  a considerable  period  of  time  amounts  to  a showing 
of  racial  classification  by  the  State  and  its  agencies,  which  must 
be  justified  by  clear  and  convincing  evidence.  State  of  Alabama 
v.  United  States,  304  F.  2d  683. 

5.  The  board’s  practice  of  shaping  school  attendance  zones  on 
a north-south  rather  than  an  east- west  orientation,  with  the  result 
that  zone  boundaries  conformed  to  racial  residential  dividing 
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lines,  violated  the  14th  amendment.  Nortlicross  v.  Board  of  Edu- 
cation. Memphis,  333  F.  2d  661. 

6.  Pupil  racial  segregation  in  the  Detroit  Public  School  System 
and  the  residential  racial  segregation  resulting  primarily  from 
mblic  and  private  racial  discrimination  are  interdependent 
phenomena.  The  affirmative  obligation  of  the  defendant  board 
ias  been  and  is  to  adopt  and  implement  pupil  assignment  prac- 
tices and  policies  that  compensate  for  and  avoid  incorporation 
into  the  school  system  the  effects  of  residential  racial  segregation. 
The  board’s  building  upon  housing  segregation  violates  the  14th 
amendment.  See  Davis  v.  School  District  of  Pontiac , supra , and 


authorities  there  noted. 

7.  The  board’s  policy  of  selective  optional  attendance  zones,  to 
the  extent  that  it  facilitated  the  separation  of  pupils  on  the 
basis  of  race,  was  in  violation  of  the  14th  amendment.  Hobson 
v.  Hansen,  269  F.  Supp.  401,  aff'd  sub  nom.,  Smuck  v.  Hobson , 


8.  The  practice  of  the  board  of  transporting  black  students 
from  overcrowded  black  schools  to  other  jclentifiably  black 
schools,  while  passing  closer  identifiably  white  schools,  which 
could  have  accepted  these  pupils,  amounted  to  an  act  of  segrega- 
tion by  the  school  authorities.  Spangler  v.  Pasadena  City  Board 
of  Education,  311 F.  Snpp.  501. 

9.  The  manner  in  which  the  Board  formulated  and  modified 
attendance  zones  for  elementary  schools  had  the  natural  and  pre- 
dictable effect  of  perpetuating  racial  segregation  of  students. 
Such  conduct  is  an  act  of  de  jure  discrimination  in  violation  of 
the  14th  amendment.  U.S.  v.  School  District  151,  286  F.  Supp. 
786 ; Brewer  v.  City  of  N or  folk,  397  F.  2d  37. 

10.  A school  board  may  not,  consistent  with  the  14th  amend- 
ment. maintain  segregated  elementary  schools  or  permit  educa- 
tional choices  to  be  influenced  by  community  sentiment  or  the 
wishes  of  a majority  of  voters.  Cooper  v.  Aaron,  358  U.S.  1, 


12-13, 15-16. 

A citizen’s  constitutional  rights  can  hardly  be  in- 
fringed simply  because  a majority  of  the  people  choose 
that  it  be.  ( Lucas  v.  4%th  General  Assembly  of  Colorado, 
377  U.S.  713, 736-737.) 


11.  Under  the  Constitution  of  the  United  States  and  the 
constitution  and  laws  of  the  State  of  Michigan,  the  responsibility 
for  providing  educational  opportunity  to  all  children  on  con- 
stitutional terms  is  ultimately  that  of  the  State.  Tamer  v.  Warren 
County  Board  of  Education  (313  F.  Supp.  380;  Art.  VIII.  §§  1 
and  2.  Mich,  constitution) : Dasietoicz  v.  Board  of  Education 
of  the  City  of  Detroit  N.W.  2d  71. 

12.  That  a State’s  form  of  government  may  delegate  the  power 
of  daily  administration  of  public  schools  to  officials  with  less 
than  statewide  jurisdiction  does  not  dispel  the  obligation  of  those 
who  have  broader  control  to  use  the  authority  they  have  con- 
sistently with  the  Constitution.  In  such  instances  the  constitutional 
obligation  toward  the  individual  schoolchildren  is  a shared  one. 
Bradley  v.  School  Board,  City  of  Richmond,  61  F.B.D.  139,  143. 


13.  Leadership  and  general  supervision  over  all  public  edu- 
cation is  vested  in  the  State  Board  of  Education.  Article  VIII, 
section  3,  Michigan  constitution  of  1963.  The  duties  of  the  State 
board  and  superintendent  include,  but  are  not  limited  to,  specify- 
ing the  number  of  hours  necessary  to  constitute  a school  day ; 
approval  until  1962  of  school  sites ; approval  of  school  construction 
plans;  accredition  of  schools;  approval  of  loans  based  on  State 
aid  funds;  review  of  suspensions  and  expulsions  of  individual 
students  for  misconduct  [Op.  Atty.  Gen.,  July  7, 1970,  No.  4705]  ; 
authority  over  transportation  routes  and  disbursement  of  trans- 
portation funds;  teacher  certification  and  the  like.  M.S.A.  15.1023 
(1).  State  law  provides  review  procedures  from  actions  of  local 
or  intermediate  districts  (see  M.S.A.  15.3442) , with  authority  in 
the  State  board  to  ratify,  reject,  amend  or  modify  the  actions  of 
these  inferior  State  agencies.  See  M.S.A.  15.3467;  15.1919(61) ; 
15.1919(68b)  ; 15.2299(1) ; 15.1961 ; 15.3402 ; Bridgehampton 
School  District  No.  2 Fractional  of  Garsonyille , Mich.  v.  Super- 
intendent of  Public  Instruction , 323  Michigan  615.  In  general 
the  State  superintendent  is  given  the  duty  “[t]o  do  all  things 
necessary  to  promote  the  welfare  of  the  public  schools  and  public 
educational  instructions  and  provide  proper  educational  facilities 
for  die  youth  of  the  State.”  M.S.A.  15.3252.  See  also  M.S.A.  15.2299 
(57),  providing  in  certain  instances  for  reorganization  of  school 
districts. 

14.  State  officials,  including  all  of  the  defendants,  arc  charged 
under  the  Michigan  constitution  with  the  duty  of  providing  pupils 
an  education  without  discrimination  with  respect  to  race.  Article 
VIII,  section  2,  Michigan  constitution  of  1963.  Article  I,  section  2, 
of  the  constitution  provides : 

No  person  shall  be  denied  the  equal  protection  of  the 
laws ; nor  shall  any  person  be  denied  the  enjoyment  pf  his 
civil  or  political  rights  or  be  discriminated  against  in  the 
exercise  thereof  because  of  religion,  race,  color  or  national 
origin.  The  legislature  shall  implement  this  section  by 
appropriate  legislation. 

15.  The  State  department  of  education  has  recently  established 
an  equal  educational  opportunities  section  having  responsibility  to 
identify  racially  imbalanced  school  districts  and  develop  deseg- 
regation plans.  M.S.A.  15.3355  provides  that  no  school  or  de- 
partment shall  be  kept  for  any  person  or  persons  on  account  of  race 
or  color. 

16.  The  State  further  provides  special  funds  to  local  districts 
for  compensatory  education  which  are  administered  on  a per 
school  basis  under  direct  review  of  the  State  board.  All  other 
State  aid  is  subject  to  fiscal  review’  and  accounting  by  the  State. 
M.S.A.  15.1919.  See  also  M.S.A.  15.1919(68b),  providing  for 
special  supplements  to  merged  districts  “for  the  purpose  of  bring- 
ing about  uniformity  of  educational  opportunity  for  nil  pupils 
of  the  district.”  The  general  consolidation  law  M.S.A.  15.3401  au- 
thorizes annexation  for  even  noncontiguous  school  districts  upon 
approval  of  the  superintendent  of  public  instruction  and  electors, 
as  provided  by  law.  Opinion  Attorney  General,  February  5,  1964, 
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No.  4163.  Consolidation  with  respect  to  so-called  “first  class” 
districts,  i.e.,  Detroit,  is  generally  treated  as  an  annexation  with 
the  first  class  district  being  the  surviving  entity.  The  law  provides 
procedures  covering  all  necessary  considerations.  M.S.A.  15.3184, 
15.3186. 

17.  Where  a pattern  of  violation  of  constitutional  rights  is  estab- 
lishing, the  affirmative  obligation  under  the  14th  amendment  is 
imposed  on  not  only  individual  school  districts,  but  upon  the  State 
defendants  in  this  case.  Cooper  v.  Aaron,  358,  TJ.S.  1;  Griffin  v. 
County  School  Board  of  Prince  Edward  County , 337  TJ.S.  218  j 
U.S.  v.  State  of  Georgia . Oiv.  No.  12972  (N.D.  Ga.,  Dec.  17, 1970), 
rev’d  on  other  grounds,  428  F.  2d  377 ; Godwins.  J ohnston  County 
Board  of  Education , 301  F.  Supp.  1337 ; Lee  v.  Macon  County 
Board  of  Education , 267  F.  Supp.  458  (M.D.  Ala.) , aff’d  sub  nom., 
Wallace  v.  U S.,  389  U.S.  215 ; Franklin  v.  Quitman  County  Board 
of  Education , 288  F.  Supp.  509 ; Smith  v.  North  Carolina  State 
Board  of  Education , No.  15,072  (4th  Cir.,  June  14, 1971). 

The  foregoing  constitutes  our  findings  of  fact  and  conclusions  of  law 
on  the  issue  of  segregation  in  the  public  schools  of  the  city  of  Detroit. 

Having  found  a de  jure  segregated  public  school  system  in  operation 
in  the  city  of  Detroit,  our  first  step,  in  considering  what  judicial 
remedial  steps  must  be  taken,  is  the  consideration  of  intervening  par- 
ent defendants’  motion  to  add  as  parties  defendant  to  a great  number  of 
Michigan  school  districts  located  out  county  in  Wayne  County,  and  in 
Macomb  and  Oakland  Counties,  on  the  principal  premise  or  ground 
that  effective  relief  cannot  be  achieved  or  ordered  in  their  absence. 
Plaintiffs  have  opposed  the  motion  to  join  the  additional  school  dis- 
tricts, arguing  that  the  presence  of  the  State  defendants  is  sufficient  and 
all  that  is  required,  even  if,  in  shaping  a remedy,  the  affaire  of  these 
other  districts  will  be  all'ected. 

In  considering  the  motion  to  add  the  listed  school  districts,  we  pause 
to  note  that  the  proposed  action  has  to  do  with  relief.  Having  deter- 
mined that  the  circumstances  of  the  case  require  judicial  intervention 
and  equitable  relief,  it  would  be  improper  for  us  to  act  on  this  motion 
until  the  other  parties  to  the  action  have  had  an  opportunity  to  submit 
their  proposals  for  desegregation.  Accordingly,  we  shall  not  rule  on  the 
motion  to  add  parties  at  this  time.  Considered  as  a plan  for  desegrega- 
tion, the  motion  is  lacking  in  specificity  and  is  framed  in  the  broadest 
general  terms.  The  moving  party  may  wish  to  amend  its  proposal  and 
resubmit  it  as  a comprehensive  plan  of  desegregation. 

In  order  that  the  further  proceedings  in  this  cause  may  be  conducted 
on  a reasonable  time  schedule,  and  because  the  views  of  counsel  respect- 
ing further  proceedings  cannot  but  be  of  assistance  to  them  and  to  the 
Court,  this  cause  will  be  set  down  for  pretrial  conference  on  the  matter 
of  relief.  The  conference  will  be  held  in  our  courtroom  in  the  city  of 
Detroit  at  10  o’clock  in  die  morning,  October  4, 1971. 

Stephen  J.  Roth, 

U.S.  District  Judge. 

September  27, 1971. 
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U.S.  V.  BOARD  OF  SCHOOL  COMMISSIONERS, 
INDIANAPOLIS 

IP-C  225  (S.D.  Ind.  1971) 


MEMORANDUM  OF  DECISION 

This  action,  filed  May  31, 1968,  was  tried  by  the  court  on  July  12-21, 
1971.  The  court  has  considered  the  voluminous  testimony,  the  more 
than  200  exhibits,  the  posttrial  briefs,  has  taken  judicial  notice  of  cer- 
tain historical  facts  believed  to  be  matters  of  common  knowledge,  and 
now  files  its  findings  of  fact  and  conclusions  of  law  in  the  form  of  this 
memorandum.  Rule  52  (a) , Federal  Rules  of  Civil  Procedure. 

I.  General 

This  is  a school  desegregation  action  brought  by  the  United  States 
pursuant  to  section  407  (a)  and  (b)  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  §2000c-6  (a)  and  (b).  The  defendants  are  the  Board  of 
School  Commissioners  of  Inaianapolis,  Ind.  (hereinafter  “school 
board”  or  “board”) , the  members  of  the  board,  and  its  appointed  super- 
intendent of  schools. 

The  defendant  school  board  is  a common  school  corporation  orga- 
nized and  existing  under  the  laws  of  the  State  of  Indiana.  It  is  situated 
within  Marion  County,  Ind.,  and  governs,  manages,  and  controls  all  of 
the  public  elementary  and  high  schools  within  a geographical  area 
known  as  the  school  city  of  Indianapolis  (hereinafter  “school  city”), 
all  as  required  by  Indiana  law.  The  shape  of  the  school  city  resembles 
that  of  a trussed  fowl,  with  its  head  to  the  north,  its  bound  feet  to  the 
south,  and  its  flapping  wings  extending  east  and  west.  The  east-west 
wingspread,  at  its  greatest,  is  about  16  miles.  The  north-south  dimen- 
sion of  the  school  city  is  about  13  miles. 

During  the  1970—71  school  year,  the  school  board  operated  110  ele- 
mentary schools.  The  usual  (but  not  invariable)  grade  structure  of  the 
elementary  schools  was  a kindergarten  through  eighth-grade  structure. 
Among  these  110  schools  were  six  junior  high  schools.  During  the  1970- 
71  school  year,  two  of  the  elementary  schools  were  devoted  entirely  to 
the  education  of  mentally  retarded  children,  and  one  of  the  elementary 
schools  was  devoted  entirely  to  the  education  of  physically  handicapped 
children  and  children  having  both  physical  and  mental  handicaps. 

Duringthe  1970-71  school  year,  the  school  board  operated  11  high 
schools.  With  the  exceptions  hereinafter  noted,  each  of  these  high 
schools  housed  students  in  grades  nine  through  twelve  who  had  at- 
tended one  of  the  “feeder  schools”  regularly  assigned  to  the  partic- 
ular high  school.  The  exceptions  tothese  general  statements  are  that 
Crispus  Attucks  High  School  (hereinafter  “Cripus  Attucks”)  housed 
students  in  grades  10  through  12  only,  its  ninth  grade  class  having 
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been  divided  between  the  newly  acquired  Cold  Spring  Campus  and 
Northwest  High  School  (hereinafter  “Northwest”)  and  that  Short- 
ridge  High  School  (hereinafter  “Shortridge”)  housed  a ninth  grade 
made  np  of  students  from  assigned  “feeder  schools”  and  three  classes 
of  students  who  were  attending  Shortridge  under  the  Shortridge 
Plan.”  Also,  a comparatively  small  number  of  students  were  trans- 
ferred to  high  schools  other  than  those  to  which  originally  assigned, 
pursuant  to  the  transfer  policies  of  the  board. 

The  total  enrollment  m the  elementary  schools  at  the  close  o±  the 
1970-71  school  year  was  77,658  students  (excluding  special  education 
students).  Negro  students  constituted  37.4  percent  of  that ^total.  The 
total  enrollment  in  the  high  schools  at  that  time  was  22,487  students. 
Negro  students  constituted  33.6  percent  of  that  total.  There  were  ap- 
proximately 4,379  faculty  members,  of  whom  976  (22  percent)  were 

Of  the  seven  persons  currently  serving  as  members  of  the  school 
board  three  are  Negroes  (Mrs.  Cary  D.  Jacobs,  the  Rev.  Landrum  E. 
Shields,  and  Mr.  Robert  D.  DcFrantz).  Mr.  Shields  served  as  presi- 
dent of  the  school  board  from  the  date  of  the  board’s  first  meeting  m 
July  1970  until  July  13,  1971,  on  which  latter  date  Mr.  DeFrantz 
was  elected  to  the  presidency,  in  which  position  he  presently  serves. 
The  board  docs  not  appear  to  be  polarized  along  racial  lines,  and  the 
personnel  of  central  administration,  operating  under  the  direction  of 
the  superintendent,  likewise  reflects  a reasonable  racial  balance. 

On  February  6, 1970,  an  Indiana  not-for-profit  corporation,  Citizens 
of  Indianapolis  for  Quality  Schools,  Inc.,  attempted  to  intervene 
herein  as  a party  defendant,  asserting  that  its  membership  consisted 
exclusively  of  parents  of  students  in  the  Indianapolis  public  schools 
who  possessed  a legally  cognizable  interest  in  the  proceeding  on  such 
account.  The  motion  to  intervene  was  accompanied  by  petitions  exe- 
cuted by  some  5,000,  more  or  less,  parents  who  requested  such  interven- 
tion. The  petition  to  intervene  was  denied  by  the  court,  for  the  reason 
that  the  corporation  did  not  appear  to  have  an  interest  sufficient  to 
permit  intervention  as  of  right  pursuant  to  (Rule  24(a)  (2),  F.R.C.P. 
Hobson  v.  Hansen,  D.C.  Hist.,  1968,  269  F.  Supp.  401;  Blocker  v. 
Board  of  Education  of  Manhassett , N.T.,  E.D.N.  i .,  1964, 229  F.  Supp. 
714) . Permissive  intervention  was  also  denied.  However,  Mr.  Harold  E. 
Hutson,  attorney  for  the  petitioner,  was  permitted  to  appear  as  amicus 
curiae,  and  in  such  capacity  he  attended  the  trial,  was  furnished  with 
copies  of  all  exhibits,  and  participated  in  the  argument  and  posttrial 
briefing. 

II.  The  Issues 


There  are  but  two  ultimate  factual  issues  in  this  case,  and  two 
critical  dates.  The  two  dates  are  May  17, 1954,  (be  date  of  the  decision 
of  the  Supreme  Court  of  the  United  States  in  Brown  v.  Board  of  Ed- 
ucation of  Topeka  (“Brown  /”)  (347  Tj.S.  483y  74  S.Ct.  $.86,  98  L.Ed. 
873,  38  ALR2d  1180),  and  May  31,  1968,  the  tfate  on  which  this  suit 

was  filed.  , 

Brown  /,  of  course,  held  that  in  the  field  of  public  education  the  doc- 
trine of  “separate  but  equal”  has  no  place,  and  that  segregation  of 
children  in  public  schools  by  operation  of  law  solely  on  the  basis  of 
race,  even  though  the  physical  facilities  and  other  ‘ tangible”  factors 
may  be  equal,  deprives  the  children  of  the  minority  group  of  equal 
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educational  opportunities  and  hence  of  the  equal  protection  of  the 
laws  guaranteed  by  the  14th  amendment.  Approximately  1 year  later, 
in  the  same  case  ( “Brown  //”)  (349  U.S.  294,  75  S.Ct.  753,  99  L.Ed. 
1083) , the  Court  ordered  the  district  courts  involved  in  Brown  and  its 
companion  cases  “to  take  such  proceedings  and  enter  such  orders  and 
decrees  ...  as  are  necessary  and  proper  to  admit  to  public  schools  on 
a racially  nondiscriminatory  basis  with  all  deliberate  speed  the  parties 
to  these  cases.”  It  thereupon  became  the  duty  of  all  of  the  States, 
operating  through  their  various  agents,  that  is,  boards  of  school  com- 
missioners and  the  like,  such  as  the  defendant  board,  to  desegregate 
such  school  corporations  as  were  practicing  de  jure  segregation  of  their 
pupils  as  of  May  17, 1954. 

The  two  ultimate  issues  herein  may  therefore  be  stated  as  follows : 

1.  Did  the  school  board  operate  a dual  school  system,  or,  put 
another  way,  did  it  have  a deliberate  policy  of  segregating  minor- 
ity (Negro)  students  from  majority  (white)  students  in  its 
schools  on  May  17, 1954  ? 

2.  If  the  answer  to  the  first  question  is  in  the  affirmative,  had 
the  board  changed  its  policy  so  as  to  eliminate  such  de  jure  segre- 
gation on  or  before  May  31, 1968  ? 

The  plaintiff  United  States  of  America  has  the  burden  of  proving 
the  affirmative  of  the  first  issue  and,  if  proved,  the  negative  of  the 
second.  The  defendants  deny  de  jure  segregation  on  either  of  the  criti- 
cal dates,  and  further  urge  that  a third  critical  date  must  be  con- 
sidered: the  date  of  trial.  Their  argument  in  the  latter  connection  is 
that  no  matter  what  may  have  gone  oefore,  if  the  board  is  operating  a 
unitary  system  as  of  the  date  of  trial  there  is  no  justification  for  judi- 
cial intervention  or  for  the  granting  of  relief  in  equity. 

As  will  be  set  out  in  more  detail  hereafter,  the  Court  finds  for  the 
plaintiff  on  each  of  the  ultimate  issues  of  fact.  The  argument  that  con- 
ditions as  of  the  date  of  trial  should  control  the  action  is  rejected,  first 
for  the  legal  reason  that  complaints,  and  the  proof  of  same,  must  relate 
to  conditions  as  of  the  date  of  filing;  plaintiff  is  always  entitled  to 
judgment,  if  only  for  costs,  if  it  proves  the  essential  elements  of  its 
complaint  as  of  such  time.  It  is  true  that  the  initiation  of  a legal  action 
may,  and  frequently  does  motivate  the  defendant  to  grant  all  or  part 
of  the  relief  sought  prior  to  trial,  thus  rendering  the  action  moot  in 
whole  or  in  part.  In  a simple  action  such  as  a suit  on  account,  where 
the  only  relief  sought  is  money,  it  is  obvious  that  payment  in  full  by 
the  defendant  before  trial  would  effectively  render  the  action  moot  for 
all  time,  save  for  payment  of  costs.  Where  the  relief  sought  is  equit- 
able, however,  particularly  in  a complex  case  such  as  this  where  the 
equitable  relief  sought  is*  affirmative  rather  than  being  limited  to  a 
negative  injunction,  voluntary  compliance  in  advance  of  trial  would 
not  deprive  the  Court  of  jurisdiction  to  insure  the  continuation  of  such 
compliance  by  appropriate  orders.  In  any  event,  however,  the  Court 
finds  that  the  board  had  not,  as  of  the  date  of  trial,  effectively  desegre- 
gated its  school  system  to  the  extent  required  by  Brown  II. 

III.  History 

Peihaps  one  of  the  greatest  public  misunderstandings  as  to  the  oper- 
ation of  the  public  schools  of  the  State  of  Indiana  is  that  the  respon- 
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sibility  for  the  conduct  of  such  schools  is  purely  local.  It  is  not  difficult 
to  understand  the  basis  for  such  misconception  as  the  schools  are,  as  a 
practical  matter,  operated  by  local  boards,  locally  elected,  subject  only 
to  the  general  oversight  of  tne  Indiana  State.  Board  of  Education  and 
the  State  Superintendent  of  Public  Instruction.  They  are  paid  for  to 
a large  extent  by  funds  derived  from  local  property  taxes.  That  part 
of  the  property  tax  allocated  to  the  funding  of  the  public  school  system 
constitutes  by  far  the  largest  portion  of  the  taxes  levied  in  every  taxing 
unit  of  the  State.  (The  1971-72  budget  adopted  by  defendant  board  is 
in  excess  of  $82  million.) 

Nevertheless,  the  fact  remains  that  the-  ultimate  responsibility  for 
the  public  schools,  and  the  duty  to  provide  a “general  and  uniform 
system  of  common  schools,  wherein  tuition  shall  be  without  charge, 
and  equally  open  to  all”  is  placed  squarely  upon  the  State.1  It  has 
therefore  been  held  in  numerous  cases  that  the  State  school  system  is 
a State  institution,  and  that  school  corporations  organized  under,  or 
hy  virtue  of,  the  laws  of  the  State  are  but  the  agents  of  the  State.* 
ftfaeioie,  in  reviewing  briefly  t he  events  leading  up  and  contributing 
c<,  th©  educational  plight  of  the  Negro  in  Indianapolis  in  1954,  1968, 
and  at  present,  it  is  necessary  and  proper  to  consider  historic  policies 
Of  the  State  and  various  of  its  agencies,  as  well  as  the  acts  and  omis- 
sions of  the  board  itself." 


A.  TERRITORIAL  ATTITUDES 


The  first  20  Africans  who  lived  within  the  boundaries  of  what 
later  became  the  original  13  States  landed  at  Jamestown,  Va.,  in 
1619,  thus  predating  by  a year  the  more  highly  publicized  landfall  at 
Plymouth  Rock.  In  early  Virginia,  as  in  other  colonies,  the  first  Negro 
settle  rs  were  freet  and  accumulated  land;  voted,  testified  in  court  and 
mingled  with  whites  on  a basis  of  equality.8  Unfortunately  for  them 
and  their  progeny,  in  the  1660’s  Virginia,  Maryland,  and  other  States 
enacted  the  first  of  a series  of  laws  which  later  led  to  the  establishment 
of  slavery  on  the  basis  of  race,  with  results  which  are  well  known. 

Virginia  and  Virginians  played  major  roles  in  the  early  history 
of  Indiana.  At  one  time  Kentucky  was  merely  a county  of  that  Com- 
monwealth, which  also  claimed  all  of  the  lands  north  and  west  of 
the  Ohio  River,  east  of  the  Mississippi  and  south  of  Canada.  Many 
of  the  earliest  white  settlers  of  Indiana  were  Virginians  and  they, 
together  with  persons  of  similar  background  from  Kentucky  and  the 
Carolines,  all  States  where  slavery  was  practiced,  made  up  tne  major- 
ity. When  Virginia  ceded  the  Northwest  Territory  in  1784,  it  was 
pursuant  to  a reservation  of  land  to  be  donated  to  Gen.  George 
Rogers  Clark  and  members  of  his  Virginia  regiment  for  services 
rendered  in  the  Revolutionary  War,4  ana  such  grants  were  made- 
many  for  tracts  in  Indiana.  I'he  first  territorial  governor  of  the  In- 
diana Territory,  following  its  establishment  in  1800,  was  William 


1 Constitution  of  the  State  of  Indiana, 1851,  art  8, 8 1. 

* Ratcliff  v.  Dick  Johnson  School  Twp.,  1933,  204  Ind.  525, 185  N.E.  143 ; Great- 
house  v.  Board  of  School  Coni' rs,  1926, 198  Ind.  95, 151  N.E.  411 ; Ehle  v.  State 
cm  rel  Wissler,  1922, 191  Ind.  502,  133  N.E.  748;  School  Town  of  Windfall  Oityv. 
SoinerviUe,  1914, 181  Ind.  463, 104  N.E.  859;  Jordan  v.  Logansport,  1912, 178  Ind. 
629,  99  N.E.  1060 ; State  ew  rel  Warren  v.  Ogan,  1902,  ,159  Ind.  119,  63  N.E.  227 ; 
Free l v.  School  City  of  OrawfordsvUle,  1895,  142  Ind.  27,  41  N.E.  312. 

» L.  Bennett,  Jr.,  Before  the  Mayflower,  29-36  <8d  ed.  1966).  # ■ . ’ % 

4 Act  of  Virginia,  Dec.  20, 1788.  1 Bums  Ind.  Stat.  Ann.  369  (1955  Repl.) 
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Henry  Harrison,  another  Virginian.  The  son  of  an  influential  Virginia 
planter,  he  could  scarcely  have  avoided  the  culture  of  the  southern 
country  gentleman.8 

The  racial  attitudes  of  Harrison  and  the  early  settlers  of  the  terri- 
tory (which  also  included,  among  other  land,  all  of  present  day  Illi- 
nois) quickly  became  apparent.  Although  article  6 of  the  Ordinance 
of  1787,  providing  for  the  government  of  the  Northwest  Territory, 
prohibited  slavery  and  involuntary  servitude  in  the  territory,0  which 
provision  was  earned  forward  to  the  Indiana  Territory,7  they  set  about 
immediately  to  secure  the  repeal  or  suspension  of  article  6.8  When 
the  Congress  failed  to  act  favorably  upon  their  repeated  requests, 
Harrison  and  the  territorial  judges,  acting  in  their  legislative  ca- 
pacity, went  so  far  as  to  adopt  a law  in  1803  providing  that  Negroes 
and  mulattoes  brought  into  the  territory  must  perform  the  service 
due  their  masters  and  the  contracts  between  master  and  servant  were 
assignable.0  Another  such  law  provided  that  slaves  purchased  outside 
Indiana  and  brought  within  the  territory  had  the  Hobson’s  choice  of 
agreeing  to  being  bound  to  service,  or  of  being  taken  out  of  the  terri- 
tory (presumably  for  resale).10  Some  Negroes  were  bound  to  service 
under  indentures  for  as  long  as  99  years.11 

b.  statehood:  general  policies 

Statehood  brought  no  immediate  change.  Although  slavery  was  once 
again  prohibited,  it  was  noteworthy  that  of  1,326  Negroes  counted  in 
the  1820  census,  503  were  candidly  listed  as  slaves.12  Discrimination 
became  the  official  policy  of  the  State,  as  evidenced  by  the  successive 
•Constitutions  of  1816  and  1851,  and  by  the  laws  enacted  by  the  Gen- 
eral Assembly.  For  examplej  both  Constitutions  limited  the  right  to 
vote 13  and  to  serve  in  the  militia 1-1  to  white  males ; these  restrictions 
were  not  removed  until  the  adoption  of  constitutional  amendments  in 
1881  and  1936,  respectively.  A statute  of  1818,  similar  to  one  enacted 
•during  the  territorial  period,  declared  that  no  person  with  a fourth 
or  more  of  Negro  blood  could  give  testimony  in  court  in  a case  in- 
volving a white  party.18 

Intermarriage  between  whites  and  persons  of  Negro  blood  was  like- 
wise prohibited  in  1818.10  Subsequently,  the  act  was  clarified  so  as  to 
extend  the  prohibition  to  a person  having  one-eighth  part  or  more  of 
Negro  blood,  and  made  violation  a felony  punishable  by  a fine  and 
imprisonment  for  from  1 to  10  years.  Sucn  statute,  as  it  existed  in 
1871,  was  unanimously  held  constitutional  by  the  Supreme  Court  of 
Indiana,17  notwithstanding  the  adoption  in  1868  of  the  14th  Amend- 

•J.  Barnhart  & D.  Biker,  Indiana  to  1816,  at  315  (1971)  (hereinafter  “Barn- 
hart & Biker”). 

* 1 Burns  Ind.  Stat.  Ann.  876  (1955  Repl.) . 

' Act  of  May  7, 1800. 1 Burns  Ind.  Stat.  Ann.  380  (1955  Repl.) . 

* See  generally  Barnhart  &Riker,  834-335, 347-354. 

'* * •*Philbrick  (ed.),  Laws  of  Indiana  Territory,  1801-1809,  at  42-46. 

"Ibid.,  186-139. 

U.B.  Thornbrough,  Since  Emancipation,  1 (1963)  (hereinafter  "Thdrubrough”). 

”W.  Heiss  (ed.),  1820 Federal  Census  For  Indiana (1866). 

•*  Constitution  of  1816,  Art.  6 § 1;  Constitution  of  1851,  Art.  2 § 2. 

14  Constitution  of  1816,  Art.  7 81;  Constitution  of  1851,  Art.  12  8 1. 

“ Acts  1818,  ch.  8, 8 62,  ik  89. 

14  Acts  1818,  ch.  5, 8 69,  p.  94. 

m State  v.  Gibson,  1871, 86  Ind.  889. 
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ment  to  the  Federal  Constitution,  the  last  reenactment  of  such  law 18 
was  not  repealed  until  1965.  Similarly,  an  1852  act 10  declared  such 
marriages  to  be  void,  thus  creating  obvious  limitations  on  the  right  of 
inheritance  and  other  legal  benefits  upon  the  death  of  a spouse.20  lliis 
law,  too,  was  not  repealed  until  1965.  , , 

The  most  striking  evidence  of  the  hostility  of  the  white  majority  was 
shown  in  efforts  to  exclude  Negroes  from  the  State  and  to  persuade 
those  already  in  the  State  to  leave.  A law  of  1831,  which  was  seldom 
enforced,  required  Negroes  coming  into  the  State  to  post  bond  as  a 

guarantee  against  becoming  a public  charge  and  as  a pledge  of  good 
ehavior.  More  drastic  was  article  13  of  the  Constitution  of  1851  which 
flatly  prohibited  Negroes  and  mulattoes  from  coming  into  the  State 
and  which  provided  for  penalties  for  persons  who  encouraged  them  to 
come.  Closely  linked  to  the  exclusion  movement  was  the  colonization 
movement,  which  sought  to  preserve  the  soil  of  Indiana  for  white  men 
by  sending  Nemo  residents  to  Africa.  A State  colonization  society, 
affiliated  with  the  American  Colonization  Society,  had  been  organized 
in  1829  but  had  never  accomplished  much.  Article  13  of  the  Constitu- 
tion of  1851  contained  a section  encouraging  colonization.  For  several 
years  the  State  legislature  appropriated  money  for  a colonization  fund 
and  paid  the  salary  of  a State  agent  who  was  supposed  to  encourage 
Negroes  to  emigrate  to  Africa.21  Article  13  was  held  to  be  null  and  void 
in  1866.22  ...  . . 

In  1885,  the  general  assembly  passed  a civil  rights  law  providing  that 
all  persons  within  the  jurisdiction  of  the  State  were  entitled  to  full  and 
equal  enjoyment  of  the  accommodations  of  “inns,  restaurants,  eating- 
houses.  barber  shops,  public  conveyances  on  land  and  water,  theaters, 
and  all  other  places  of  public  accommodation  and  amusement;”  such 
law  also  prohibited  discrimination  because  of  race  or  color  in  the  selec- 
tion of  jurors.”  It  is  common  knowledge  that  until  the  past  decade, 
many  parts  of  this  law  were  more  honored  in  their  breach  than  in  their 
observance,  particularly  as  to  the  first  four  categories,  often  with  an 
assist  from  the  judicial  arm  of  the  State.”  Negroes  were  rarely  ad- 
mitted, save  on  a segregated  basis,  to  theaters,”  public  parks,  and  the 


18  Acts  1905,  ch.  169,  § § 638, 639,  p.  584. 

13  R.S.  1852,  ch.  67,  § 2,  p.  361.  , ^ 

30  As  recently  ns  1940  the  1852  Act  was  raised  in  defense  of  a claim  for  death 
benefits  under  the  Indiana  Workmen’s  Compensation  Act,  the  contention  being 
that  the  widow,  n Negro,  could  not  have  been  married  to  the  decedent  because  he 
was  white.  The  Appellate  Court  held  the  defense  good  as  a matter  of  law,  if 
proved,  but  nffirmpd  the  Industrial  Board’s  award  to  the  widow  on  the  interest- 
ing ground  that  the  decedent,  a Mexican,  had  not  been  proved  to  be  "white.” 
Inland  Steel  Co.  v.  Barcena,  1942, 110  Ind.  App.  551,  39  N.E.  2d  800. 

31  Thornbrough,  p.  2. 

33  Smith  v.  Moody,  et  al,  1866, 26  Ind.  299. 

33  Acts  1885,  ch.  47,  p.  76.  ■ ■ _ . . . 

34  See,  for  example,  the  ingenuous  decision  in  Ohochos,  et  al,  v.  Burden,  et  ai, 

1920, 74  Ind.  App.  242, 128  N.E.  696,  wherein  two  Negro  women  refused  service  in 
a Greek  candy  kitchen  selling  Ice  cream,  soda  water,  etc.,  for  consumption  on  the 
premises  had  their  judgments  for  nominal  damages  reversed  on  the  ground  that 
such  an  establishment  did  not  constitute  an  "eating-house.”  _ 

39  In  1932,  when  an  Indianapolis  movie  house  opened  its  doors  free  to  Buuer 
University  students  in  celebration  of  a football  victory,  Negro  students  were 
barred.  Thornbrough,  p.  88.  (Presumably,  however,  the  celebrants  all  marched  to 
the  tune  of  “Butler  Will  Shine  Tonight,' ” the  school  cheer  song  written,  when  a 
student,  by  Noble  Sissle,  an  Indianapolis  Negro.  Slssle  went  on  to  national  fame 
as  a musician,  composer,  orchestra  leader,  and  writer/producer  of  successful 
Broadway  musicals.) 
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like,  including  State  parks  operated  by  the  Indiana  Department  of 
■Conservation,  until  after  World  War  II.  They  were  confined  to  segre- 
gated wards  in  public  hospitals  supported  by  tax  funds,  and,  as  we 
shall  see,  largely  attended  segregated  schools." 

O.  HOUSING  POLIOT 

Before  turning  attention  to  the  schools,  however,  another  area  of 
segregation  needs  mention,  and  that  is  in  the  matter  of  housing.  Just 
as  was  the  case  in  Virginia,  so  in  Indianapolis  persons  of  African 
descent  were  present  from  the  beginning.  It  has  been  recorded  that  on 
the  very  mission  which  resulted  in  the  location  of  the  new  State  capitol 
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isliecf  staking  the  lots."  However,  by  the  time  the  first  German  and  Irish 
immigrants  nad  been  imported  in  1836  to  work  on  the  Central  Canal, 
most  Negroes  were  to  be  found  in  “Colored  Town,”  on  the  outskirts  of 
the  mile  square,”  and  were  later  concentrated  in  the  area  around  In- 
diana Avenue.  , 

Segregation  in  the  housing  of  Negroes  in  Indianapolis  has  persisted 
at  least  until  the  date  of  the  filing  of  this  action.”  As  the  evidence  in 
this  case  discloses  without  conflict,  Negroes  were  discouraged  from  pur- 
chasing homes  in  predominately  “white”  neighborhoods  by  various 
methods : White  realtors  refused  to  show  such  homes  to  Negroes  (and 
no  Negro  real  estate  broker  was  permitted  to  become  a meinber  of  the 
Indianapolis  Real  Estate  Association  until  1962),  a two-price  system 
was  used : A realistic  market  price  to  whites  and  a ridiculously  inflated 
price  to  Negroes,  lending  institutions  refused  to  finance  homes  sought 
to  be  purchased  by  Negroes  in  white  areas.  Those  pioneering  Negroes 
who  nevertheless  overcame  all  obstacles  and  succeeded  in  purchasing 
such  a home  were  then  harassed  by  such  devices  as  threatening  and 
obscene  telephone  calls,  stones  hurled  through  window,  neighborhood 
ostracism,  et  cetera.31  Certain  streets  and  other  landmarks,  such  as  Fall 
Creek,  White  River,  certain  railroad  tracks,  et  cetera,  were  regarded 
at  different  time  as  barriers  to  be  huddled  by  Negroes  at  their  peril. 

In  addition  to  pressures  of  the  f oregoing  type,  applied  by  individual 
whites,  residential  segregation  was  also  enforced  by  law,  in  many 
instances.  Perhaps  the  best  known  method  was  by  means  of  the  racial 
covenant  which,  when  inserted  into  a deed  or  plat  of  a real  estate 
subdivision,  limited  'Ownership  of  the  lot  to  poisons  of  the  white  race. 
As  may  be  noted  from  a cursory  observation  of  plats  recorded  in  the 

*•  For  an  extended  discussion  of  these  and  similar  examples  of  State  Imposed  or 
tolerated  segregation,  see  Thombrougb,  pp.  86-93. 

81  Leary,  Indianapolis,  the  Story  of  a City  (1970),  p.  8 (hereinafter  “Leary”). 

* Ibid.,  p.  13. 

80  The  C?vil  Rights  Act  of  1968,  Public  Law  90-284, 82  Stat.  81, 42  TJ.S.C.  §§3601 
et  seq,  was  not  fuliy  effective  until  December  81, 1969,  and  its  effects  have  barely 

begun  to  be  felt  \ . ^ ...  . . - 

81  One  who  received  such  treatment  was  Mr.  Grant  Hawkins,  a graduate  of 
Indiana  University,  successful  businessman,  and  first  Negro  member  of  the  school 
board.  For  a more  detailed  discussion,  see  Thombrough,  pp.  22-29. 
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plat  books  kept  in  the  office  of  the  recorder  of  Marion  County,  many 
of  the  better  known  subdivisions,  such  ns  Williams  Creek  Estates, 
Broadmoor  Estates,  Meridian  Hills,  Highswood  Addition,  Forest 
Hills,  Wellington  Estates,  Fall  Creek  Highlands,  Greenslopes, 
Wynedale,  Ellenbergcr  Plaza,  and  Meridian-Kesslev  Terrace,  con- 
tained such  covenants,  which  were  routinely  enforced  until  held  un- 
constitutional in  1948.82 

As  shown  by  the  evidence  herein,  the  city  of  Indianapolis  took 
official  action  to  enforce  segregation  in  1926  when  the  city  council,  with 
only  one  dissenting  vote,83  adopted  General  Ordinance  No.  15,  making 
it  unlawful  for  any  Negro  “to  establish  a home-residence  on  any 
property  located  in  a white  community  or  portion  of  the  municipality 
inhabited  principally  by  white  people  . . . ,”  or  for  a white  person, 
to  commit  the  same  act  in  a Negro  community.  Hie  ordinance  im- 
posed a fine  and  imprisonment  for  violation,  and  further  provided! 
that  each  7 days  maintenance  of  such  a residence  would  be  deemed! 
a separate  offense.84  Passage  of  the  ordinance  was  noted  by  the  In- 
dianapolis News,  then  and  now  one  of  Indiana’s  leading  newspapers,, 
which  stated  that  “Sincere  convictions  arc  represented  in  the  ordi- 
nance . . and  “Patience  and  forbearance  are  called  for.” 35  When* 
the  Marion  Circuit  Court  held  the  ordinance  unconstitutional  a short 
time  later,  The  Indianapolis  News,  had  a plan  of  action.  “One  thing 
should  be  done  as  soon  as  possible,”  it  editorialized,  “and  that  is  to 
pave  the  streets  in  colored  neighborhoods,  and  make  them  so  attractive 
that  there  will  be  no  desire  to  get  out  of  them  . . . The  surroundings 
should  be  made  as  good  as  those  in  white  sections,  so  that  there  may 
be  no  reason  for  leaving  them.” 80  As  recently  as  July  4,  1963,  the- 
major  Indianapolis  newspapers,  in  their  real  estate  want  ad  columns, 
used  the  designation  “for  colored,”  or  “col.”  in  describing  residential 
property  in  certain  sections  of  the  city. 

It  is  common  knowledge  that  in  many  small  towns  and  a few 
larger  ones  in  Indiana  the  custom  that  Negroes  were  not  allowed 
to  stay  overnight  was  so  inviolable  that  it  had  the  force  of  law  and 
was  actually  enforced  by  local  officials.87  Thus  today  it  is  noticeable 
that  almost  no  Negroes  are  to  be  found  in  communities  adjoining 
the  school  city  of  Indianapolis.  Marion  County  has  three  munici- 
palities other  than  Indianapolis,  all  contiguous  to  the  school  city.. 
Beach  Grove,  an  industrial  community  of  13,432,  has  a Negro  popula- 
tion of  19.  Speedway  City,  a similar  type  community,  has  68  Negroes- 
out  of  a total  population  of  14,951,  while  Lawrence  has  216  Negroes- 
out  of  a total  population  of  18,997.  Of  Marion  County’s  792,299  resi- 
dents, 134,474  or  17  percent  are  Negro.  Of  these,  approximately 

“The  plats  of  Kessler  Paris  and  Crippin’s  River  Park  Addition  were  recorded’ 
with  racial  covenants  in  1949,  after  they  had  already  been  held  unconstitutional' 
by  the  Supreme  Court  in  Hurd  v.  Hodge,  1948,  834  U.S.  24,  68  S.  Ct.  847,  92- 
L.  Ed.  1187. 

“ Hon.  Edward  B.  Raub  voted  in  the  negative. 

“The  mayor  and  most  members  of  the  city  council  of  this  period  (not  in- 
cluding Raub)  had  been  elected  with  the  support  of  the  Ku  Klux  Elan.  For 
a short  summary  of  the  Elan  era  see  Leary,  ch.  28. 

“The  Indianapolis  News,  editorial,  Mar.  16, 1926. 

“Ibid.,  Nov.  24, 1926. 

" Thornbrough,  p.  21. 
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122,086,  or  98.5  percent  are  confined  to  the  central  area  served  by  the 
defendant  school  board.88 

The  Bureau  of  the  Census  recognizes  approximately  250  standard 
metropolitan  statistical  areas  in  the  1970  census.80  Such  an  area  is 
a county  or  group  of  contiguous  counties  which  contains  at  leasf 
one  city  of  50,000  or  more  inhabitants  and  which,  according  to  certain 
criteria,  are  socially  and  economically  integrated  with  the  central  city. 
The  Indianapolis  Metropolitan  Statistical  Area  has  1,109,882  inhabi- 
tants and  includes,  in  addition  to  Marion  County,  the  contiguous 
counties  of  Boone,  Hamilton,  Hancock,  Hendricks,  Johnson,  Morgan, 
and  Shelby.  The  1970  census  figures  reflect  a total  of  2,849  Negroes 
out  of  a total  population  of  317,583  residing  in  these  seven  suburban 
counties,  a percentage  of  0.897. 

D.  SCHOOL  POLICIES  TO  1040 

In  early  Indiana,  as  has  been  seen,  the  Negro  lacked  many  of  the 
rights  which  are  the  ordinary  attributes  of  citizenship.  The  plain 
fact  is  that,  although  entitled  to  certain  rights  under  Indiana  law, 
such  as  the  right  to  own  property  and  the  right  to  personal  liberty, 
Negroes  were  not  considered  to  be  citizens  of  the  State  until  the 
adoption  of  the  14th  amendment  to  the  Constitution  of  the  United 
States.40  For  this  reason,  many  of  the  rights  conferred  upon  citizens 
by  the  successive  Indiana  constitutions  were  construed  as  not  applying 
to  Negroes. 

Thus  in  an  early  case  it  was  held  that  Negro  children  ( could  not 
attend  school  with  white  children  over  the  protest  of  a white  parent, 
even  if  they  paid  their  own  tuition.45  A statute  in  force  in  1861  barred 
Negroes,  mulattoes,  and  the  children  of  mulattoes  from  admission  to 
the  common  schools.42  After  the  adoption  of  the  14th  amendment,  the 

f;eneral  assembly  in  1869  enacted  a law  providing,  for  the  first  time, 
or  the  education  of  Negro  children,  but  providing  also  for  them  to  be 
organized  into  separate  schools.  The  statute  provided  that  if  there 
were  not  a sufficient  number  of  such  children  within  attending  dis- 
tance to  form  a school  in  one  district,  several  districts  could  be 
consolidated;  and  if  there  were  not  enough  to  be  consolidated  within 
a reasonable  distance,  “the  trustee  . . . shall  provide  such  other  means 
of  education  for  said  children  as  shall  use  their  proportion,  according 
to  members,  of  school  revenue  to  the  best  advantage.” 48 

The  case  of  Corey,  et  al.  v.  Garter 44  was  commenced  by  Carter,  a 
Negro  parent  of  school-age  children,  against  the  school  officials  of 
Lawrence  Township,  Marion  County,  to  compel  them  to  accept  his 
children  as  pupils  in  the  “white”  district  school,  such  officials  having 
failed  to  provide  any  school  in  that  or  any  adjoining  district  near 
enough  for  his  children  to  attend,  whereby  they  were  denied  the  right 


**  All  statistics  are  based  upon  the  1970  census. 

"Bureau  of  the  Budget,  Standard  Metropolitan  Statistical  Areas  (1967,  as 
supplemented). 

40  Cory,  et  al,  v.  Carter,  1874, 48  Ind.  827. 

41  Lewis  v.  Henley,  et  al,  1850, 2 Ind.  382. 

49  Draper,  Trustee,  et  al,  v.  Cambridge,  1803, 20  Ind.  268. 

43  Acts  1869,  ch.  16,  sec.  3,  p.  41. 

44  Note  40,  supra. 


85 


84 


to  attend  any  school  at  all.  He  secured  an  order  of  mandate  f rom  the 
Marion  Superior  Court,  but  the  Supreme  Court  reversed,  holding  that 
under  the  1869  act,  Negro  children  "were  not  entitled  to  admission  m 
common  schools  provided  for  the  education  of  white  students.  This 

holding  was  reaffirmed  in  subsequent  cases.45 

In  about  1868,  Indianapolis  erected  a new  schoolhouse  and,  initici- 
patingthe  1869  legislation,  assigned  the  old  building  on  Market  Street 
for  the  education  of  Negro  children.40  A separate  elementary  school 
was  opened  there  in  the  fall  of  1869.  Thus,  at  the  very  inception  of 
public  education  for  the  Indianapolis  Negro  child,  he  was  segregated 
by  virtue  of  State  law.  As  will  be  demonstrated  later,  de  jure  segrega- 
tion in  the  elementary  schools  continued  virtually  without  change 
until  this  action  was  filed,  100  years  later.  The  situation  with  respect 
to  high  schools  has  taken  a more  erratic  course. 

Indianapolis’s  first  high  school  was  Shortridge,  followed  by  Em- 
merich Manual  Training  and  Arsenal  Technical.  For  more  than  50 
years,  no  separate  high  school  for  Negro  students  was  established, 
and  after  1877,  schoolchildren  of  both  races  were  permitted  to  select 
the  high  school  of  their  choice,  attending  on  an  integrated  basis.47 
However,  with  impetus  provided  by  a petition  from  the  Indianapolis 
Chamber  of  Commerce,  the  school  board  on  December  22, 1922,  adopted 
a resolution  authorizing  the  construction  of  a “colored  high  school. 
IVlien  such  school,  Crispus  Attucks,  was  opened  in  September  1927, 
all  Negro  high  school  students  were  forthwith  compelled  to  attend 
it,  regardless  of  their  place  of  residence  in  the  city.  In  1935,  chapter 
16  of  the  acts  of  1869  was  further  amended  to  require  the  board  to 
provide  transportation  for  Negro  students  required  to  travel  more 
than  a certain  distance  by  reason  of  its  segregation  policies.48  Thus 
was  instituted  the  policy  of  tax-paid  transportation  of  school  children 

(busing).  .....  » i 

Another  act  of  the  1935  General  Assembly  is  instructive.  A law  en- 
acted in  1907  had  directed  township  trustees  to  abandon  all  schools 
under  their  charge  at  which  the  average  daily  attendance  had  been 
12  or  fewer  pupils.  The  1935  act 40  added  the  following  proviso : Pro- 
vided, further,  that  nothing  in  this  act,  or  in  the  act  to  which  it  is 
amendatory,  shall  authorize  the  discontinuance  of  any  school  ex- 
clusively for  colored  pupils  where  such  school  is  the  only  school  tor 
colored  pupils  in  such  school  corporation,  and  any  such  school  here- 
tofore discontinued  by  the  operation  of  such  act  shall  be  reestab- 
lished.” (In  sum,  trustees  were  ordered  by  the  State  to  furnish  a 
separate  school  building  and  teacher  for  the  instruction  of,  for  ex- 
ample, one  Negro  child  attending  primary  school,  rather  than  permit 

that  child  to  attend  a white  school.)  r , 

In  1947,  two  bills  were  introduced  m the  General  Assembly,  each  ox 
which  had  as  its  purpose  the  elimination  of  segregation  based  on  race, 


« Greathouse  v.  Board  of  School  Qom’rs.  1920,  198  Tnd.  9o,  151  N.1V411 ; 
cx  rel.  Mitchell  v.  Gray,  et  al.,  School  Trustees,  1883,  93  Infl.  303;  State,  ex  rel. 
Oliver,  et  al.  v.  Grubb,  Trustee,  1882, 85  Ind.  213. 

"Sisn^ch.  81,  § 1,  p.  124,  had  amended  ch.  16  of  the  nefarof.. I860 re- 
quire admission  of  Negro  students  to  white  schools,  if  no  separate  school  or 

comparable  grade  was  provided  for  Negroes.  : 

48  Acts  1935,  ch.  296,  § 1,  p.  1457. 

4#  Acts  1935,  ch.  77,  § 1,  p.  231. 
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color,  creed,  et  cetera,  in  the  public  school  system.  In  due  time,  a pub- 
lice  hearing  was  held  on  one  of  the  bills  by  the  House  Committee  on 
Education,  at  which  time  the  then  superintendent  of  schools  of  de- 
fendant board,  pursuant  to  its  authorization,  appeared  and  spoke  in 
opposition.  Neither  bill  passed.  However,  in  1949,  an  act  was  passed 
which  required  desegregation  on  a phased  basis.80  Thus  ended,  at  least 
for  a time  (see  part  V H) , the  official  State  policy  of  segregation. 

IV.  Board  Policies,  1949-54 

As  has  been  shown,  the  official  policy  of  the  State  of  Indiana  and  of 
its  agent,  the  defendant  school  board,  was  one  of  de  jure  separation  of 
its  Negro  and  white  students  prior  to  1949.  During  the  1948-49  school 
year,  only  614  out  of  a total  of  11,304  Negro  students  (5.4  percent  at- 
tended regular  elementary  schools  of  racially  mixed  population.  The 
other  10,690  pupils  attended  16  all-Negro  elementary  schools  and  all- 
Negro  Crispus  Attucks  High  School.  The  faculty  and  staff  of  each 
school  was  completely  segregated,  and  the  superintendent’s  adminis- 
trative staff  was  all  white.  Generally,  Negro  schools  were  built  in 
Negro  residential  areas  and  white  schools  m white  areas;  and  when 
residential  patterns  were  mixed,  Negro  and  white  attendance  zones 
overlapped.  Grade  structures  were  altered  to  achieve  segregation  in 
some  instances.  Negro  students  in  the  elementary  grades  were  required 
to  walk,  or  were  transported  to  all-Negro  schools  when  there  were 
schools,  serving  only  white  students,  closer  to  their  homes.  None  of 
these  facts  are  clenied  by  the  defendants. 

The  1949  act  which  abolished  segregation  in  the  public  schools,  re-, 
quired  segregated  districts  to  begin  desegregating  a grade  a year  by 
permitting  those  students  enrolling  for  tne  first  tune  in  kindergarten, 
the  first  elementary  grade,  and  the  first  junior  and  senior  high  school 
grades  to  enroll  in  the  school  nearest  their  homes.  Accordingly,  the 
board  adopted  a policy  which,  on  its  face,  generally  followed  the  pro- 
visions of  the  statute.51 

In  some  instances  where  desegregation  would  have  resulted  if  chil- 
dren had  been  assigned  to  the  closest  school,  they  were  assigned  to 
segregated  schools  farther  from  their  homes.  The  hoard’s  construction 
policies  during  the  period  1949-53  minimized  the  amount  of  desegrega- 
tion that  occurred.  The  formerly  “colored”  elementary  schools  gen- 
erally remained  all-Negro.  Likewise,  though  specific  student  assign- 
ments were  made  for  all  high  schools,  Crispus  Attucks  remained  all 
Negro.  With  one  exception,  students  attending  the  all-Negro  elemen- 
tary schools,  some  of  which  were  nearer  and  more  accessible  to  other 

M Acts  1949,  Oh.  186,  p.  603 ; Burns  Ind.StntAnn.  §§  28-6106  to  28-6112  (1070) , 
as  amended. 

“There  were,  however,  exceptions  to  this  policy.  School  10,  serving  grades 
1-6  in  1948-40,  did  not  enroll  first  grade  pupils  in  1949-50.  Since  it  was  a Negro 
school  in  a predominantly  white  neighborhood,  white  students  in  that  neighbor- 
hood would  have  been  required  to  enroll  in  that  school  under  the  April  1949 
policy.  Negro  first  graders  who  would  have  attended  school  19,  enrolled  at  school 
64,  a nearby  all-Negro  school,  while  white  students  in  the  school  19  area  attended 
white  school  20.  ‘ 
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high  schools,  were  either  assigned  exclusively  or  given  an  option  to 
attend  Attucks;  partly  as  a result  of  administrative  suggestion,  the 
option  was  usually  exercised  in  favor  of  Attucks.  Further,  the  trans- 
fer policies  adopted  by  the  board  facilitated  the  maintenance  of  seg- 
regated high  schools.82 

At  the  close  of  the  1952  school  years,  the  board  drew  fixed  boundary 
lines  for  all  elementary  schools.88  These  boundary  lines  were  drawn 
with  knowledge  of  racial  residential  patterns  and  the  housing  discrimi- 
nation underlying  it.  Not  only  did  the  board  not  attempt  to  promote 
desegregation,  but  the  boundary  lines  tended  to  cement  in  the  segre- 
! gated  character  of  the  elementary  schools.  In  some  instances,  segrega- 

tion was  promoted  by  drawing  boundary  lines  which  did  not  follow 
; natural  boundaries  or  were  not  equidistant  between  schools.84  In  some 

instances,  optional  attendance  zones  between  white  and  Negro  schools 
; were  adopted  in  racially  integrated  neighborhoods.  From  1949  to  1953, 

; the  high  school  assigmnents  were  maintained  in  the  same  segregatory 

| pattern,  and  the  creation  of  the  predominantly  white  Harry  E.  Wood 

| High  School  on  the  Manuel  High  School  campus  helped  perpetuate 

| the  segregation  of  nearby  Crispus  Attucks. 

| At  the  time  of  the  Supreme  Court  decision  in  Brown,  / in  May  1954. 

j the  situation  was  as  follows:  Of  the  16  “colored  schools”  as  or 

j 1949,  two  were  closed,  one  was  converted  to  an  all-white  school,58  one 

was,  subsequently,  considered  part  of  the  Crispus  Attucks  “junior  divi- 
t sion,”  and  the  other  12  were  97.5  percent,  or  more,  Negro.  Of  2,787 

I Negro  high  school  students,  1,618  attended  Crispus  Attucks,  and  fac- 

! ulty  desegregation  was  minimal.  The  board  thus  began  the  post-Z?roum 

} 1 era  in  May  1954,  in  substantially  the  same  position  that  it  ended  the 

i official  segregation  era  in  1949.  The  schools  were  still  segregated  by  op- 

i oration  of  law,  by  virtue  of  the  acts  and  omissions  of  the  board  done  m 

defense  of  the  new  requirements  of  Indiana  law. 


“One  reason  tor  transfers  to  be  given  “special  consideration”  was  if  a pupil 
had  an  older  sibling  attending  the  preferred  high  school.  This  operated  as  a 
grandfather  clause  permitting  white  students  to  escape  Attucks,  and  remained  in 
effect  through  March  1970.  Furthermore,  proximity  per  se  was  not  a legitimate 
reason  for  transfer,  unless  a student  lived  more  than  2 miles  from  the  assigned 
high  school ; this  prevented  Negro  students  who  lived  within  2 miles  of  Attucks 
from  transferring  to  other  high  schools  which  were  doser  to  their  residences. 

“Negro  students  were,  nevertheless,  bused  to  Negro  schools  outside  their  at- 
tendance zones  from  racially  mixed  areas  in  at  least  two  cases. 

54  For  example,  the  common  boundary  between  schools  86  (99.8  percent  Negro  in 
1953-54)  and  60  (11.6  percent  Negro)  was  within  one  block  of  school  36  and  some 
eight  to  10  blocks  from  school  60.  The  boundary  between  schools  42  (100  percent 
Negro)  and  44  (1.2  percent  Negro)  required  Negro  students  in  one  area  south  of 
school  42  to  cross  a canal,  a parkway,  and  two  railroad  tracks  to  get  to  school  42; 
no  such  impediment  stood  between  this  area  and  school  44.  The  school  26  (99.S 
percent  Negro)  common  boundary  with  school  10  (9.7  percent  Negro)  required 
Negro  students  in  the  western  one  to  three  blocks  of  the  school  26  zone  to  cross 
five  railroad  tracks  to  get  to  school  26 ; no  such  impediment  existed  between  this 
area  and  school  10.  . . ' „ 

M School  19  was  converted  from  an  all-Negro  nonneighborhood  school  to  an  all- 
white  nonneighborhood  school  in  September  1958.  Almost  all  the  Negro  pupils 
who  had  attended  school  19  were  assigned  to  school  64,  as  school  64*s  attendance 
zone  was  redrawn  to  include  almost  all  the  Negro  students  in  the  area.  School  19 
served,  in  1953-54,  two  noncontiguous  white  areas  and  was  located  in  neither  of 
them. 
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V.  Board  Policies,  1954-68 

From  the  date  of  Brown  I to  the  date  of  this  action,  the  board  con- 
tinued the  student  and  faculty  assignment  policies  of  the  previous  era 
without  change.  . . 

Since  1954,  the  most  notable  nonracial  characteristic  of  the  school 
^system  has  been  growth.  The  total  number  of  elementary  pupils  rose 
from  53,352  in  1954-55  to  82,853  in  1967-68,  while  the  number  of 
schools  rose  from  87  regular  elementary  and  junior  high  schools  and 
•eight  regular  high  schools  in  1954-55  to  113  regular  elementary  and 
junior  high  schools  and  11  regular  high  schools  in  1967-68.  This 
growth  caused  overcrowding  problems  in  many  schools  at  one  time 
or  another,  and  the  board  had  available,  and  employed,  various  tech- 
niques to  deal  with  this  overcrowding. 

Among  these  techniques  were  attendance  zone  boundary  changes, 
the  construction  of  additions,  the  construction  of  new  schools,  the 
:provision  of  transportation  or  the  adjustment  of  existing  transporta- 
tion, alteration  in  grade  structures,  and  the  location  or  relocation  of 
special  education  classes  in  elementary  schools.  Often  these  techniques 
•were  combined ; for  example,  in  the  construction  of  an  addition  and  a 
simultaneous  boundary  .change  to  relieve  overcrowding  at  two  con- 
tiguous schools. 

The  defendant  board  has  constructed,  numerous  additions  to  schools 
: since  1954;  more  often  than  not  the  capacity  thus  created  has  been 
used  to  promote  segregation.  It  has  built  additions  at  Negro  schools 
-and  then  zoned  Negro  students  into  them  from  predominantly  white 
schools ; 00  it  has  built  additions  at  white  schools  for  white  children 
attending  Negro  schools;  it  has  generally  failed  to  reduce  overcrowd- 
ing at  schools  of  one  race  by  assigning  students  to  use  newly  built  ca- 
pacity at  schools  of  the  opposite  race."7  The  board  has  also  constructed 
simultaneous  additions  at  contiguous  predominantly  white  and 
Negro  schools,88  and  has  installed  portable  classrooms  at  schools  of 
one  race  with  no  adjustment  of  boundaries  between  it  and  neighboring 
schools  of  the  opposite  race. 

M For  example,  the  board,  after  hearing  complaints  about  the  number  of  Negroes 
at  school  60,  completed  “the  construction  of  12  classrooms  at  school  36  (90.0 
percent  Negro)  in  September  1950,  and  zoned  some  80  students,  a predominantly 
Negro,  from  school  60  into  school  36.  Other  students,  predominantly  white,  wore 
assigned  to  school  60  from  school  76. 

c,In  1954-55  school  37  (100  percent  Negro)  was  104  students  over  capacity; 
neighboring  school  51  (100  percent  white)  was  74  students  over  capacity.  An 
eight-room  addition  was  completed  at  school  37  in  February  1956.  No  boundary 
adjustment  was  made  between  37  and  51,  however,  and  overcrowding  at  51 
persisted  so  that  by  1958-59,  it  was  121  students  over  capacity  (and  only  1.7 
percent  Negro).  Finally,  in  September  1960,  a six-classroom  addition  was  com- 
pleted at  school  73  and  the  boundary  between  school  51  (6.1  percent  Negro)  and 
school  73  (10.7  percent  Negro)  was  adjusted  so  that  approximately  75  pupils 
were  sent  to  school  73  from  51. 

» For  example,  in  January  1957,  nine  classrooms  were  added  to  school  64  s 
neighbor,  school  21 ; in  August  1957,  six  classrooms  were  added  to  school  64. 
In  1956-57  and  1967-58,  school  21  was  99.22  percent  and  98.28  percent  white,  and 
school  64  was  99.08  percent  and  99.77  percent  Negro.  As  another  example,  schools 
27.  29,  and  46  are  within  six  blocks  of  one  another.  From  1954  to  1957  each  re- 
•ceived  additions  of  four  to  eight  rooms.  At  the  time  of  construction,  school  29 
vwas  85.3  percent  Negro,  while  27  and  45  were  96.5  percent  and  95.4  percent  white. 
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The  board  has  also  constructed  additions  to  large,  predominantly 
Negro  elementary  schools  when  desegregation  would  have  resulted 
from  adding  classrooms  to  nearby,  smaller  predominantly  white 
schools.60  These  large  schools  have  often  had  inadequate  sites.80  Of  the 
four  largest  elementary  schools  in  the  system,  all  are  more  than  90 
percent  Negro,  and  three  have  had  large  additions  constructed  within 
the  last  10  years.  For  example,  an  eight-classroom  addition  was  com- 
pleted at  school  41  in  January  1962,  when  it  was  99.5  percent  Negro, 
and  had  a site  of  2.7  acres.  For  the  1970-71  year  this  school  enrolled 
1,404  pupils,  99.7  percent  Negro. 

An  eight  classroom  addition  was  completed  at  school  64  (99.3  per- 
cent Negro)  in  September  1962.  Nearby  Schools  111  (100  percent 
white)  and  112  (97.9  percent  white)  were  purchased  after  annexation 
and  opened  that  same  month.  The  children  from  these  latter  schools 
in  grades  7 and  8 were  transported  to  school  82  even  though  school 
64  was  closer  to  most  of  these  pupils.01  This  continued  through  the 
1965-66  school  year.  None  of  tnese  schools  other  than  64  was  more 
than  4.5  percent  Negro  during  such  years,  while  64  was  never  less  than 
99.3  percent  Negro.  Further,  the  faculty  at  school  64  was  96.4  percent 
Negro  in  1965-66;  the  faculties  at  82,  111  and  112  wore  nil  white  that 

same  year.  , , . . . , 

The  failure  to  assign  white  children  to  Attucks  had  important  con- 
sequences for  the  Indianapolis  elementary  schools.  Negro  students 
who  formerly  had  been  required  to  attend  Attucks  regardless  of  resi- 
dence were  now  permitted,  in  some  cases,  to  attend  high  schools  closer 
to  their  homes.  Because  there  was  no  offsetting  assignment  of  whites 
to  Attucks,  through  the  arrangement  of  optional  zones  and  nonneigh- 
borhood feeder  assignments,  the  Attucks  enrollment  dropped  substan- 
tially during  the  1950’s  while  the  predominantly  white  high  schools 
increased  in  enrollment. 

Attucks  thus  had  available  space  during  this  period,  and  could,  and 
did,  accommodate  elementary  students  from  overcrowded  Negro  ele- 
mentary  schools.  At  various  times  since  1954  the  following  schools, 
none  of  which  have  ever  been  less  than  96.5  percent  Negro,  have  been 
assigned  to  the  Crispus  Attacks  campus : 63, 17,  23, 24, 40,  and  4.  Sev- 
eral hundred  of  these  pupils  attended  school  in  the  Crispus  Attucks 
buildin"  during  the  1950’s.  The  assignment  of  students  from  these  ele- 
mentary schools  to  Attucks  should  be  contrasted  with  the  assignment 
of  other  students,  predominantly  white,  from  nearby  elementary 
schools  to  Arsenal  Technical  High  School  during  this  same  period. 

During  the  post-1954  period,  the  board  perpetuated  segregation 
through  the  use  of  optional  attendance  zones.  Specifically,  in  areas  of 
racially  mixed  residential  patterns  students  were  given  options  between 


“In  April  1961,  a survey  of  elementary  principals  was  taken  by  the  Board, 
reonestlng  a “professional  opinion"  as  to  maximum,  Ideal,  and  minimum  school 
Ss  For  a K-8  school,  the  median  Ideal  size  designated  by  the  00  principals 
returning  the  questionnaire  was  600 ; for  a K-0  school,  500.  .....  . , 

“The  State  superintendent  of  public  instruction  has  established  minimum 
acrenge  requirements  of  7 seven  acres  for  the  first  200  students  and  1 acre  to 

encli  additional  100  students.  ' . • . 0 ' 

“The  Jnnuarv  1907,  housing  facility  study  noted  that  school  82  was  quite 
crowded  during  those  4 years"  that  junior  high  students  were  transported  to 
82  from  111  and  112. 
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predominantly  Negro  and  predominantly  white  elementary  schools, 
and  where  entire  elementary  districts  covered  both  Negro  and  white 
neighborhoods,  graduates  were  given  options  between  predominantly 
Negro  and  predominantly  white  high  schools.02  Students  in  Negro 
elementary  schools  were  given  options  to  Crispus  Attucks  when  other, 
predominantly  white  high  schools  were  closer  and  more  accessible. 
White  students  in  optional  zones  almost  always  attended  white  schools. 

The  board  lias  perpetuated  segregation  through  the  construction  of 
new  schools.  Specifically,  new  elementary  schools  to  be  attended  by 
students  of  predominantly  one  race  have  been  constructed  adjacent  to 
schools  attended  primarily  by  students  of  the  opposite  race,03  new  - 
middle  schools  have  been  constructed  to  enroll  the  students  of  one  race 
adjacent  to  schools  attended  by  students  of  the  opposite  race,04  and 
new  high  schools  have  been  located  and  constructed  where  they  have 
served  predominantly  white  student  populations.00 

The  board  has  perpetuated  segregation  by  transporting  students 
from  overcrowded  schools  of  one  race  to  schools  of  the  same  race 
rather  than  to  available  nearby  schools  of  the  opposite  race.  In  con- 
trast to  the  current  local  and  national  hullabaloo  about  busing,  the 
board’s  minutes  record  no  citizen  protests  to  the  busing  of  wliite  stu- 
dents to  white  schools. 

The  board  has  also  perpetuated  segregation  in  the  assignment  of 
special  education  classes.  Specifically,  it  has  maintained  predomi- 
nantly Negro  and  predominantly  wliite  special  education  departments 
at  contiguous  Negro  and  white  schools  and  has  shifted  special  educa- 
tion classes  between  schools  with  a resultant  increase  in  segregation.00 


oa  School  32  was  assigned  to  Sliortridge  until  September,  1952.  At  that  time, 
when  32  was  52  percent  Negro,  it  was  given  an  option  to  Attucks.  By  September 
1964,  when  it  was  94  percent  Negro  with  a 100  percent  Negro  faculty,  the  option 
was  ended  and  school  32  was  assigned  solely  to  Attucks.  Similarly,  school  44 
was  assigned  to  Shortridge  until  September  1955,  when  it  was  4.1  percent  Negro. 
At  that  time  it  was  given  an  option  to  George  Washington  and  Attucks  as  well 
as  Shortridge.  As  the  percentage  of  Negroes  continued  to  rise,  both  the  Shortridge 
and  Washington  options  were  dropped  and  the  students  were  assigned  solely  to 
Crispus  Attucks. 

43  In  March,  1968,  a new  school  10  building  was  completed  on  a site  several 
blocks  from  the  previous  school  19.  This  school  was  96.3  percent  white  in  1968-69. 
Its  attendance  zone  is  still  not  justifiable  by  neighborhood  standards,  and  its 
construction  insured  that  school  64  ( 99.5  percent  Negro  in  1968-69)  would  re- 
main virtually  all  Negro,  as  it  in  fact  has.  A new  school  2 (90.4  percent  white 
in  1958-59)  was  completed  in  October,  1958,  containing  20  classrooms,  while 
nearby  school  40  was  all  Negro. 

41  Of  the  various  types  and  sizes  of  multidistrict  junior  high  schools  established 
in  the  system  since  1954,  only  one  has  involved  the  assignment  of  Negro  major- 
ity and  white  majority  schools  to  the  same  junior  high  school. 

“ The  two  most  recently  constructed  high  schools  in  the  city  (John  Marshall 
and  Northwest)  have  been  built  on  the  extreme  northeastern  and  northwestern 
.areas  of  the  city,  where  the  board  knew  they  would  serve  virtually  all-white 
areas.  Both  of  these  schools  have  in  fact  reinforced  the  growing  racial  isolation 
■of  the  inner  city. 

M An  all-Negro  special  education  department  was  maintained  at  Attucks  while 
:an  integrated  department  was  maintained  at  Wood  through  most  of  this  period 
since  Wood  was  established  in  1953.  All-Negro  and  all-white  departments  have 
•coexisted  in  virtually  all-Negro  school  64  and  neighboring  predominantly  white 
School  21  almost  continuously  since  September  1957.  Predominantly  Negro  spe- 
cial education  classes  exist  on  the  west  side  at  predominantly  Negro  schools  68, 
•52,  and  75,  while  predominantly  white  classes  are  housed  at  nearby  predomi- 
nantly white  schools  30  and  16. 
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Special  education  classes  often  enroll  students  from  a wider  area' 
than  the  normal  attendance  zone.  Thus  they  can  be  shifted  between-, 
several  schools  in  that  wider  area  to  relieve  overcrowding  where  neces- 
sary. The  board  has  shifted  these  classes  in  some  instances  and  failed 
to  shift  them  in  other  instances,  always  with  a resulting  increase  in- 
racial  segregation.  , „ 

During  the  1960’s  the  board  adopted  a “Shortndge  plan”  to  prevent 
Sliortridge  High  School  from  becoming  an  all-Negro  school.  This  plan 
had  the  immediate  effect  of  reducing  the  number  of  Negro  students 
in  Shortridge,  many  of  whom  subsequently  attended  Attucks.  No  steps 
were  taken  prior  to  the  filing  of  this  suit,  however,  to  desegregate 
Crispus  Attucks,  and  an  addition  to  Attucks  in  1966  coupled  with  the 
effect  of  the  Shortridge  plan  insured  the  continuation  of  segregation 

at  Attucks.07  ' . .,  . . 

Some  of  the  board’s  1954-68  segregation  practices  are  evident  in 
simple  boundary  changes.  For  example,  in  1962-63,  school  69  was  57.95- 
percent  Negro  and  school  11,  its  northern  neighbor  was  100  percent 
white.  A housing  facility  study  in  February  1963,  noted  that,  with 
respect  to  school  69 : 

Census  figures  for  the  district  indicate  a slight  decrease 
during  the  next  5 years.  The  nature  of  the  district  is  changing 
considerably,  which  may  cause  a further  increase;  however, 
serious  overcrowding  is  not  anticipated  in  this  district  in  the 
next  5 years. 

Despite  this  assessment,  the  school  69-school  11  boundary  was  altered 
3 months  later  and  an  all-white  area  in  the  school  69  district  north  of 
38th  Street  was  transferred  to  all-white  school  ll.68  School  69’s  Negro 
percentage  immediately  rose  to  72.9.  ^ . 

According  to  the  evidence,  there  have  been  approximately  350  boun- 
dary  changes  in  the  system  since  1954.  More  than  90  percent  of  these* 

P1?he  reldtfof  allTf  the  foregoing  policies,  coupled  with  the  restric- 
tive housing  policies  of  the  entire  Metropolitan  area,  are  clear ; Since- 
1954  the  percentage  of  Negro  students  in  the  system  has  increased  from 
20  to  36,  and  the  segregation  has  likewise  increased.  The  number  of 
90  percent  or  more  Negro  schools  has  risen  from  13  to  25.  In 
1954-55,  85.9  percent  of  the  Negro  elementary  students  were  m major- 
ity Negro  schools;  in  1968-69,  the  percentage  had  risen  to  88.2.  In 
1968-69  Crispus  Attucks  was  99.8  percent  Negro.00  Faculty  and  staff 
were  assigned  on  a racially  segregated  basis,  meaning  that  Negro- 
schools  him  all-Negro,  or  virtually  all-Negro  faculties,  and  vice  versa. 
In  short,  nothing  really  changed  during  the  195F-68  penod,  (md  the- 
Indianapolis  school  system  on  die  date  of  this  suit  was  filed  remained 
segregated  by  operation  of  law. 

47  Because^  of  the  small  size  of  the  Attucks  site  <8.4  acres),  a waiver  bad  to  be- 
from  the  State  Board  of  Education.  This  waiver  was  obtained,  with  the 
0>TnoSo  “SanlSo  students  sttend  Attucks ; nevertheless,  In  106T-8S 
Attucks  enrolled  2,894  students,  2,898  Negro  and  one  white.  . • , .....  . . 

“ In  a lettw  to  parents  in  this  area,  an  assistant  superintendent  justified  the 
hnundarv  change  because  of  “crowded  conditions”  at  school  69.  . ■ . ■ . 

“5  first  white  attended  that  school  in  1967-68,  when  one  white  student  was 

enrolled.  '■  , , . 
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VI.  Board  Policies  Since  May  31, 1968 

In  May  1968,  after  the  board  received  notification  of  the  plaintiff’s 
intention  to  file  suit  if  deficiencies  were  not  corrected,70  it  contracted 
with  Indiana  University  to  study  elementary  school  boundaries  “for 
the  purpose  of  determining  the  best  method  of  achieving  maximum 
desegregation  of  all  schools  * * * under  the  neighborhood  concept.”71 
A special  study  committee  of  independent  consultants  was  formed, 
which  issued  its  report  in  April  1969,  making  no  recommendations  for 
the  promotion  of  integration  through  boundary  changes.  The  activities 
of  this  committee  may  best  be  characterized  as  farcical,  since  according 
to  the  testimony  of  one  of  its  members,  it  was  not  furnished  with  data 
as  to  the  racial  composition  of  the  students  or  faculty  at  any  school. 

In  February  1969,  the  board  requested  a study  of,  and  recommenda- 
tions for,  the  desegregation  of  the  Indianapolis  schools  in  a letter  to 
the  Office  of  Education,  U.S.  Department  of  Health,  Education,  and 
Welfare  (hereinafter  “HEW”).  A team  of  six  educators  from  HEW 
visited  the  system  for  4 days  in  March  1969,  and  prepared  a series  of 
recommendations  for  both  the  elementary  and  high  schools  in  the  sys- 
tem.72 These  recommendations  were  presented  to  the  board  on  April  18, 
1969.  On  June  17, 1969,  the  board  rejected  the  HEW  recommendations, 
finding  that  they  were  not  a “satisfactory  or  workable  solution  to  the 
integration  problem  of  the  schools.” 78 

In  the  same  statement  rejecting  the  HEW  recommendations,  the 
board  called  for  the  appointment  of  a community-based  committee  to 
recommend  programs  to  improve  integration,  with  the  first  priority 
directed  toward  secondary  sclipols.74  The  committee  was  formed  and  in 
October  1969,  filed  majority  and  minority  reports.  The  majority  rec- 
ommended the  construction  of  a new  Crispus  Attucks  (presumably, 
although  not  explicitly  stated,  racially  desegregated)  and  also  rec- 
ommended free  transfers  for  high  school  students  regardless  of  assign- 
ment.75 

Soon  after  this  report,  the  superintendent  established  a staff  com- 
mittee to  treat  the  problem  of  the  desegregation  of  Attucks.  This  com- 
mittee recommended  the  construction  of  a new  Attucks  and  the  phase- 
out of  the  present  Shortridge  and  Attucks.  The  board  ultimately 
rejected  the  proposed  phaseout  of  Shortridge,  but  directed  the  superin- 


wThis  was  a “notice  letter”  under  title  IV  of  the  Civil  Eights  Act  of  1964  ; 42 
U.S.O.  §2000o-6. 

71  The  so-called  “neighborhood  concept”  was  not  adopted  as  a formal  policy 
until  1965  and,  as  has  been  demonstrated,  has  proved  meaningless  in  practice. 
Its  principal  use  is  as  a slogan  for  those  opposed  to  busing  across  racial  lines. 

n Mr.  Johnson,  the  leader  of  this  team,  testified  that  he  recognized  that  time 
was  too  limited  to  draw  a comprehensive  plan ; therefore,  the  recommendations  of 
the  team  were  threefold : (a)  to  study  the  possibility  of  grade  reorganization  to 
desegregate  the  system ; (6)  the  submission  of  a series  of  specific  reorganiza- 
tions for  specific  schools  to  be  implemented  by  September,  1969,  as  examples  of 
methods  of  desegregation  and  as  an  act  of  good  faith  by  the  Board ; and  (o)  gen- 
eral recomendations  for  the  amelioration  of  segregation  at  Crispus  Attucks. 

?a  However,  a study  of  the  feasibility  of  the  HEW  recommendations  under- 
taken by  the  board  has  concluded  that,  with  respect  to  the  elementary  schools, 
all  were  feasible  except  for  an  alternate  plan  to  desegregate  school  64  and  the 
plan  to  desegregate  schools  48  and  66.  , .... 

74  Specifically,  the  committee  was  to  recommend  solutions  to  “the  problem 

presented  by  Crispus  Attacks  High  School  as  it  now  exists.” 

75  The  minority  recommended  enrichment  of  the  educational  program  at  At- 
tucks and  free  choice  in  high  school  student  assignment.  The  committee  submitted 
no  further  reports,  and  did  not  consider  elementary  school  desegregation. 
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tendent  to  search  for  a site  for  the  new  Attucks ; no  new  site  has  been 

found.  . 

During  the  1970-71  school  year,  ninth  graders  assigned  to  Attucks 
under  a revised  feeder  system  (which  desegregated  this  ninth  grade 
class)  attended  school  at  Northwest  High  School  and  the  Tudor  Hall 
school.70  Because  no  site  has  been  found  available  for  a new  Attucks, 
the  defendants  plan  to  assign  desegregated  freshman  and  sophomore 
classes  to  the  present  Attucks  campus  in  September  1971.  Grades  11 
and  12  will  remain  virtually  all  Negro?  and  if  this  grade-a-year  plan 
is  continued,  Attucks  will  remain  partially  segregated  until  Septem- 

ber  1973.  , 

Dining  the  1967-68  school  year,  the  school  board  decided  to  es- 
tablish a middle  school  (to  be  known  as  the  Forest  Manor  Middle 
School)  housing  grades  6,  7,  and  8 and  serving  an  area  comprising 
the  attendance  zones  of  schools  1, 71,  and  73,  each  of  which  elementary 
schools  was  then,  and  is  now.  severely  overcrowded.  The  building  of 
the  Forest  Manor  Middle  School  was  not  begun  in  1968,  as  planned, 
but  the  project  has  been  revived,  and  the  school  board  is  on  the  point 
of  awarding  contracts  for  the  construction  of  the  Forest  Manor  Mid- 
dle School.  The  board’s  plans  for  the  utilization  of  this  middle  school 
are  being  reconsidered,  because  of  plaintiff’s  objections  to  its  proposed 
use  and  location.  During  the  1970-71  school  year  the  percentage  of 
Negro  students  at  schools  1, 71j  and  73  was  91.4, 92.6,  and  69.6,  respec- 
tively, and  the  proposed  location  of  the  Forest  Manor  school  is  in  a 
predominantly  Negro  residential  area.  It  is  apparent  that,  as  mat- 
ters stand,  the  proposed  school  would  tend  to  perpetuate  segregation. 

The  Board  adopted  a majority-to-minority  transfer  provision  on 
June  30,  1970.  For  the  1970-71  school  year  approximately  400  high 
school  and  50  elementary  school  students  transferred  under  this  pro- 
vision, and  at  the  time  of  trial  300  students  had  applied  for  such 
transfers  for  the  1971-72  school  year.77 

Since  this  suit  was  filed  the  board  has  provided  various  school  serv- 
ices on  a nondiscriminatory  basis.78  Transfer  policies  have  been  ad- 
ministered so  as  not  to  increase  segregation.  A black  history  curricu- 
lum has  been  developed.  Efforts  have  been  made  to  recruit  additional 
Negro  faculty  members,  and  Negro  professional  employees  have  been 
promoted  to  responsible  positions  in  the  central  administrative  office. 
A resolution  adopted  December  8. 1970,  commits  the  board  to  a pro- 


"•ram  for  the  integration  of  administrative  staffs  (including  the  coach- 
ing staff)  in  each  high  school.  '■  ■■. 

In  October  1970,  the  board  entered  into  a contract  with  the  Office 


In  October  1970,  tlie  board  entered  into  a contract  witxi  ini 
of  Education,  HEW,  under  which  the  latter  provided  funds  for  it  to 
employ  “advisory  specialists”  to  prepare  desegregation  plans  and  in- 
service  training  programs  for  the  Indianapolis  system.  Two  such  ad- 

wThe  Tudor  Hall  School  was  purchased  by  the  Board  for  eventual  use  as  a 
special  education  facility.  The  State  superintendent  objected  to  “ore  than  650 
students  being  housed  on  that  site,  so  part  of  the  Attucks  desegregated  freshman 

class  was  assigned  to  Northwest  High  School.  • , . ■ . • . 

77  Under  tills  provision,  students  can  transfer  from  a school  in  which  their 
race  is  In  a majority  to  a school  in  which  their  race  Is  in  a minority . The  trans- 
fers are  contingent,  under  the  terms  of  the  policy,  on  the  availability  ofsiw.ee, 
and  no  transportation  is  provided.  No  transfers  are  accepted  under  this  provision 
after  school  has  been  In  session  two  weeks  In  September. 
i*  Among  these  have  been  special  and  social  services,  lunch  programs,  libraries, 

and  a program  to  combat  dropouts. 


visory  specialists  were  employed,78  and  presented  four  plans  to  the 
board  on  April  1, 1971.  Three  of  these  plans  treated  only  11  all-b  a » 
or  virtually  all-black  schools,  while  the  fourth,  and  ^commended  plan 
desegregated  every  school  in  the  system.  On  May  .25,  1971,  the  board 
rejected  all  plans,  noting  that  the  trial  in  this  cause  was  to  commence 
July  12, 1971.  It  thus  appears  that  the  board,  having  taken  some  steps 
toward  rectifying  its  previous  failure  to  comply  with  Brown  II , is 
unwilling  to  proceed  further  unless  directed  to  do  so  by  the  court. 


VII.  External  Problems  Facing  tiie  Board 

Despite  the  fact  that  the  board,  through  the  years,  has  consistently 
employed  policies  and  practices  causing  and  maintaining  racial  segre- 
gation in  the  school  system  under  its  control,  it  is  only  fair  to  say  that 
various  factors  not.  of  its  own  making  have  contributed  to  that  result. 


A.  changes  in  racial  characteristics  of  school  cite 

Tlio  racial  characteristics  of  the  School  City  changed  significantly 
during  the  period  1954  through  1970.  The  number  of  Negroes  residing 
in  the  School  City  increased  rapidly,  both  absolutely  and  proportion- 
ately to  the  entire  population  of  the  School  City.  The  number  of  areas 
of  the  School  City  in  which  significantly  large  groups  of  Negroes 
resided  increased  similarly.  The  pattern  of  the  change  in  the  location 
of  black  residential  areas  was  one  of  expansion  from  the  center  ot  tee 
School  City  toward  its  boundaries.  While  tire  Negro  population  was 
increasing  'within  the  School  City,  the  white  population  within  the 
School  City  was  decreasing  rapidly,  and,  concurrently,  the  white 
population 'in  Marion  County  outside  the  School  City  was  increasing 

lftf  11^1960,  the  population  of  Center  Township  (all  of  which,  except 
a small  part  in  Beech  Grove,  lies  within  the  School  City)  was  333,351, 
of  which  243,448  (73  percent)  were  white  and  84,439  (26.8  percent) 
were  Negro;  in  1970,  the  population  of  Center  Township  had  declined 
to  273,598,  of  which  166,622  (61.2  percent)  were  white  and  106,112 

^ In  ^960,  the  population  of  Marion  Coimty  excluding  Center  Town- 
ship was  364,216,  of  which  353,659  (97  percent)  were  white  and  10,473 
(2.9  percent)  were  Negro.  In  1970,  the  population  of  Marion  Coimty 
excluding  Center  Township  was  518,701.  of  which  488,538  (94  per- 
cent) were  white  and  28,342  (5.4  percent)  were  Negro.  The  data  also 
show  that,  whereas  59  percent  of  the  white  population  of  Marion 
County  lived  outside  Center  Township  in  1960,  about  74.5  percent  of 
that  group  lived  outside  Center  Township  in  1970.  ... 

The  areas  of  the  School  City  in  which  the  change  in  racial  coin posi- 
tion  has  been  significant  in  the  last  10-year  period  include : 

1.  An  area  bounded,  generally,  by  38th  Street  on  the  north, 
Arlington  Avenue  on  the  east,  21st  Street  on  the  south,  and  Boulc- 


79 Both  of  these  specialists  were  already  employees  of  the  Indiapolis  system: 
one  was  a former  principal  and  consultant,  while  the  other  was  a former  teacher 
and  had  held  an  administrative  position  in  the  central  office.  MnfriMC!  ltl 

WAS  found  in  sec.  III-O.  pp.  13-17,  supra,  discrimination  against  Negroes  in 
the  matter  of  housing,  enforced  or  condoned  by  the  city  and  State  has  been  a 
major  factor  in  confining  the  Negro  to  a compact,  central  area. 
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vard  Place  on  the  west.  The  eastern  part  of  this  area  is  often 
referred  to  as  “the  Forest  Manor  area.  The  change  hi  the  racial 
composition  throughout  the  area  is  reflected  in  the  changes  in  the 
racial  composition  of  several  of  the  elementary  schools  which 
serve  the  area,  which  changes  are  shown  in  the  table  below: 


Negro  students  (per- 
cent of  total)  in 
1900-1061 

Negro  students  (per- 
cent of  total)  In 
1070-1071 

School  No. : 

0. 16 

91.4 

1 . 

ii 

0 

32.  5 

51 

5. 09 

78.  7 

53 

.21 

32.6 

60 

44.  55 

99.  6 

66 

.44 

86.  1 

69 

31. 31 

98.5 

71 

2. 92 

92.5 

73 

10. 73 

69.  6 

76 

53. 61 

99.  0 

83- 

(9 

41.  7 

99--  

0 

29.3 

no 

- (9 

98.4 

Not  open. 

2.  An  area  bounded  on  the  north  by  63d  Street  (Broad  Ripple 
Avenue) , on  the  east  by  the  tracks  of  the  Monon  Railroad,  on 
the  south  by  38th  Street,  and  on  the  west  by  the  Indianapolis 
Water  Co.  canal,  where  similar  changes  are  shown  in  the  table 
below: 


Negro  students  (per-  Negro  students  (per- 
cent of  total)  In  cent  of  total)  in 

1000-1061  1070-107 


School  No. : 

55 

66 

70 

84 

86 


0.  0 8.  5 

. 44  86.  1 

0 28.  1 

0 2. 2 

12.  36  53.  5 


3.  Scattered  areas,  in  each  of  which  the  population  shift  is 
reflected  by  a similar  sharp  change  in  the  racial  composition  of 
elementary  school  population,  which  changes  are  shown  in  the 
table  below: 


Negro  students  (per* 
cent  of  total)  in 
1000-1901 


Negro  students  (per- 
cent of  total)  in 
1070-1071 


School  No. : 
27.—. 

38 

45 

75—.. 


45.20  87.3 

38.63  91.90 

28. 19  98.  00 

24.82  77.50 


At  the  beginning  of  the  1970-71  school  year,  the  number  of  students 
enrolled  in  the  elementary  schools  was  79,587,  excluding  students 
enrolled  in  the  special  education  schools.  During  the  1970-71  school 
year,  that  total  enrollment  was  reduced  to  77,658;  the  difference  of 
1,929  between  the  October  and  June  enrollment  totals  is  the  net  result 
of  a departure  of  2,122  white  students  from  the  elementary  schools 
and  an  inflow  of  193  Negro  students  to  the  elementary  schools.  Of  the 
110  elementary  schools,  13  showed  gains,  and  81  showed  losses,  in  the 
number  of  white  students  enrolled  during  the  1970—71  school  year. 

B.  LOW-RENT  HOUSING  PROJECTS 

Low-rent  housing  projects  within  the  school  city  have  significantly 
affected  the  racial  composition  of  the  schools.  A project  typical  of 
this  kind  is  constructed  at  the  periphery  of  an  established  Negro 
residential  area  and,  for  that  reason  among  others,  attracts  a Negro 
occupancy,  which  is  eventually  reflected  in  the  racial  composition  of 
the  school  that  serves  the  area  in  which  the  project  is  situated. 

Such  an  effect  is  to  be  seen  in  several  elementary  schools,  including : 
School  67,  in  which  Negroes  constituted  4 percent  of  the  student  body 
in  1968-69  and  30.9  percent  in  1970-71,  owing  to  the  opening  of  Eagle 
Creek  Village  at  Tibbs  Avenue  and  Cossell  Road : school  112,  in  which 
Negroes  constituted  13.7  percent  of  the  student  body  in  1968-69  and 
42.9  percent  in  1970-71,  owing  to  the  opening  of  Raymond  Villa,  at 
Raymond  Avenue  and  Perkins  Street;  school  71,  in  which  Negroes 
constituted  10.8  percent  of  the  student  body  in  1965-66  and  92.6  per- 
cent in  1970-71,  owing  to  the  opening  of  Hawthorne  Place  at  32d 
Street  and  Emerson  Avenue;  ana  school  99.  in  which  there  were  no 
Negro  students  in  1968—69  and  in  which  Negroes  constituted  33.9 
percent  of  the  student  body  at  the  end  of  the  1970-71  school  year, 
owing  to  the  opening  of  Beechwood  Gardens  at  30th  Street  and  Gro- 

ham  Avenue.  . , . , 

Housing  projects  of  the  kind  just  described  not  only  have  racial  con- 
sequences for  the  schools;  each  of  them  tends  to  represent,  as  well,  a 
demand  for  a significant  amouut  of  school  space.  Eagle  Creek  Vil- 
lage, Raymond  Villa,  and  Beccliwood  Gardens  necessitated  additions 
to  schools  67, 112,  and  99,  respectively,  each  of  which  cost  about  $1,- 
300,000.  Salem  Village,  at  30th  Street  and  Baltimore  Avenue,  neces- 
sitated the  construction  of  a complete  school  (school  110) , which  has 
served  a virtually  all-black  student  body  since  it  was  opened  in 
1966.81 

0.  NONCOOPERATION  OP  LOCAL  OFFICIALS 

Some  of  the  reasons  why  no  new  site  for  Attucks  has  been  acquired 
are  directly  attributable  to  action  or  inaction  on  the  part  of  certain 
agencies  of  the  civil  government  of  the  city  of  Indianapolis.  One  pos- 
sible site  is  a 54-acre,  undeveloped  tract  at  the  southwest  comer  of 
the  intersection  of  38th  Street  and  White  River.  Although  a part  of 


81  Tlie  plaintiff  United  States  of  America,  which  of  course  sponsors  federally 
supported  housing  projects,  has  suggested  a finding  that  the  locations  of  six 
of  the  10  projects  opened  in  the  school  city  since  1005  have  tended  to  promote 
integration  in  those  instances.  There  is  insufficient  evidence  to  support  such 
a finding. 
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the  land  is  low,  there  is  more  than  adequate  high  ground  for  build- 
ings, and  the  low  ground  is  protected  by  a levee.  This  tract  is  owned 
by  the  city  of  Indianapolis,  which  could  presumably  make  it  available 
to  the  school  city  free  under  Indiana  law,82  or  in  any  event  make  the 
transfer  for  a nominal  price.83  However,  the  city  has  declined  to  con- 
sider parting  with  the  54  acres,  on  the  ground  that  it  is  needed  for  use 
as  a nursery  for  the  department  of  parks  and  recreation.  The  city’s 
sense  of  priorities  strikes  the  court  as  curious.84 

Another  likely  site  for  the  new  Attuclcs  was  determined  to  be  a tract 
at  30th  Street  and  Guion  Hoad,  and  the  board  acquired  an  option  to 
purchase  the  tract.  It  then  filed  an  application  to  have  the  land  re- 
zoned  for  school  use,  only  to  have  its  application  denied  by  the  Metro- 
politan Development  Commission  of  Marion  County,  which  asserts 
the  right  to  control  the  use  of  all  land  in  the  county,  including  that 
proposed  to  be  dedicated  for  public  purposes. 

D.  LEGISLATIVE  ACTION  SINCE  1040 

As  noted  briefly  above,  the  State’s  long-time  policy  of  de  jure  segre- 
gation ostensibly  ended  in  1949  with  the  passage  of  chapter  186  or  the 
acts  of  that  year.85  The  new  policy  of  the  State,  as  set  out  in  the  first 
section  of  the  act,  was  stated  to  be  as  follows : 

It  is  hereby  declared  to  be  the  public  policy  of  the  State  of 
Indiana  to  provide,  furnish,  and  make  available  equal,  non- 
segregated,  nondiscriminatory  educational  opportunities  and 
facilities  for  all  regardless  of  race,  creed,  national  origin, 
color  or  sex;  to  provide  and  furnish  public  schools  and  com- 
mon schools  equally  open  to  all  and  prohibited  and  denied  to 
none  because  of  race,  creed,  color,  or  national  origin;  to  re- 
affirm the  principles  of  our  Bill  of  Rights,  civil  rights  and 
our  Constitution  and  to  pvovide  for  the  State  of  Indiana  and 
its  citizens  a uniform  democratic  system  of  common  and  pub- 
lic school  education;  and  to  abolish,  eliminate  and  prohibit 
segregated  and  separate  schools  or  school  districts  on  the 
basis  of  race,  creed  or  color;  and  to  eliminate  and  prohibit 
segregation,  separation  and  discrimination  on  the  basis  of 
race,  color  or  creed  in  the  public  kindergartens,  common 
schools,  public  schools,  colleges  and  universities  of  the  State. 

Note  that  the  State  completely  anticipated  and  completely  adopted 
the  holding  in  Brown  I by  a full  5 years.  Because  of  Brown  /,  more- 
over, it  is  impossible  for  the  State  legally  to  change  its  professed 


83  See  nets  1957,  Cb.  229,  p.  501,  as  amended ; Burns  Ind.  Stat.  Ann.  §§  53-403, 
55-404. 

83  The  Court  estimates  that  the  cost  ot  a school  site  in  an  appropriate  location, 
If  purchased  on  the  open  market,  would  run  from  at  least  $12,500  to  $17,000  per 
acre. 

81  In  addition  to  the  fact  that  use  of  the  White  River  tract  as  a nursery  does 
not  appear  to  be  its  highest  and  best  use,  it  is  also  instructive  to  note  that  the 
Department  has  available  for  nursery  purposes  various  parts  of  the  2,650  acre 
nonreservoir  portion  of  its  virtually  undeveloped  Eagle  Creek  Park.  Note  also 
that  approximately  half  of  the  54  acres  would  meet  State  per-pupll  minimum  land 
requirements  (Footnote  60,  supra),  leaving  the  balance  available  for  planting  to 
trees  and  shrubs. 

85  Note  50,  supra. 
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policy,  because  that  policy  has  now  assumed  the  stature  of  a constitu- 
tional imperative,  far  above  the  power  of  the  State  to  detract  there- 
from. With  these  principles  in  mind,  the  Court  examines  certain  post- 
1949  legislation  enacted  by  the  general  assembly. 

Historically,  it  was  well  established  by  the  common  law  of  the 
State  that  whenever  an  incorporated  city  or  town  expanded  its  corpo- 
rate limits,  the  school  city  or  town  succeeded  to  the  powers  and  duties 
of  the  township  trustee  with  respect  to  the  administration  of  the  public 
schools.  In  other  words,  the  boundaries  of  a school  city  and  of  a civil 
city  were  coterminous.80  This  ride  was  recognized  in  a 1931  act,  per- 
taining to  the  defendant  school  board,  as  follows : “In  each  civil  city  of 
this  State  having  . . . more  than  300,000  inhabitants  there  shall  be  a 
common  school  corporation  hereinafter  called  the  school  city  whose 
duties  and  powers  snail  be  coextensive  with  the  corporate  boundaries  of 
such  civil  city  . . 87  When  such  act  was  amended  in  1955  in  order  to 

increase  the  size  of  the  board,  among  other  things,  such  provision  re- 
mained unchanged.88 

However,  in  1961  the  General  Assembly  crippled  this  policy  by  an 
act  which  provided  that,  with  respect  only  to  Marion  Coiuity,  the  ex- 
tension of  the  boiuidarics  of  a civil  city  by  a civil  annexation  would 
work  only  a prima  facie  extension  of  the  boundaries  of  the  school  city, 
and  render  such  school  city  extension  subject  to  a separate  remon- 
strance by  the  losing  school  corporation.80  Thus,  for  the  first  time,  it 
became  possible  for  the  school  city  of  Indianapolis,  alone  among  the 
major  school  cities  of  the  State,  to  have  jurisdiction  over  a lesser  terri- 
torial area  than  the  corresponding  civil  city. 

Even  more  grave  in  import  are  chapters  52  and  173  of  the  acts  of  the 
1969  general  assembly.  Section  3 of  chapter  52  amended  chapter  186  of 
the  acts  of  1961  to  abolish  the  concept  tliat  the  school  and  civil  cities  in 
counties  having  a city  of  the  first  class00  would  have  coterminous 
boundaries,  andlimited  the  school  city  of  Indianapolis  to  enlarging  its 
territory  by  one  of  the  two  methods  authorized  in  the  1961  act  m addi- 
tion to  automatic  prima  facie  extension  on  enlargement  of  the  civil 
city : (1)  by  agreement  with  the  school  corporation  losing  tcrritoiy,  or 
(2)  by  unilateral  annexation  by  the  school  city  of  all  or  pait  of  the  terri- 
tory of  another  school  corporation.91  Both  procedures  are  subject  to 
remonstrance.  Further,  said  section  repealed  section  9 of  chapter  186 
of  the  acts  of  1961  as  to  all  enlargements  of  the  school  city  claimed  to 
have  been  made  pursuant  to  civil  city  annexations  and  not  yet  finally 
effective.  That  is,  in  cases  where  remonstrances  and/or  court  actions 
were  pending  against  school  city  annexations  pursuant  to  section  9 of 
the  1961  act,  the  annexations  were  simply  canceled  by  legislative  fiat. 

8°  Board  of  School  Com'rs  v.  Center  Twp.,  1896,  143  Ind.  391,  42  N.E.  808 ; 
School  Twp.  of  Allen  v.  School  Town  of  Macy.  1887,  109  Ind.  559, 10  N.E.  578 ; 
School  Town  of  Leesburg  v.  Plain  School  Twp.,  1877  86  Ind.  582 ; State  v.  Shields, 
1877,  56  Ind.  521;  Carson  v.  State,  1867,  27  Ind.  465. 

87  Acts  1931,  Ch.  94,  $ 1,  p.  291 ; Bums  Ind.  Stat  Ann.  § 28-2301  (1048  Repl.). 

88  Acts  1955,  Ch.  123,  § 1,  p.  291 ; Bums  Ind.  Stat.  Ann.  $ 28-2301  (1968  Cum. 
Supp.). 

• Acts  1961,  ch.  186,  §§  1,  9, 10 ; Bums  Ind.  Stat  Ann.  §§  28-2338,  28-2346,  28- 
2347  (1968 Cum. Supp.). 

80  Indianapolis  Is  the  only  city  of  the  1st  class  In  Indiana. 

01  Acts  1969,  ch.  52,  §3,  p.  57;  Burns  Ind.  Stat.  Ann.  § 28-2340a  (1970  Cum. 
Supp.). 
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Chapter  173 02  is  formally  titled  the  “Consolidated  First  Class  Cities 
and  Counties  Act,”  and  is  hereafter  referred  to  by  its  more  familiar 
name,  “Uni-Gov.”  This  act  purports,  in  general,  to  consolidate  the 
civil  governments  of  the  former  city  of  Indianapolis  and  of  Marion 
County  into  a unified,  metropolitan  city  government,  with  certain  ex- 
ceptions,”3 which  expanded  or  consolidated  city  continues  to  be  known 
as  the  city  of  Indianapolis. 

The  Uni-Gov  Act  provides  expressly  that  “any  school  corporation, 
all  or  a part  of  the  territory  of  which  is  in  the  consolidated  city  or 
county”  shall  not  be  affected* by  the  act.04  Thus  Uni-Gov  leaves  the  de- 
fendant school  city  exactly  where  it  found  it : confined  to  an  area  in  the 
central  part  of  the  consolidated  city  of  Indianapolis,  where  it  is  sur- 
rounded by  eight  township  school  systems  operating  independently 
within  the  purportedly  unified  city,  and  by  two  additional  independent 
school  corporations  operated  by  Beech  Grove  and  Speedway  City 
(hereinafter,  in  the  aggregate,  “outside  school  corporations”) . For  the 
1009—70  school  year  these  outside  school  corporations  together  had 
73,205  student  enrolled,  of  whom  2.62  percent  were  Negro,  and  together 
employed  3,037  teachers,  of  whom  15,  or  0.49  percent  were  Negro. 

The  outside  school  corporations  compete  effectively  with  the  school 
board  for  teachers.  Since  the  filing  of  this  action,  some  white  teachers 
employed  by  the  board  and  requested  to  transfer  to  integrated  schools 
have  declined  transfer  and  found  havens  in  the  outside  schools.  The 
outside  schools  have  likewise  contributed  to  the  exodus  of  white  stu- 
dents from  the  school  city  by  accepting  them  for  transfer,  on  payment 

oftnition.  . _ . _ ,.  , 

Considering  the  history  of  segregation  of  the  Negro  in  Indiana  and 
in  Indianapolis,  the  racial  complexion  of  the  outside  school  corpora- 
tions and  of  the  adjoining  counties  in  the  Indianapolis  metropolitan 
area,  the  ongoing  flight  to  the  suburbs  by  the  white  population  of  the 
school  city,  and  the  various  other  factors  above  set  out,  the  effect  of 
the  1961  and  1969  acts  of  the  general  assembly  referred  to  in  this  section 
may  well  have  been  to  retard  desegregation  and  to  promote  segregation. 
In  other  words,  imder  previous  Indiana  law,  which  still  applies  to  all 
cities  except  Indianapolis,  civil  annexation  would  automatically  cany 
school  annexation  with  it,  and  the  chances  of  successful  remonstrance 
against  logical  annexation  by  an  expanding  municipality,  carrying 
with  it  the  usual  municipal  services,  would  be  virtually  ml.  Under  the 
present  law,  if  valid,  the  ability  of  the  board  to  expand  its  jurisdiction 
coterminous  with  the  consolidated  city,  or  for  that  matter  to  expand  it 
at  all,  is  likewise  virtually  nil,  as  a practical  matter. 


E.  TUB  TRIPPING  FACTOR 


The  undisputed  evidence  in  this  case,  agreed  to  by  plaintiff’s  expert 
from  the  Office  of  Education,  is  that  when  the  percentage  of  Negro 


“Acts  1909,  ch.  173,  p.  357;  Bums  Ind.  Stat.  Ann.  §§48-0101 — 48-9507  (1970 

The” cities  of  Beech  Grove  and  Lawrence  (“excluded  cities")  and  the  Incor- 
porated town  of  Speedway  City  (“excluded  town")  are  permitted  to  carry  on  as 
seiwirate  municipal  corporations  within  the  territory  of  the  consolidated  city,  bnt 
the  voters  of  these  communities  are  entitled  to  vote  for  candidates  for  tl.e  offices 
of  mayor  and  city-county  councilman  of  the  consolidated  city,  as  well  as  for  the 
corresponding  officials  of  their  respective  excluded  city  or  town.  „ 

“Acts  1909,  ch.  173,  §314,  p.  357;  Burns  Ind.  Stat.  Ann.  §48-9218  (1970  Cum. 

Supp.). 
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pupils  in  a given  school  approaches  40,  more  or  less,  the  white  exodus 
becomes  accelerated  and  irreversible.  Therefore,  resegregation  rapidly 
occurs,  and  the  entire  central  core  of  the  involved  city  develops  into  a 
virtually  all-Negro  city  within  a city  when,  as  in  Indianapolis,  the  Ne- 
gro residential  area  is  largely  confined  to  a portion  of  the  central  city 

in  the  first  place.  . . 

During  the  trial,  this  court  repeatedly  attempted  to  cause  the  plain- 
tiff United  States  of  America  to  produce  statistics  from  HEW  showing 
comparative  racial  statistics  for  the  school  systems  of  the  larger  school 
cities  of  the  Nation  before  and  after  active  desegregation  efforts  were 
commenced.  The  court  was  advised  that  no  such  statistics  were  avail- 
able, incomprehensible  as  that  might  seem  considering  that  such  De- 
partment is  the  Federal  agency  directly  concerned  with  the  problem. 

However,  according  to  HEW’s  news  release  of  June  18, 1971,  m evi- 
dence, the  percentage  of  Negro  students  in  certain  public  school  systems 
ns  of  fall,  1970,  was  as  follows  (in  order  according  to  total  pupils  in 
system) : New  York,  34.5;  Chicago,  54.8;  Detroit,  63.8;  Philadelphia, 
60.5 ; Houston,  35.6 ; Baltimore  City,  Md.,  67.1 ; Cleveland.57.6 ; Wash- 
ington, D.C.,  94.6 ; Memphis,  51.5 ; St.  Louis,  65.6 ; Orleans  Parish  (New 
Orleans),  La.,  69.5;  Atlanta,  68.7;  Birmingham,  54.6;  Caddo  Parish 
(Shreveport),  La.,  49.0;  Louisville,  48.3;  Richmond,  Va.,  64.2 ; Gary, 
64.7;  and  Compton,  Calif.,  83.0.  In  some  of  these  cities  an  additional 
sizable  percentage  of  the  student  population  belongs  to  another  minor- 
ity group  which  historically  has  been,  and  still  is  subject  to  racial  dis- 
crimination : those  with  Spanish  surnames,  presumably  of  Mexican  or 
Puerto  Rican  descent.  When  these  percentages  are  added,  the  total 
minority  race  percentage  of  pupils  in  such  cities  is  as  follows:  JNew 
York,  60.2;  Chicago,  64.6;  Houston,  50.0;  and  Compton,  Calif.,  94.4. 
All  of  these  school  cities,  as  well  as  others  which  could  be  named, 
appear  to  be  completely  beyond  hope  of  meaningful  desegregation, 
absent  some  dramatic  change  in  their  boundaries.  In  the  absence  of 
HEW  statistics  to  the  contrary,  the  court  infers  that  desegregatum 
efforts  have  had  much  to  do  with  the  current  figures  as  above  quoted. 

The  brutal  truth  as  to  what  may  happen  when  a court  and  a school 
board  undertake  in  good  faith  to  apply  across-the-board  desegrega- 
tion in  situations  when  racial  balances  reach  the  tipping  point  is  well 
illustrated  in  the  rather  poignant  opinion  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Georgia,  Atlanta  Division, 

F.Supp. , handed  down  on  July  28, 1971.  Pointing  out  that 

Atlanta  in  1961-62  was  one  of  the  first  major  southern  cities  officially 
abandoning  the  dual  school  system,  it  noted  that  in  the  10-year  interim 
the  balance  has  shifted  from  70-  to  30-percent  white  to  70-  to  30-percent 
Negro,  and  that  the  remaining  30-percent  whites  were  themselves  con- 
fined to  two  areas.  The  court  declined  to  order  further  enforced  meas- 
ures, as  being  futile. 

Yin.  Conclusions  of  Law 

1.  This  court  has  jurisdiction  of  the  parties  and  the  subject  matter 
of  this  action  under  section  407  of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  § 2000c-6)  and  under  28  U.S.C.  § 1346. 

“ Strangely,  the  HEW  release  failed  to  list  Newark,  N.J.,  where  the  combined 

minority  percentage  Is  known  to  be  at  least  70. 
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2.  Pursuant  to  tho  14th  amendment  and  title  IV  of  the  Civil  Rights 
Act  of  1964  this  court  has  jurisdiction  to  hear  and  to  decide  all  issues 
concerning  alleged  racial  discrimination  in  public  education  in  the 
Indianapolis  school  system,  including  the  defendant  boards  policies 
iv ’.th  respect  to  assignment  and  transfer  of  students,  the  allocation  of 
faculty  and  stall,  the  location  and  construction  of  schools,  ^^trans- 
portation of  students,  and  the  general  educational  structure  and  proc- 
ess. United  States  v.  School  District  151 , N.D.  111.,  1968, 286  F.  Snpp. 
786,  ail’d  7 Cir.,  1968, 404  F.  2d  1125 

3.  The  court  having  found  for  the  plaintiff  that  the  defendant  school 
board  was  on  May  17, 1954,  May  31,  1968,  and  as  of  the  date  of  trial 
operating  a segregated  school  system  wherein  segregation  was  im- 
posed and  enforced  by  operation  of  law,  the  law  is  with  the  plaintiff. 
Therefore,  the  board 'is  ^clearly  charged  with  the  alfinnative  duty  to 
tnlco  whatever  steps  might  be  necessary  to  convert  to  a unitary  system 
in  which  racial  discrimination  (will)  be  eliminated  root  and  branch.” 
Brown  v.  Board  of  Education  ( Brown  II),  349  U.S.  294,  75  S.Ct.  753, 
99  L.Ed.  1083;  Green  v.  County  School  Board , 1968  391  U.S.  430,  88 
S.Ct.  1689,20  L.Ed.  2d  716. 

4.  All  provisions  of  Federal,  State,  or  local  law  requiring  or  permit- 
ting racial  discrimination  in  public  education  must  yield  to  the  prin- 
ciple that  such  discrimination  is  unconstitutional;  revisions  of  local 
laws  and  regulatons  and  revision  of  school  districts  may  be  necessary 
to  solve  the  problem.  Brown  II. 

5.  This  court  has  continuing  jurisdiction  to  make  and  enforce  such 
decrees  in  equity  as  are  necessary  to  accomplish  tho  above-mentioned 
objective.  Once  a right  and  a violation  have  been  shown,  the  scope  of 
a district  court’s  equitable  powers  to  remedy  past  wrongs  is  broad,  for 
breadth  and  flexibility  are  inherent  in  equitable  remedies.  Swann  v. 
Oharlotte-Mechlenburg  Bd.  of  Ed.  (“Swann”),  402  U.S.  1,  91  S.Ct. 
1267, 28  L.Ed.  2d  554. 


IX.  Further  Parties  and  Proceedings 

As  noted  herein,  the  percentage  of  Negro  elementary  pupils  within 
the  school  city  had  reached  37.4  as  of  the  past  school  year,  and  was 
slowly  rising.  Fortunately,  the  change  has  not  yet  become  a rout,  and 
the  court  recognizes  that  a substantial  part  of  the  increase  during  the 

gast  15  years  has  been  caused  by  immigration  from  tho  Southern 
tates,  which  has  virtually  ceased.  The  court  is  further  of  the  opinion 
that  the  white  citizens  of  this  community  are  less  likely  than  those  of 
certain  of  the  cities  listed  in  part  VII  hereof  to  succumb  to  the  en- 
slavement of  unreasoning  racial  fears,  and  recognizes  that  there  are 
many  good  reasons  for  moving  to  the  suburbs  which  have  nothing  to  do 
with  this  case. 

Nevertheless,  it  is  obvious  that  something  more  than  a routine,  com- 
puterized approach  to  the  problem  of  desegregation  is  required  of  this 
court,  lest  tne  tipping  point  be  reached  and  passed  beyond  retrieve.06 

"The  plight  of  the  Negro  citizen,  stlU  striving  for  equality  352  years  after 
Jamestown,  recalls  the  familiar  words  of  the  Red  Queen  to  Alice : “Now  here,  you 
see,  It  takes  all  the  running  you  can  do,  to  keep  In  the  same  place.  If  you  wont  to 
get  somewhere  else,  yon  must  rnn  at  least  twice  as  fast  as  that.”  L.  Carroll, 
Through  the  Looking-Glass. 
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This  is  particularly  true  in  the  light  of  the  dictum  in  Swann  to  the 
effect  that  “neither  school  authorities  nor  district  courts  are  constitu- 
tionally required  to  make  year-by-year  adjustments  of  the  racial  com- 
position of  student  bodies  once  the  affirmative  duty  to  desegregate  1ms 
been  accomplished  and  racial  discrimination  through  official  action  is 
eliminated  from  the  system.”  Put  another  way,  the  easy  way  out  for 
this  court  and  for  the  board  would  be  to  order  a massive  “fruit  basket” 
scrambling  of  students  within  the  school  city  during  the  coming  school 
year,  to  achieve  exact  racial  balancing,  and  then  to  go  on  to  other 
things.  The  power  to  do  so  is  undoubted.  There  is  just  one  thing  wrong 
with  this  simplistic  solution:  In  the  long  haul,  it  won’t  work. 

With  due  regard  for  the  opinions  of  the  many  other  courts  which 
have  grappled  with  the  problems  here  involved,  and  with  full  knowl- 
edge of  the  countless  hours  of  research,  heartache,,  and  soul  searching 
which  have  doubtless  gone  into  them,  this  Court  is  compelled  to  say 
that  the  common  characteristic  of  most  of  them  is  tunnel  vision.  In 
interpreting  the  mandate  of  Green  “to  come  forward  with  a plan  that 
promises,  realistically,  to  work,  and  promises,  realistically,  to  work 
now,”  they  have  tended  to  st  ress  the  same  word  stressed  by  the  Supreme 
00111^,  and  in  doing  so  have  focused  exclusively  on  the  school  board 
defendant.  If  the  school  system  involved  is  already  at  or  near  the  tip- 
ping point,  nothing  is  accomplished  save  the  unfortunate  results  noted 
above  in  various  of  our  major  cities.  As  to  the  Green  command,  this 
court  prefers  to  stress  its  major  thrust:  Promises  realistically  to  work. 
(This  court’s  emphasis.) 

Realistically,  it  is  clear  that  the  tipping  point/resegregation  prob- 
lem would  pale  into  insignificance  if  the  Board’s  jurisdiction  were  co- 
terminous with  that  of  Uni-Gov.  It  would  be  minimized  still  further 
if  extended  to  Lawrence,  Beach  Grove,  and  Speedway  City,  and  to  cer- 
tain parts  of  the  adjoining  counties  practically  indistinguishable  from 
the  city  of  Indianapolis,  such  as  the  Carmel  area  of  Hamilton  County 
and  the  Greenwood  area  of  Johnson  County.  Certain  legal  questions 
immediately  spring  to  mind  which  cannot,  or  at  least  should  not  be  an- 
swered without  the  joinder  of  additional  parties  to  this  action. 

Some  of  these  questions  are  as  follows: 

1.  Are  chapter  186  of  the  acts  of  1961,  chapter  52  of  the  acts  of 
I960,  and  chapter  173  of  the  acts  of  1969,  or  any  of  them,  uncon- 
stitutional as  tending  to  cause  segregation  or  to  inhibit  desegrega- 
tion of  the  Indianapolis  School  System  ? 

2.  If  the  answer  to  question  1 is  in  the  affirmative,  did  passage 
of  the  Uni-Gov  Act  automatically  extend  the  boundaries  of  the 
school  city  coterminous  with  the  boundaries  of  the  civil  city,  as 
provided  generally  by  Indiana  law? 

3.  If  both  of  the  foregoing  questions  are  answered  in  the 
affirmative,  are  Lawrence,  Beecn  Grove,  and  Speedway  City 
presently  under  the  jurisdiction  of  the  defendant  board,  or  does 
Uni-Gov  merely  have  the  effect  of  annexing  the  eight  township 
school  corporations? 

4.  Regardless  of  the  answer  to  the  first  three  questions,  should 
the  general  assembly,  by  appropriate  legislation^  provide  for  the 
creation  of  a metropolitan  school  district  embracing  all  of  Marion 
County,  together  with  all  or  some  substantial  part  of  the  other 
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counties  going  to  comprise  the  Indianapolis  Metropolitan  Statis- 
tical Area,  in  order  to  purge  the  State  of  its  role  in  contributing 
to  de  jure  segregation  in  the  Indianapolis  School  System  ? 07 

5.  If  the  answer  to  question  4 is  in  the  affirmative,  and  the  gen- 
eral assembly  fails  to  act  within  a reasonable  time,  or  in  a reason- 
able way,  does  this  court  have  the  power  to  create  such  a metro- 
politan school  district  by  judicial  decree  ? 08 

Other  questions  likewise  require  an  answer : 

6.  Does  the  Metropolitan  Development  Commission  of  Marion 
County  have  the  power  to  deny  the  school  board  its  choice  of  sites 
for  Crispus  Attucks  or  other  new  schools?  Put  another  way,  does 
this  court  have  the  power  to  override  such  commission  if  it  finds 
that  its  rulings  interfere  with  desegregation  ? 

7.  Does  this  court  have  the  power  to  override  rulings  of  the 
said  development  commission  or  of  any  other  involved  agencies 
with  regard  to  the  location  of  low-rent  housing  projects,  if  it  finds 
that  the  locations  of  such  projects  interfere  with  desegregation, 
or  tend  to  cause  desegregation  ? 

The  plaintiff  is  ordered  to  proceed  forthwith  to  prepare  and  file 
appropriate  pleadings  to  secure  the  joinder  heroin  as  parties  defendant 
of  the  necessary  municipal  corporations  and  school  corporations  which 
would  have  an  interest  in  questions  1-5,  inclusive,  and  to  seek  such 
relief  as  to  the  plaintiff  seems  justified.  The  defendant  is  ordered  to 
proceed  similarly  as  to  those  agencies  which  would  appear  to  have  an 
interest  in  questions  6 and  7,  joining  them  as  third  party  defendants. 
Because  of  the  interest  of- the  State  of  Indiana  in  the  constitutionality 
of  its  laws,  its  attorney  general  should  also  be  served  by  the  plaintiff. 

Nothing  herein  should  be  construed  as  limiting  the  parties  to  con- 
sideration of  the  seven  questions  above  suggested.  Other  questions 
may  well  occur  to  them  which  would  involve  additional  parties,  and 
if  so  they  should  feel  free  to  proceed  accordingly  and  to  seek  whatever 

relief  seems  appropriate.  . •; 

Further,  it  may  be  that  the  opinions  herein  expressed,  the  questions 
heroin  propounded,  and  the  orders  herein  made  will  cause  individuals 
or  bodies  politic  to  desire  to  intervene  herein.  Petitions  for  interven- 
tion will  be  given  careful  consideration. 

X.  Order  of  the  Court 


Finally,  wliat  is  to  be  done  pending  decision  of  the  questions  above 
set  out?  'The  order  of  the  Court  in  this  regard  is  as  follows: . 

It  is  hereby  ordered  that  the  defendants,  their  successors  in  office, 
officers,  agents,  employees  and  all  those  in  active  concert  or  partici- 
pation with  them,  are  permanently  enjoined  from  discriminating  on 
the  basis  of  race  in  the  operation  of  the  Indianapolis  School  System. 


"The  State  has  the  undoubted  power  to  abolish,  oonsoHdate,  eliminate,  or 
eate  new  governmental  corporations.  Wocmer  v.  Cflty  of  Indianapolis , 1961, 
[O  Tnrl  *>*13  1 77  N E 34.  ' . 

"Is  there,  for  example,  an  analogy  between  the  power  of  the  court  in  deseg- 
ention  cases,  and  the  power  of  the  court  in  cases  Involving  legislative  or  con- 
eosionnl  redistricting,  both  of  which  arise  outof  ^ Protection  clause 
i fito  14 Hi  amendment?  of.  Jlnkcr  v.  Can\  3C0  U.S.  180,  8-  S.Ct.  091,  7 
,Ed.  2d  063 ; Reynolds  v.  Sims,  377  U.S.  533,  84  S.Ct  1362, 12  U.E(1.  2d  500. 


It  is  further  ordered  that  the  defendants  take,  at  a minimum,  the 
following  specified  actions  to  fulfill  their  affirmative  duty  to  achieve  a 
nondiscrimmatovy  school  system : 

1.  Immediately  take  steps  to  assign  faculty  and  staff  so  that 
no  school  is  racially  identifiable  from  the  racial  composition  of 
its  faculty  or  staff.  Mandatory  assignments  or  reassignments  are 
to  be  made  if  necessary,  and  the  assignments  to  achieve  full  de- 
segregation will  be  made  prior  to  or  with  the  opening  of  schools 
in  September  1971.  This  Court  further  notes  that  the  evidence 
adduced  in  this  cause  shows  tlvat,  in  faculty  and  staff  reassignment 
heretofore  effected,  these  reassignments  have  tended  to  result  in 
more  experienced  Negro  faculty  and  staff  being  transferred  and/ 
or  assigned  to  schools  attended  predominantly  by  white  students 
and  mote  inexperienced  white  faculty  and  staff  being  transferred 
and/or  assigned  to  schools  attended  predominantly  by  Negro 
students.  Defendants  should,  accordingly,  redress  or  tend  to ( re- 
dress this  situation  in  making  whatever  assignments  or  rcassign- 
ments  that  are  necessary  to  comply  with  this  order. 

2.  Immediately  continue  with  their  plans  to  desegregate  and 
relocate  Crispus  Attucks  High  School. 

3.  Immediately  amend  the  “majority-to-minority”  transfer 
policy  to  conform  to  the  requirements  enunciated  by  the  Supreme 
Court  in  Swann,  so  that  such  transfers  are  not  to  be  dependent 
upon  availability  of  space  in  the  receiving  school  and  so  that 
transportation  will  be  provided,  upon  request,  to  students  making 
such  transfers.  Provided,  however,  that  the  board  may  request 
authority  to  designate  the  transferee  school  or  schools  in  the  event 
that  extreme  diffusion  of  requests  presents  practical  problems  of 
transportation,  or  in  the  event  that  extreme  concentration  of  re- 
quests threatens  .the  racial  stability  of  a given  school,  that  is, 
the  tipping  point  factor. 

4.  Immediately  give  all  possible  publicity  to  students  and  par- 

ents of  students  who  may  be  eligible  for  transfer  under  (3),  re- 
garding the  new  policy.  .,,1 

5.  Immediately  attempt  to  negotiate  with  the  outside  school 
corporations  for  possible  transfer  of  minority  race  students  to 
such  outside  schools,  including  high  schools,  for  the  coming  school 
year." 

6.  Immediately  resurvey  the  probable  racial  make-up  of  all 
schools  for  the  1971-72  school  year,  and  take  appropriate  action 
to  prevent  schools,  including  high  schools,  now  having  a reason- 
able white-black  ratio  from  reaching  the  tipping  point.  Trans- 
portation of  students  into  or  out  of  such  schools  snail  be  resorted 
to  as  required.100 


" If  the  outside  school  corporations  have  the  capacity  to  accept  transfer  of 
white  students,  they  have  the  capacity  to  accept  minority  race  students.  Further, 
the  board  has  available  many  portable  cla&srooms  and  could,  with  a little  imagi- 
nation, "lend-lease"  teachers,  if  necessary. 

100 This  Court  regards  the  outcry  made  in  some  quarters  against  “busing’  as 
ridiculous,  in  this  age  of  the  automobile.  Most  students  in  the  outside  school 
corporations  have  been  bussed  for  years,  with  never  a complaint  against  busing 
per  se.  Students  required  to  be  bused  could  be  required  to  walk  to  their  former 
schools  for  ease  of  pickup  and  speed  in  delivery. 
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7.  Immediately  cease  and  desist  from  going  forward  with  con- 
struction of  the  Forest  Manor  School  until  the  Court  hears  further 
evidence  on  this  subject. 

It  is  recognized  that  the  orders  thus  far  made  will  not  result  in 
significant  desegregation  of  majority-black  schools  immediately,  un- 
less the  voluntary  transfer  and  outside  school  corporation  transfer 
policies  are  unusually  successful.  It  is  also  recognized  that  mandatory 
transfers  to  maintain  stability  pursuant  to  subparagraph  (6)  may 
largely  involve  Negro  students,  as  is  certain  with  regard  to  transfers 
to  the  outside  school  corporations.  Neither  of  these  facts  seems  “fair” 
in  a theoretical  sense,  and  have  caused  the  Court  a great  deal  of  con- 
cern. However,  there  is  a limit  to  what  can  be  accomplished  at  one 
time,  and  final  plans  cannot  be  made  until  answers  are  found  to  the 
seven  legal  questions  posed.  Determination  of  such  questions  will  be 
expedited  to  the  utmost  degree  consistent  with  due  process. 

Meanwhile,  the  defendants  are  directed  to  file,  on  or  before  Septem- 
ber 3,  1971,  the  plans  they  propose  for  the  1971-72  school  year  pur- 
suant to  the  within  order  and  on  their  own  initiative,  with  the  usual 
copies  to  counsel  and  amicus  curiae,  who  shall  have  the  right  to  object 
thereto  and/or  to  make  their  own  suggestions  within  10  days  there- 
after. Such  plans  shall  include  their  current  proposals  regarding  the 
site  of  and  assignment  of  pupils  to  the  proposed  Forest  Manor  Middle 
School. 

It  is  finally  considered  and  adjudged  that  the  defendant  school 
board  pay  the  costs  of  this  action.  - 

All  of  which  is  considered,  ordered  and  adjudged  this  18th  day  of 
August,  1971. 


S.  Hugh  Dilltn,  Judge , 
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BRADLEY  v.  RICHMOND 
Civ.  Action  3353  (D.C.  Va.  1972) 


MEMORANDUM 

The  hearing  on  the  issues  currently  before  the  court  in  this  school 
desegregation  case,  which  has  been  before  the  court  in  one  posture 
or  another  for  many  years,  encompassed  weeks  of  trial,  involving  eight 
separate  groups  or  parties,  each  represented  by  a team  of  lawyers, 
and  included  the  introduction  of  more  than  325  exhibits. 

The  primary  defendants  in  the  instant  issue  are  members  of  the 
Virginia  State  Board  of  Education ; the  State  superintendent  of  pub- 
lic instruction ; and  the  members  of  the  respective  school  boards  and 
boards  of  supervisors  of  Henrico  and  Chesterfield  Counties,  both  of 
which  adjoin  the  city  of  Richmond,  Va.;  and  the  school  board  and 
city  council  of  the  city  of  Richmond. 

The  task  of  complying  with  the  requirements  of  F.R.C.P.  52  in  set- 
ting out  the  court’s  findings  of  fact  and  conclusions  of  law  requires 
that  this  memorandum  be  divided  generally  into  a brief  history  of  the 
litigation,  general  findings  of  fact  and  conclusions  of  law,  and  a sec- 
tion containing  precise  and  specific  findings  as  illustrative  instances 
of  the  more  general  findings. 

The  court  has  jurisdiction  over  all  necessary  parties  in  this  appro- 
priate class  action,  28  U.S.C.  section  1343  (3)  and  (4) ; 42  U.S.C.  sec- 
tion 1983;  rule  23  (a)  and  (b)(2)  of  the  Federal  Rules  of  Civil 
Procedure. 

Excerpts  from  this  court’s  opinion  in  Bradley  v.  School  Board  of 
City  of  Richmond.  317  F.  Supp.  555  (1970) , establish  the  present  stage 
of  this  litigation.  At  the  time,  the  schools  of  the  city  of  Richmond  were 
being  operated  under  a freedom  of  choice  plan,  and  the  plan  was  ap- 

S roved  primarily  to  insure  the  opening  of  schools  on  the  then  planned 
ate  in  September  1970. 

History  op  Litigation 

[Excerpts  from  Bradley , supra] 

“On  March  10,  1970,  the  plaintiffs  filed  a motion  for  further  re- 
lief, based  upon  the  mandates  of  our  appellate  courts  requiring  school 
boards  to  put  into  effect  school  plans  which  woidd  promptly  and  realis- 
tically convert  public  school  systems  into  ones  which  were  unitary, 
nonracial  systems,  removing  all  vestiges  of  racial  segregation.” 

On  March  12,  1970,  the  court  ordered  the  defendants  to  “.  . . with- 
in 10  days  from  this  date,  advise  the  court  if  it  is  their  position  that 
die  public  schools  of  the  city  of  Richmond,  Va.,  are  being  operated  in 
accordance  with  the  constitutional  requirements  to  operate  unitary 
schools  as  enunciated  by  the  U.S.  Supreme  Court.” 
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On  March  19,  1970,  defendants  filed  a statement  to  the  effect  that 
“they  had  been  advised  that  the  public  schools  of  the  city  of  Richmond 
are  not  being  operated  as  unitary  schools  in  accordance  with  the  most 
recent  enunciations  of  the  Supreme  Court  of  the  United  States,”  and 
further  that  they  had  “requested  the  Department  of  Health,  Educa- 
tion, and  Welfare  to  make  a study  and  recommendation  as  to  a plan 
which  would  insure  the  operation  of  a unitary  school  system  in  com- 
pliance  with  decisions  of  the  U.S.  Supreme  Court,”  said  plan  to  be 
ready  by  May  1, 1970. 

A pretrial  conference  was  held  in  open  court  on  March  31,  1970, 
at  which  time  the  court  having  some  doubt  as  to  the  effect  or  intent  of 
the  defendants’  statement  of  March  19, 1970,  “that  they  had  been  ad- 
vised that  the  public  schools  of  the  city  of  Richmond  are  not  being 
operated  as  unitary  schools  in  accordance  with  the  most  recent  enunci- 
ations of  the  Supreme  Court  of  the  United  States,”  inquired  as  to 
whether  defendants  were  desirous  of  an  evidentiary  hearing  as  to  the 
plan  they  were  then  operating  under,  that  is,  freedom  of  choice. 

The  defendant  school  board,  oy  counsel,  advised  the  court  that  such 
a hearing  would  not  be  necessary  and  admitted  that  their  freedom  of 
choice  plan,  although  operating  in  accord  with  this  court’s  order  of 
March  30,  1966,  was  operating  m a manner  contrary  to  constitutional 
requirements. 

As  a consequence  thereof , the  court  on  April  1, 1970,  entered  a formal 
order  vacating  its  previous  order  of  March  30,  1966,  and  niandatorily 
enjoining  the  defendants  to  disestablish  the  existing  dual  system  of 
schools  and  to  replace  same  with  a unitary  system,  the  components  of 
which  are  not  identifiable  as  either  “white”  or  “Negro”  schools. 

The  defendant  school  board  was  directed  to  file  its  proposed  plan  by 
May  11,  1970.  Plaintiffs  were  to  file  exceptions  by  June  8,  1970,  and 
hearings  were  set  for  June  19, 1970.  . 

The  court  heard  and  considered  motions  to  intervene  and  permitted 
all  who  so  moved  to  intervene,  pursuant  to  Fed.  Rules  Civ.  Proc.  Rule 
24(b),  28  U.S.C. 

Exceptions  to  the  HEW  plan  were  filed  by  the  plaintiffs  and  those  m- 
tervenors  described  as  Northside  residents. 

The  hearing  on  all  proposed  plans  and  exceptions  thereto  was  com- 
menced on  June  19. 1970,  and  concluded  on  June  26, 1970,  at  which  time 
the  court,  recognizing  the  necessity  for  expeditious  rulings  and  intend- 
ing to  file  these  more  detailed  findings  of  fact  and  conclusions  of  law, 
advised  the  defendant  school  board  that  its  proposed  HEW  plan  was 
not  acceptable — a conclusion  which  the  court  felt  then  and  still  feels 
should  have  been  patently  obvious  in  view  of  the  opinion  of  the  U.S. 
Court  of  Appeals  for  the  Fourth  Circuit  in  Swann  v.  Charlotte-Mcck- 
Icnburg  Board  of  Education , 431  F.  2d  (4th  Cir.  1970),  which  had 
been  rendered  on  May  26,  1970. 

Student  Population  by  Race  Under  Freedom  op  Choice  in  Effect 

1969-70 

As  of  May  1, 1970,  the  Richmond  public  school  system  enrolled  ap- 
proximately 52,000  students.  The  racial  composition  of  the  school  stu- 
dent population  was  roughly  60  percent  black  and  40  percent  white. 
The  board  operated  61  school  facilities. 
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1IIQH  SCHOOLS 

Of  the  seven  high  schools,  three  were  100  percent  black;  one  was 
99.26  percent  white;  one  was  92  percent  white ; one  81  percent  white 
and  one  68  percent  black,  the  latter  being  John  Marshall  located  on 
the  Northside  of  the  city. 

MIDDLE  SCHOOLS 

Of  the  middle  schools,  three  were  over  99.91  percent  black  (99.92 
percent,  100  percent,  100  percent) ; one  was  88  percent  black ; one  73 
percent  black;  three  were  over  91  percent  white  (91  percent,  97  per- 
cent, 98  percent ) , and  one  wras  69  percent  black. 

ELEMENTARY  SCHOOLS 

Seventeen  elementary  schools  were  100  percent  black;  four  others 
were  in  excess  of  99.29  percent  black;  one  was  78  percent  black;  one 
was  37  percent  black ; and  another  was  30  percent  black. 

Two  schools  were  100  percent  white ; 13  others  were  90  percent  or 
better  white;  two  others  were  86  percent  or  better  white;  five  others 
were  between  53  and  70  percent  white. 

As  to  the  12  schools  with  special  programs,  two  were  100  percent 
black;  one  was  92  percent  black;  one  was  83  percent  black;  tvTo  others 
60  percent  or  better  black;  four  schools  had  white  students  ranging 
from  78  to  100  percent ; two  others  were  53  percent  or  better  white. 

FACULTY  AND  STAFF 

Out  of  a total  faculty  and  staff  of  2,501,  excluding  special  program 
schools, 

4 had  100  percent  vThite  faculty  and  staff ; 

13  had  100  percent  black  faculty  and  staff ; 

16  others  had  90  percent  or  better  white  faculty  and  staff ; 

12  others  had  90  percent  or  better  black  faculty  and  staff ; 

8 others  had  80  percent  or  better  white  faculty  and  staff ; 

4 others  had  80  percent  or  better  black  faculty  and  staff. 


FACULTY  AND  STAFF  BY  AREA 

East  end  side  of  city 92.2  percent  black — 7.8  percent  white 

Southsicle  area — 30.0  percent  black — 70.0  percent  white 

Annexed  area 2.5  percent  black — 97.5  percent  white 

West  end — Northside— 50.6  percent  black— 49.4  percent  white 


There  is  little  doubt  that  under  freedom  of  choice  Richmond  public 
schools  had  not  achieved  a unitary  system  as  required  by  law — see 
Green  v.  County  School  Board  of  New  Kent , supra.  In  1965  the  defend- 
ant school  board  was  directed  to  desegregate  the  faculties  and  staffs 
of  the  public  schools,  Bradley  v.  School  Board  of  City  of  Richmond , 
382  U.S.  103,  86  S.  Ct.  224, 15  L.  Ed.  2d  187  (1965) ; yet  out  of  a total 
of  658  faculty  and  staff  member's  in  the  east  end  area  schools.  607  were 
black  and  51  white;  in  the  sonthside  area  schools,  108  were  black  and 
252  were  white ; in  the  rvest  end-northside  area  schools,  459  were  black 
and  448  were  white  (even  there  the  assignment  of  faculty  and  staff 


was  such  as  to  create  in  the  separate  schools  disparities  ranging  from 
57.1  percent  white  and  42.9  percent  black  in  one  school  to  other  schools 
in  which  there  were  either  100  percent  black  or  100  percent  white) . 

That  the  respective  Richmond  public  schools  with  rare  exception, 
were  as  to  student  population  and  staff  readily  identifiable  as  either 
black  or  white  schools  is  too  obvious  to  warrant  any  further  discus- 
sion. The  defendant  school  board’s  admission  in  this  regal'd  was  well 
warranted,  and  the  court  so  finds. 

De  Jure  Segregation 

The  city  of  Richmond’s  present  pattern  of  residential  housing  con- 
tains well-defined  black  and  white  areas,  which  undoubtedly  is  a re- 
flection of  past  racial  discrimination  contributed  in  part  by  local, 
State,  and  Federal  Government. 

The  city  of  Richmond  has  itself  described  the  residential  pattern  of 
development  as  being  one  in  which  there  has  been  “a  total  isolation  and 
segregation  of  the  Negro.” 

Schools  have  been  built  on  land  in  which  the  deeds  contain  restric- 
tive covenants  precluding  the  use  of  property  by  any  other  than  those 
of  the  Caucasian  race. 

Seven  years  after  the  Brovm  decision  the  officials  of  the  city,  the 
school  board  and  the  Richmond  Redevelopment  and  Housing  Au- 
thority were  describing  school s as  black  or  white. 

Urban  renewal  sites  have  generally  been  selected  in  well  defined 
Negro  residential  areas ; urban  renewal  is  to  a great  extent  sponsored 
by  agencies  of  the  Federal  Government.  Local  housing  authorities  or 
urban  renewal  authorities  such  as  the  Richmond  Redevelopment  Au- 
thority present  their  proposals  to  the  U.S.  Department  of  Housing 
and  Urban  Development,  who  in  turn  review  the  proposals  to  ascer- 
tain whether  they  meet  Federal  criteria  for  funding  purposes. 

Prior  to  1964  public  housing  projects  were  built  m consideration  of 
racial  character  and  the  ultimate  uses  thereof.  They  were  built  for 
either  black  or  white  occupany.  In  Richmond  they  have  been  estab- 
lished according  to  racial  identity.  Between  the  passage  of  title  VI  of 
the  1964  Civil  Rights  Act  and  1967,  tenants’  selection  policy  could  be 
generally  characterized  as  a freedom  of  choice?  and  there  was  little 
change  in  racial  character  of  occupany  of  public  housing  projects. 

There  is  a direct  relationship  between  the  selection  of  sites  for  pub- 
lic housing  projects  and  the  selection  of  sites  for  public  schools. 

Racially  segregated  housing  patterns  have  resulted  to  a great  ex- 
tent in  limiting  options  available  to  black  persons  to  occupy  such 
housing. 

The  blacks  have  generally  been  “locked  in”  so  to  speak,  by  the  addi- 
tional factor  that  for  a substantial  portion  of  the  time  in  which  Fed- 
eral Housing  Administration  operated  separately  from  the  Depart- 
ment of  Housing  and  Urban  Development,  of  which  it  is  now  a part,  its 
policy  was  to  refuse  to  insure  home  loans  in  those  areas  which  were  not 
racially  homogeneous. 

Statutes  such  as  we  had  in  Virginia  (and  in  other  states,  many  out- 
side the  South),  which  required  racial  segregation  in  housing  and 
schools,  as  well  as  restrictive  covenants  limiting  the  use  and  occupancy 
of  land  dwellings  to  members  of  the  Caucasian  race,  have  long 


term  effects  which  are  not  and  have  not  diminished  by  the  lifting  of 
such  restrictions.  Indeed,  even  now,  some  22  year's  after  the  outlawing 
of  restrictive  covenants,  and  years  after  the  outlawing  of  discrimina- 
tory statutes  and  ordinances  in  Virginia,  the  facts  are  that  there  arc 
only  a few  areas  in  the  city  of  Richmond  which  arc  considered  ones  of 
a transitional  nature. 

That  private  discriminatory  actions  have  made  their  contribution  to 
the  racially  segregated  housing  patterns  in  Richmond  is  evidenced  by 
the  feet  that  most  subdivision  deeds  in  the  area  contain  racially  restric- 
tive covenants.  Only  4 years  ago  the  city  purchased  land  for  use  by  the 
school  board  the  deed  to  which  contained  a racially  restrictive  cove- 
nant. Racially  restrictive  covenants  were  included  by  Lawyers  Title 
Co.  in  abstracts  in  the  city  right  up  to  1969. 

The  city  of  Richmond  has  always  permitted  higher  population  den- 
sities in  black  areas  than  in  its  white  areas. 

Knowledgeable  people  in  the  field  of  real  estate  arc  reasonably  cer- 
tain, or  as  expressed  by  one  expert  in  the  field  “could  probably  guess, 
with  good  certainty,  the  racial  acceptability,  if  you  want  to  use  that 
word,  from  almost  any  ad  in  the  paper.”  As  late  as  June  23, 1970,  there 
were  ads  in  the  local  newspapers  stating  at  least  two  properties  were 
available  for  sale  to  “anyone.” 

While  the  requirements  for  membership  in  the  Richmond  Board  of 
Realtors,  a private  group  of  real  estate  brokers,  have  no  relation  to 
race,  there  has  been  and  still  may  be,  according  to  uncontra  dieted  testi- 
mony, a clause  in  the  code  of  ethics  of  the  realtors  to  the  effect  that  one 
could  not  disturb  the  white  community  by  selling  property  therein  to 
blacks,  although  certain  areas  of  the  city  would  be  offered  to  nonwhites 
by  all  realtors  once  the  board  of  realtors  determined  that  an  area  was 
one  of  transition  and  a home  had  been  sold  to  blacks  in  a particular 
block,  and  that  block  was  determined  by  the  board  to  have  been 
“broken.” 

Defendants’  exhibit  18  graphically  shows  that  black  areas  are  gen- 
erally in  the  inner  city  ana  transition  areas  are  without  exception  im- 
mediately contiguous  to  the  already  existing  black  areas. 

The  combination  of  public  and  private  discrimination  which  has 
been  inflicted  upon  the  Negroes  is  perhaps  best  described  in  the  model 
neighborhood  planning  grant  application  made  by  the  city  of  Rich- 
mond to  the  Department  of  Housing  and  Urban  Development  as  re- 
cently as  2 years  ago.  In  describing  the  virtually  all  Negro  population 
of  the  area  for  which  the  application  was  made  the  city  stated,  “The 
racial  profile  of  the  model  neighborhood  does  not  provide  an  ethnic 
mix  which  is  representative  oi  total  city  population,  but  reflects  the 
total  isolation  and  segregation  of  the  Negro  within  the  city’s  residential 
pattern  of  development;”  and  later  in  the  same  application  the  city 
stated,  “Community  neglect  of  education  is  illustrated  by  the  fact  that 
only  two  of  the  eight  schools  in  the  model  neighborhood  area  arc  less 
than  10  years  old,  the  other  six  arc  over  30  years  old;”  and  still  fur- 
ther, “Children  do  not  read  and  spell  correctly.  Dropout  rate  in  the 
schools  is  too  high.  Children  are  not  able  to  speak  correctly.  Racial 
discrimination  and  segregation  is  visible.”  . 

In  the  same  application  in  reference  to  housing  the  city  stated, 
“Availability  of  housing  is  limited  because  of  the  pattern  of  racial 
segregation  in  the  community;”  and  still  further,  “Many  Negroes  with 
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the  ability  to  pay  for  better  housing  are  confined  . . . by  social  con- 
straints;” and  “Housing  available  to  Negroes  in  Richmond  is  limited 
as  in  most  major  U.S.  cities  by  racial  discrimination  in  the  sale  and 
rental  of  housing;”  and  “Discrimination  tends  to  polarize  the  Negro 
population  into  confined  areas  . . .”  The  same  application  stated, 
“As  a rule,  the  Negro  schools  are  older  and  occupy  smaller  sites  than 
the  white  schools.” 

HEW  Plan 

Pursuant  to  this  court’s  order  of  April  1, 1970,  directed  to  the  defend- 
ant school  board,  to  create  a unitary  system  of  schools,  the  board  for  all 
practical  purposes  referred  the  matter  to  the  Division  of  Equal  Edu- 
cational Opportunities,  associated  with  the  U.S.  Office  of  Education, 
Department  of  Health,  Education,  and  Welfare. 

A team  from  that  division,  headed  by  a program  officer?  commenced 
the  preparation  of  a plan  for  the  operation  of  the  public  schools  of 
Richmond  and  presented  their  suggested  plan  to  the  school  board  on 
April  30, 1970.  The  board  approved  the  plan  as  submitted,  with  a minor 
change  concerning  the  incoming  senior  classes  of  the  respective  high 
schools  in  the  system,  and  a change  as  to  suggested  faculty  assignment. 
The  board’s  plan  did  not,  as  suggested  by  TIEW,  propose  to  assign 
teachers  and  staff  so  as  to  approximate,  at  each  facility,  the  ratio  of 
black  to  white  teachers  in  the  system  as  a whole. _ The  board  amended 
that  portion  of  the  ITEW  plan  to  provide  that  assignments  of  teaching 
and  other  personnel  would  be  made  so  as  to  provide  “substantial  in- 
tegration of  same,”  which  was  interpreted  by  the  board  to  mean  a 20- 
percent  variance  on  either  side  of  the  actual  systemwide  ratio. 

The  HEW  team  secured  inf  ormation  from  the  school  administration 
as  to  building  capacities,  enrollments,  condition  of  the  school  buildings, 
acreage  of  the  building  playgrounds,  and  so  forth.  Each  school  in  the 
system  was  visited  by  groups  of  two  members  of  the  team.  Interestingly 
enough,  no  detailed  transportation  information  was  requested  by  the 
team  of  the  school  administration,  nor  was  any  furnished  to  them.  The 
evidence  disclosed  that  the  HEW  team  never  conferred  with  the  school 
board.  Although  it  was  aware  that  some  limited  bus  transportation 
was  provided  by  the  school  board,  and  that  there  was  an  existing  public 
transportation  network,  no  consideration  was  given  to  same  by  HEW 
by  reason  of  the  fact  that  by  unwritten  IIEW  policy,  which  apparently 
was  then  in  effect,  transportation  resources  which  could  be  utilized  by 
a school  board  were  not  to  be  considered  and,  obviously,  since  no  de- 
tailed transportation  information  was  requested  or  furnished  to  the 
HEW  people,  none  was  considered. 

While  the  HEW  team  presumably  drafted  a plan  to  desegregate  the 
existing  dual  system  and  to  provide  for  a unitary  school  system  with 
“as  much  integration,  desegregation  as  possible,”  to  quote  the  witness 
who  testified  that  he  was  m charge  of  die  development  of  the  plan, 
amazingly  enough  no  consideration  was  given  as  to  the  race  of  the  chil- 
dren whom  they  sought  to  assign  to  the  school  facilities. 

The  HEW  plan  was  basically  a zoning  plan,  with  some  clusternw  of 
schools.  In  setting  the  zones  for  the  various  schools,  the  drafters  of  the 
plan  considered  the  capacity  of  the  school  buildings,  the  proximity  of 
die  buildings  to  the  pupil  population,  and  factors  such  as  the  safety 
hazards  on  the  immediate  approaches  to  the  schools  in  relation  to  where 
the  pupils  lived.  The  plan  was,  in  essence,  a neighborhood  school  plan— 
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a plan  which  under  certain  circninstances  undoubtedly  would  be  com- 
mendable. By  reason  of  the  residential  patterns  in  the  city  of  Rich- 
mond, however,  wherein  there  are  with  rare  exceptions  distinct  white 
areas  and  distinct  black  areas,  a tme  neighborhood  school  plan  of  neces- 
sity can  result  only  in  a system  in  which  there  are  black  schools  and 
white  schools  and  not  just  schools. 

As  the  Court  has  already  stated  and  found  as  a fact,  Negroes  in 
Richmond  live  where  they  do  because  they  have  no  choice.  Housing  is 
generally  not  available  in  other  areas  of  the  city. 

In  the  east  end  of  the  city,  schools  therein  would  be  composed  of 
the  following : 

4 schools  would  be  100  percent  black 
9 schools  would  be  between  93  and  99.65  percent  black 
1 school  would  be  88  percent  black 
1 school  would  be  68  percent  black 
1 school  would  be  64  percent  black 

Included  in  the  16  schools  aforementioned  are  two  high  schools,  on6 
of  which  would  have  a 96  percent  black  student  population  and  the 
other  88  percent  black  student  population. 

In  the  Southside  area  of  the  city  the  percentages  would  be  as 
follows: 

1 school  would  bo  58  percent  white 
1 school  would  bo  59  percent  white 
1 school  would  bo  72  percent  white 
1 school  would  be  74  percent  white 
1 school  would  bo  84  percent  white 

1 school  (the  senior  nigh  school)  would  be  72  percent  white 
In  the  West  End  and  Northside  of  the  city,  the  percentages  gener- 
ally would  be  as  follows;  with  a total  of  19  schools  (eight  schools  oeing 
paired)  the  three  high  schools  would  be  as  follows : 

1 school  would  be  91  percent  black 
1 school  would  be  72  percent  black 
1 school  would  be  72  percent  white 
and  of  the  elementary  ana  middle  schools : 

3 schools  would  be  100  percent  black 
1 school  would  be  97  percent  black 
1 school  would  be  96  percent  black 
1 school  would  be  92  percent  black 
1 school  would  be  80  percent  black 
1 school  would  be  64  percent  black 
1 school  would  be  61  percent  black 
1 school  would  be  54  percent  black 
1 school  would  be  51  percent  black 
1 school  would  be  83  percent  white 
1 school  would  be  80  percent  white 
1 school  would  be  72  percent  white 
1 school  would  be  60  percent  white 

It  is  patently  obvious  that  the  majority  of  those  schools,  as  in  the  East 
End,  are  readily  identifiable  as  either  a black  or  a white  school. 

in  the  newly  annexed  area  of  the  city,  an  area  which  is  almost  all 
white,  under  the  proposed  HEW  plan  the  percentages  would  be  as 
follows : 

1 school  (the  high  school)  would  be  99.26  percent  white 


O 

ERIC 


112 


2 schools  would  be  100  percent  white 
6 schools  would  be  between  95-08  percent  white 
1 school  would  be  89  percent  white 

As  a consequence,  each  of  the  schools  is  readily  identifiable  as  being  a 
white  school. 

The  burden  is  upon  the  school  board  to  erase  the  racial  identity  of 
schools,  and  this  the  HEW  plan  has  failed  to  do. 

Accepting  the  testimony  offered  by  the  school  board  in  support  of 
the  HEW  plan  in  a literal  fashion,  the  court  finds  that  (1)  no  consid- 
eration was  given  to  race  in  the  preparation  of  the  plan — a theory 
which  has  long  passed  on;  and  (2)  the  plan  was  drawn  in  spite  of  the 
awareness  of  the  school  board  of  the  pattern  of  residential  segregation 
within  the  city  of  Bichmond. 

The  cases  are  legion  in  which  the  courts  have  consistently  stated  that 
regardless  of  the  method  used  by  a school  board,  whether  it  be  free- 
dom of  choice,  geographic  zoning,  pairing,  or  any  other  method,  they 
may  not  continue  the  operation  of  a dual  system  of  schools. 

Whereas,  as  heretofore  pointed  out  by  the  court,  all  of  the  difficulties 
which  this  court  now  faces  were  not  in  whole  created  by  the  actions  of 
the  school  board  alone,  it  is  patently  obvious  that  school  construction 
and  faculty  assignment,  coupled  with  all  of  the  other  discriminatory 
practices  engaged  in  and  encouraged  by  local,  State,  and  Federal  agen- 
cies, as  well  as  private  discriminatory  practices,  require  that  the  plan 
submitted  be  disapproved  by  this  court  on  the  ground  that,  while  the 
assignment  of  pupils  to  neighborhood  schools  is  undoubtedly  both  a 
sound  and  desirable  concept,  it  cannot  in  this  circuit  be  approved  if 
residence  in  a neighborhood  is  denied  to  Negro  pupils  solely  on  the 
ground  of  color,  as  this  court  has  found. 

The  Citt  of  Richmond  and  Annexation 

The  city  of  Bichmond  is  surrounded  on  all  sides  either  by  Chester- 
field or  Henrico  County.  On  January  1,  1970,  under  an  order  of  an- 
nexation entered  in  the  circuit  couit  of  Chesterfield  County,  the  city  of 
Bichmond  was  granted  certain  territories  of  Chesterfield  County. 

The  exhibits  before  this  court  indicate  that  during  the  trial  of  that 
litigation  it  was  represented  by  the  city  of  Bichmond  that  the  entire 
area  of  the  present  city  limits  (including  the  area  that  was  success- 
fully annexed)  is  anticipated  to  be  within  a 30-minute  maximum  in 
travel  time  for  one  going  into  or  out  of  the  center  of  the  city. 

As  a consequence  of  that  annexation,  it  is  common  knowledge  that 
it  was  estimated  that  there  were  brought  into  the  city  limits  approxi- 
mately 40,000  additional  residents,  and  it  was  estimated  during  that 
trial,  which  was  not  concluded  until  July  of  1969,  that  prior  to  the 
annexation  the  city  of  Bichmond  was  composed  of  approximately 
218,000  persons.  Included  in  the  newly  acquired  citizens  of  Richmond 
was  a school  population  of  approximately  8,135  students  (it  was  an- 
ticipated that  this  would  be  the  number  from  the  annexed  area  attend- 
ing Richmond  schools  commencing  in  September  1970).  Of  that  total 
student  population,  97.5  percent  were  of  the  white  race  and  2.5  percent 
(206)  were  black.  Therefore  the  court  concludes  that  the  racial  com- 
position of  the  newly  acquired  territory  is  overwhelmingly  white. 
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The  annexation  decree  provided  that  there  would  be  turned  over 
to  the  city  of  Richmond  upon  payment  of  certain  sums  13  school  prop- 
erties. Those  buildings,  which  the  city  acquired  from  the  county  ? would 
not  have  sufficient  space  to  take  care  of  all  the  student  population  liv- 
ing within  the  annexed  area,  there  being  3,000  more  students  than 
there  was  building  space,  and  it  was  agreed  that  the  Richmond  school 
board  would  provide  transportation  for  children  in  the  annexed  area 
until  such  time  as  public  transportation  becomes  available.  The  agree- 
ment provided  that  Chesterfield  County  would  take  care  of  the  excess 
students  at  the  elementary  level  until  September  of  1971,  and  the  ex- 
cess secondary  students  until  September  of  1972. 

The  court  decree  itself,  which  granted  to  Richmond  approximately 
23  square  miles,  provided  that  the  city  of  Richmond  would  construct 
the  necessary  schools  to  serve  the  annexed  area  at  an  estimated  cost  of 
$15  million,  which  included  reimbursement  to  the  Chesterfield  County 
School  Board  for  its  costs  in  the  construction  of  three  elementary 
schools  for  which  the  Chesterfield  County  School  Board  was  to  acquire 
sites  approved  by  the  city  at  prices  to  be  approved  by  the  city,  and  was 
to  undertake  to  build  the  three  elementary  schools  aforementioned  to 
city  specifications  and  design  as  directed  by  an  architect  selected  by 
the  city  at  contract  prices  approved  by  the  city.  In  this  connection,  the 
sites  have  been  aquired  although  no  construction  has  been  commenced 
by  reason  of  an  injunction  entered  by  this  couit. 

The  court  finds  that  the  site  selection  for  the  elementary  schools  was 
made  without  consideration  of  the  city’s  being  required  to  effectuate 
a unitary  school  system.  As  one  witness  stated,  most  of  the  work  in 
connection  with  that  aspect  of  what  apparently  was  a consent  decree 
“.  . . was  done  in  one  night  down  at  the  Chesterfield  Courthouse.” 

The  burden  is  on  the  school  board  to  show  that  any  new  construc- 
tion will  effectuate  and  assist  in  the  estabishment  of  a unitary  system 
as  distinguished  from  hindering  same. 

Of  the  school  properties  operated  by  the  defendant  school  board,  28 
have  been  constructed  for  over  50  years  and  one  has  been  in  use  since 
1881. 

TRANSPORTATION 

There  is  nothing  special  about  the  utilization  of  buses  in  connection 
with  the  Richmond  school  system.  For  years  schoolbuses  have  taken 
students  across  the  James  River  to  classes  while  the  schools  were  oper- 
ated in  a segregated  manner.  In  the  last  school  year  students  rode 
regular  VTC  service  routes  across  the  James  River  to  schools.  While 
the  Virginia  Transit  Co.  buses  all  display  signs  reading  “Caution — 
Schoolchildren,”  their  buses  are' not  the  conventional  yellow  schoolbus 
and  hence  do  not  meet  the  required  standards  of  the  Virginia  State 
Department  of  Education  in  order  to  be  classified  as  schoolbuses  under 
laws,  concerning  eligibility  for  reimbursement  foy operating  costs. 

The  Commonwealth  of  Virginia  financially  assists  only  county  or 
city  operated  schoolbus  systems  which  conform  to  certain  regulations. 
Briefly,  the  Legislature  of  Virginia  appropriates  a lumpsum  of 
money.  This  money  is  distributed  according  to  a formula  that  the 
State  board  of  education  has  adopted  and  actually  amounts  to  a 
division  of  the  funds  on  the  basis  of  40  percent  for  pupils  transported 
in  the  previous  year,  40  percent  for  miles  the  bus  has  traveled  the 
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previous  year,  and  20  percent  for  buses  in  use  during  the  current  yenr. 
The  appropriations  made  by  the  Legislature  of  Virginia  for  the  past 
school  year  in  assisting  localities  to  defray  the  cost  of  transporting 
students  was  $0,140,460. 

Over  60  percent  of  the  students  attending  public  schools  in  Vir- 
ginia were  trnns]>ortcd  on  sclioolbuses  as  denned  by  the.  State  board 
of  education.  The  operating  cost  per  student  in  those  cities  operating 
sclioolbuses  throughout  the  State  averaged  $23.02  for  the  year  1068- 
GO.  This  represented  an  average  of  122  students  per  each  bus  operated. 

The  operating  cost  per  student  for  counties  during  that  year  was 
$30.61,  based  on  nn  average  of  87  students  per  bus.  The  average  cost 
of  operating  a schoolbus  m Virginia  during  the  school  yenr  1068-69 
for  cities  was  $2,814,  for  which  the  cities  were  reimbursed  by  the  State 
sums  approximating  half  of  these  operative  costs. 

School  boards  may,  under  Virginia  law,  provide  for  the  transpor- 
tation of  pupils.  Over  half  a million  students  were  transported 
throughout  the  State  of  Virginia  during  the  school  year  1068-60. 
During  the  school  yenr  1068-60,  the  average  number  of  pupils  trans- 

Cortea  per  bus  in  the  cities  of  Virginia  was  122;  the  average  miles  per 
us  per  day  was  42 — ranging  from  18  to  90  miles.  In  order  to  be 
eligible  for  State  financial  assistance,  a bus  must  travel  a minimum  of 
16  miles  per  school  day.  Statistics  snow  that  children  transported  on 
sclioolbuses  are  safer  than  those  who  travel  on  foot. 

During  the  1068-69  school  year,  approximately  18^  million  school- 
children  were  bused  to  school  each  dav  in  the  United  States. 

The  63-66  passenger  capacity  sclioolbuses  heretofore  referred  to  as 
having  been  purchased  by  the  school  board  for  use  in  transporting 
children  in  the  newly  annexed  area  were  purchased  at  a cost  of  $7,500 
perbus. 

Were  the  system  for  the  the  operation  of  schools  in  the  city  of 
Richmond  the  same  this  coming  year  as  the  year  1969-70,  it  can  readily 
be  seen  that  it  was  anticipated  that  approximately  10,000  students 
would  have  been  transported  cither  by  school  board  buses  or  V.T.C. 
on  a daily  basis  during  the  school  year,  ns  contrasted  with  plaintiffs’ 
proposed  plan  which  would  require,  if  implemented,  the  transporta- 
tion of  approximately  18.000  students;  and  if  nil  children  living  more 
than  1 mile,  from  the  school  to  which  they  would  be  assigned  under 
the  school  boards  recently  submitted  plan,  hereinafter  referred  to  ns 
the  board’s  second  plan,  were  transported,  transportation  facilities 
would  be  required  to  accommodate  15,903  students.  Assuming  further 
tlint  the  school  board's  estimate  that  of  those  15,903,  approximately 
one  half,  so  it  is  anticipated,  would  provide  transportation  of  their 
own  in  one  form  or  another,  it  still  would  require  transportation  of 
7.951  students  using  the  facilities  of  the  Virginia  Transit  Co.,  plus 
the  4.991  to  be  transported  under  the  direct  auspices  of  the  school 
board,  for  a total  of  12.942 students. 

The  court  finds  further  that  unquestionably^  regardless  of  what 
plan  may  nltimatelv  bo  approved,  the  children  m the  newly  annexed 
area  of  Chesterfield  will  require  transportation  by  virtue  of  the 
physical  surroundings,  that  is,  trek  of  sidewalks,  et  cetera. 

Defexoaxt  School  Boaud’s  Second  Plan* 

At  the  conclusion  of  the  hearing  on  .Tunc  26, 1970.  the  court  an- 
nounced from  tlie  bench  its  inability  to  accept  the  HEW  plan  for  the 
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reasons  stated  in  the  record  of  that  hearing,  and  the  court  adopts  and 
incorporates  herein  its  findings  and  conclusions  as  enunciated  from 
the  bench  at  that  time.  The  court  did,  as  heretofore  set  out,  grant  leave 
to  the  school  board  to  submit  another  plan  if  they  so  desired.  That 
plan  was  filed  on  July  23, 1970,  and  a hearing  on  same  was  conducted 
on  August  7, 1970.  . , 

The  plan  itself,  of  necessity,  was  drafted  with  a view  in  mind  to 
utilize  transportation  where  required.  The  court  finds  from  the  evi- 
dence that  the  Virginia  Transit  Co.  can  accommodate  such  additional 
volume  of  transportation  as  may  be  required  to  implement  this  second 
proposed  plan. 

While  the  court  must  frankly  state  that  more  will  have  to  be  done  to 
so  conform  to  the  law  as  interpreted  by  the  fourth  circuit  and  the  U.S. 
Supreme  Court,  it  is  obvious  that  an  effort  has  been  made  by  the  de- 
fendant school  board  to  improve  its  former  suggested  presentation. 
For  example,  their  plan  now  provides  for  majority  to  minority .trans- 
fers at  the  cost  of  the  school  board.  They  have  amended  their  sug- 
gested faculty  assignments  to  conform  to  the  requirements  of  law. 

men  schools 

Two  of  the  high  schools  under  the  proposed  plan  arc  readily  identi- 
fiable—Huguenot's  student  population  will  be  71  percent  white  and  29 
percent  black;  John  F.  Kennedy's  student  population  will  be  il  per- 
cent black  and  29  percent  white.  . , . 

Two  other  high  schools  have  a disproportionate  number  of  black  to 
white  students.  Nevertheless,  the  progress  that  has  been  made  is  evi- 
denced in  the  comparison  of  racial  mix  so  designated  in  appendix  C. 


MIDDLE  SCHOOLS 

At  the  middle  school  level,  certain  of  the  schools  remain  identifiable 
ns  black  or  white. 

ELEMENTARY  SCHOOLS 

That  portion  of  the  proposed  plan  which  the  court  finds  most  diffi- 
cult to  approve  has  to  do  with  the  elementary  level,  for  unfortunately 
almost  9.000  black  students  attending  13  schools  will  be  attending 
schools  the  population  of  which  will  be  90  percent  or  more  black,  and 
four  schools  will  remain  all  white.  In  addition,  other  elementary 

schools  arc  racially  identifiable.  ...  A . , , 

The  court,  bearing  in  mind  the  rationale  that  a segregated  school 
is  inherently  unequal  and  recognizing  further  that  those  students  who 
have  been  and  arc  being  subjected  to  segregated  education  in  the  pub- 
lic schools  are.  regardless  of  race,  having  thrust  upon  them  educa- 
tional infirmities  which  arc  constitutionally  impermissible,  is  much 
disturbed  about  the  racial  composition  anticipated  under  the  school 
board’s  plan  for  the  eight  schools  heretofore  referred  to. 

It  must  be  understood  that  the  court  would,  in  its  opinion,  be  duty 
bound  to  reject  the  school  board’s  plan  under  consideration  were  the 
plan  one  which  had  been  submitted  for  consideration  in  sufficient  time 
for  the  board  to  accomplish  that  which  is  required  by  law  for  the 
opening  of  school  in  September.  This  pan,  which  the  court  is  approv- 
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i«g  on  an  interim  basis,  is  being  approved  by  reason  of  the  fnct  that 
it  is  the  school  board’s  plan,  that  they  consider  it  educationally  sound 
and  capable  of  immediate  implementation.”  (End  of  excerpt  from 
Bradley , supra.) 

Joinder  op  State  and  County  Defendants 

In  December  1970,  the  court  granted  lenve  to  have  the  present  State 
and  county  oflicinls  joined  as  party  defendants.  Sec,  Bradley  v.  School 
B oard  of  City  of  Rich mond,  51  F.R.D.  130. 

By  April  1071,  the  court,  after  ndditionnl  hearings  wherein  the 
further  issues  now  before  the  court  in  reference  to  the  joined  defend- 
ants were  not  rnised,  approved  one  of  three  plans  then  before  the  court 
for  the  operat  ion  of  the  schools  of  the  city  of  Richmond  for  the  year 
1071-72.  Sec  Bradley  v.  School  Boat'd , 325  F.Supp.  828  (1971).  The 
plan,  designated  plan  III,  is  the  one  under  which  the  city  schools  are 
currently  operating.1 

The  vast  amount  of  evidence  taken  at  the  latest  hearings,  and  the 
seeming  complexity  of  the  issues  raised,  dictate  that  the  court’s  treat- 
ment thereof  cannot,  unfortunately,  be  adequately  set  out  in  summary 
findings. 

The  plaintiffs  and  the  school  board  of  the  city  of  Richmond,  moving 
parties  as  to  the  issues  under  consideration,  take  slightly  variant  posi- 
tions ; their  differences,  however,  are  not  significant  for  the  purposes  of 
this  memorandum  opinion.  Briefly,  these  parties  contend  that,  the  pub- 
lic schools  of  the  existing  city  system,  with  a majority  black  popula- 
tion, are  racially  identifiable  "as  currently  administered,  when  viewed, 
as  they  contend  it  should  be,  as  part  of  the  statewide  educational  plant 
which  is  dedicated  in  part  to  fulfilling  the  needs  of  the  Richmond 
metropolitan  area,  including  the  city  and  the  two  adjoining  counties. 
They  allege  further  that  discriminatory  acts  on  the  part  of  the  now 
principal  defendants  have  in  the  past  and  still  do  contribute  to  pro- 
duce and  maintain  what  when  viewed  in  thc  context  aforementioned, 
amounts  to  dual  school  systems.  In  addition,  they  contend  that  unless 
the  requested  relief  is  granted,  the  pupils  of  tnc  city  of  Richmond 
schools,  and  particularly  members  of  tnc  plaintiff  class,  will  pot  re- 
ceive the  equality  of  education  to  which  they  arc  constitutionally 
entitled. 

The  proponents  of  the  relief  sought  contend  that  a greater  degree  of 
desegregation  can  and  should  be  afforded  in  what  was,  and  even  now  is, 
a dual  system.  It  is  t)’°w  position  that  the  complained  of  situation  has 
been  brought  about  by,  among  other  things,  schooi  division  boundaries 
created  and  maintained  by  the  cooperative  efforts  of  local  and  central 
State  officials.  The  defendants  deny  the  factual  allegations  and  chal- 
lenge the  legal  conclusions. 


1 Other  matters  In  reference  to  this  suit  are  to  be  found  In  824  F.Supp.  896 
(motion  for  three  jndire  court  denied)  ; see  also,  824  F.Supp.  439  (motion  to 
recuse,  denied) ; 824  F.Supp.  401  (motion  to  dlsmuss  or  for  partial  summary 
Judgment,  denied) ; 324  F.Snpp.  456  (motion  for  implementation  of  Plalntirs 
plan  at  midyenr  denied)  (defendant  city  school  board’s  motion  to  vacate  con* 
struct! on  injunction,  granted  in  part  and  denied  in  part) ; 63  F.R.D.  28  (motion 
for  counsel  fees,  granted). 
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A principal,  though  not  the  sole  issue,  is  whether  the  constitutional 
duties  of  appropriate  officials,  central  and  local,  are  of  such  limited 
extent  as  to  preclude  the  granting  of  the  relief  called  for. 

GENERAL  FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW 

The  court  concludes,  in  the  context  here  presented,  that  the  duty  to 
take  whatever  steps  are  necessary  to  achieve  the  greatest  possible 
decree  of  desegregation  in  formerly  dual  systems  by  the  elimination 
of  racially  identifiable  schools  is  not  circumscribed  by  school  division 
boundaries  created  and  maintained  by  the  cooperative  efforts  of  local 
and  central  State  officials.2  The  court  also  concludes  that  meaningful 
integration  in  a biracial  community,  ns  in  the  instant  case,  is  essential 
to  equality  of  education,  and  the  failure  to  provide  it  is  violative  of 
the  Constitution  of  the  United  States.3 

A brief  examination  of  the  current  data  and  that  of  recent  years 
showing  pupil  assignment  patterns  in  schools  of  the  three  political 
subdivisions  of  Richmond,  Henrico,  and  Chesterfield,  shows  both  great 
disparities  in  1971  racial  composition,  making  both  individual  facili- 
ties and  entire  systems  racially  identifiable  and  also  a very  recent  his- 
tory of  the  maintenance  of  a great  number  of  one-race  schools.  Some 
such  still  exist.  The  recent  statistical  history  of  these  school  divisions  is 
set  forth  in  accompanying  tables.  Appendix  “A”. 

Racial  identifiability  of  schools  and  school  systems  is  both  a legal 
concept — a conclusion  of  law,  ultimtely — and  a fact  of  major  signifi- 
cance to  educators  and  lay  persons.  For  the  law’s  demands  parallel 
those  of  educators.  Although  some  school  authorities  have  been  slow 
to  accept  the  fact,  it  is  true  that  the  constitutional  wrong  condemned 
in  Brown  imposed,  and  continues  to  do  soj  genuine  damage  upon  chil- 
dren in  schools  that  educators  see  as  racially  identifiable.  The  goals 
long  considered  by  educators  to  be  necessary  and  valid  purposes  of 
public  education  cannot  be  achieved  in  them.  The  legal  presumption 
follows  close  upon  these  discernible  facts. 

No  per  se  rule  can  adequately  embrace  all  the  difficulties  of 
reconciling  the  competing  interests  involved;  but  in  a sys- 
tem with  a history  of  segregation  the  need  for  remedial  cri- 
teria of  sufficient  specificity  to  assure  a school  authority’s 
compliance  with  its  constitutional  duty  warrants  a presump- 
tion against  schools  that  are  substantially  disproportionate  m 
their  racial  composition.  Swann  v.  Charlotte-Alecklenburg 
Board  of  Education , supra , at  26. 

Of  great  relevance  to  educators  in  evaluating  and  determining  the 
identifiability — a perception  of  students,  faculty,  and  community  per- 
ception—is  tlic  historical  context  within  which  a school  of  dispropor- 
tionate composition  exists.  Where,  as  in  each  of  the  three  political  sub- 
divisions here  under  discussion,  authorities  have  maintained  segre- 


• Green  v.  County  School  Board  of  Veto  Kent  County,  391  U.S.  430  (1068) ; 
Davis  v.  Board  of  School  Commissioners  of  Mobile  County , 402  U.S.  33  (1971) ; 
Swann  v.  Charlotte-Mecklenburg  Board  of  Education,  402  U.S.  1 (1971). 

• 14th  amendment  to  the  Constitution  of  the  United  States : McLaurin  v.  Okla- 
homa State  Regents,  339  U.S.  637  (1950) ; Btceott  v.  Painter,  330  U.S.  620  (1950) ; 
Brotcnv.  Bd . of  Education,  347  U.S.  483  (1054). 
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gated  systems,  it  is  of  little  significance  tlmt  a given  facility  mny  have 
changed  from  a school  attended  by  whites  to  one  attended  by  blncks, 
or  may  be  in  transition.  In  the  context  of  a continuing  dual  system, 
such  schools  do  not  lose  racial  identifinbility  but  are  perceived  by 
whites  and  blncks  ns  ones  which  arc  “going  biaclc”  or  “black.”  To  say 
that  such  schools  nrc  “resegregnted”  implies  not  unfairly  the  continued 
official  involvement  in  the  crcntion  and  mnintcnancc  of'  schools  identi- 
fied ns  intended  for  one  race.  The  process  in  the  past  hns  taken  plnce  by 
wholesale  official  reassignment  of  student  bodies  and  faculties.  More  re- 
cently, under  free  choice  and  similar  token  approaches  to  desegrega- 
tion, whereby  most  schools  remain  cither  all  black  or  all  white,  the 
changes  in  school  populations  have  been  almost  ns  rapid.  Courts  recog- 
nize that  rapid  chnngcovers  of  this  sort  also  occur  in  systems  under 
zone  assignment  plans  which  preserve  the  existing  patterns  to  nny 
significant  extent.  The  law  therefore  dictates  that  school  systems 
are  not  effectively  desegregated  either  by  piecemeal  approaches  or 
compartmentnlizntion,  or  by  separate  consideration  of  particular  geo- 
graphic areas.  See.  for  example.  Davis  v.  Board  of  School  Commis- 
sioners of  Mobile , 402  U.S.  33  (1071) ; U.S.  v.  Board  of  School  Com- 
missioners  of  Indianapolis  (S.D.  Ind..  August  1971) ; 4 Haney  v. 
Sevier  Co..  410  F.  2d  020;  Swann,  431 F.  2d  138  (4th  Cir.  1970),  rev’d. 
in  nart.  402  U.S.  1 (1071) ; Yarbrough  v.  Hulbert-West  Memphis 
Sc'/iool  District  No.  4,  320  F.  Snpp.  1050, 1065  (E.D.  Ark.  1971).  The 
weakness  of  such  an  approach,  noted  by  courts,  is  that  it  preserves  the 
racial  identifinbility  of  individual  facilities.  Racial  identifinbility, 
therefore,  is  a function  of  the  compostion  of  the  school  community 
and  the  pupil  assignment  scheme  for  the  individual  schools. 

Community  Perceptions 

Schools  the  racial  composition  of  which  departs  significantly  from 
the  community  parity,  educators  agree,  are  perceived  by  parents, 
teachers,  administrators,  public  officials,  pupils,  and  the  community  at 
large  as  facilities  designed  and  operated  for  one  race  or  the  other. 
Generally  schools  attended  under  these  circumstances  by  disproportion- 
ate numbers  of  black  students  are  perceived  ns  inferior.  Experts  gen- 
erally concur  that  this  has  adverse  effects  pot  only  on  black  pupils 
and  teachers,  but  the  entire  community.  This  impact  affects  both  the 
cognitive  and  affective  development  of  the  pupils.  Analogous  effects 
impede  the  development  of  white  students  in  disproportionately  white 
schools.  In  the  case  of  the  black  student,  impairment  in  the  affective 
domain,  that  of  perception  of  one’s  own  ability  to  learn,  to  function  in 
society,  and  to  control  one’s  destiny,  is  coupled  with  failure  to  advance 
in  the"  cognitive  sphere.  Experts  agree  that  this  adverse  impact  cumu- 
lates in  effect  and  is  most  telling  in  the  earliest  years. 

The  damaging  stigma  of  inferiority  carried  by  the  ldentifiably  black 
school  is  augmented  by  the  community’s  understanding  pf  the  official 
attitude  toward  the  situation.  In  Virginia  the  State’s  tmditionnl  policy 
of  racial  separation  in  all  phases  of  public  and. private  life,  the  histori- 
cal policy  of  educational  disparities,  beginning  with  the  refusal  to 


*332  F.  Snpp.  (155.  See  also.  Northerns*  v.  hoard  of  Education,  Memphis  City 
School*,  et  ah  (W.D.  Tenn.  December  1071)  { Dandridffc  v.  Jefferson  Parrish 
School  Board , 832  F.  Supp.  1500  (1071). 
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afford  any  education  to  blacks,  proceeding  through  limited,  segregated 
education  (see,  e.g.,  Corbin  v.  County  School  Board  of  1 ulas/cz 
County,  177  F.  2d  924  (4th  Cir.  1949)),  the  systematic  obstruction  of 
the  rights  enunciated  in  Brown,0  and  the  deliberate  policy  to  perpetu- 
ate segregation  through  numerous  techniques  of  circumvention,0  have 
in  combination  made  clear  to  white  and  black  members  of  the  com- 
inunity  the  favor  and  satisfaction  with  which  the  State  power  views 
the  continued  segregation  of  the  schools.  Attitudes  held  throughout 
the  citizenry  affect  the  children  in  school.  They  are  passed  on  by  black 
parents,  themselves  most  likely  victims  of  discrimination,  and  by 
teachers,  who  are  unlikely  to  associate  the  endorsement  of  containment 
with  great  academic  expectations.  These  ideas  are  adopted  by  pupils, 
and  the  more  so  when  they  sec  them  put  into  current  effect  in  such 
instances  as  discriminatory  treatment  of  black  faculty  mcmbcis.  The 
clement  of  legal  compulsion  which  lies  behind  State-mandated  segre- 
gation strongly  augments  in  fact  the  damage  which  ensues  from  racial 
isolation. 


DUTY  OF  COURT 


Upon  a finding  of  a 14tli  amendment  violation  it  is  the  duty  of  a 
district  court  to  intervene  to  “eliminate  from  the  public  schools  all 
vestiges  of  State-imposed  segregation.”  Swann  v.  C harlotte-Mecklen- 
burg  Board  of  Education,  402  U.S.  1, 15  (1971).  “The  district  judge 
or  school  authorities  should  make  every  effort  to  achieve  the  greatest 
possible  degree  of  actual  desegregation  and  will  thus  necessarily  be 
concerned  with  the  elimination  of  one-race  schools.'* *  Id.,  26.  In  its  task 
the  courts  goal  must  be  dismantling  of  the  dual  system  and  the  opera- 
tion of  facilities  identifiable  not  as  black  schools  or  white  schools  but 
“just  schools.”  Green  v.  County  School  Board  of  New  Kent  County , 


supra* 


duty  of  officials 


It  is  in  1971  accepted  law  that  a school  system  formerly  operated 
>n  a basis  of  compulsory  racial  segregation  will  not  in  every  case  be 
found  in  compliance  with  the  Constitution  if  an  assignment  system, 
perhaps  nondlscriminatory  when  viewed  alone  or  in  some  other  con- 
:cxt,  is  put  into  use  within  its  jurisdiction.  Freedom  of  choice  or  resi- 
dential zone  plans  will  not  in  every  case  prove  legally  acceptable,  and 
in  fact  they  must  be  abandoned  if  in  practice  they  fail  to  dismantle 
the  dual  system.  Green  v.  County  School  Board  of  New  Kent  bounty, 

391  U.S.  430  (1968).  , . „ „ . _ , . . 

The  courts  have  not  always  so  emphatically  spelled  out  the  extent  of 
school  authorities'  affirmative  duty.  Only  a few  years  ago  purportedly 
neutrally  drawn  zone  lines  or  neutrally  administered  freedom  of  choice 
plans  were  accepted  in  fulfillment  of  the  duty  to  desegregate.  Gilliam 
k School  Board  of  City  of  Hopewell,  345  F.  2d  325  (4th  Cir.  1965) ; 
Bradley  v.  School  Board  of  City  of  Richmond,  345  F.  2d  810  (4th 
Cir.),  rev'd.  on  other  grounds . 382  U.S.  103  (1965).  In  the  light  of 
intervening  Supreme  Court  rulings,  such  standards  no  longer  apply 
where  the  racial  identifiability  of  schools  remains  intact. 


• Roe,  c.y.,  Adktns  v.  School  Board  of  City  of  Newport  News,  148  F.  Supp.  430, 
afTd. 240  F.  2d  325,  cert,  denied  355  U.S.  856  (1057). 

* Oriffln  v.  County  School  Board  of  Prince  Edward  County,  377  U.S.  218  (1004)  ; 
Origin  v.  State  Board  of  Education,  200  F.  Supp.  1178  (1000). 
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DIVISION  LINKS 

1 ■^•^jenc^llce.  z.°!ie  lines  formulated  by  adhering  to  the  most  natural 
bouncls  of  neighborhoods  or  according  to  strict  proximity  of  pupils 
to  facilities  will  not  pass  muster  if  the  effect  is  to  prolong  the  exist- 
ence of  a dual  system  of  racially  identifiable  schools.  This  is  so  even 
though  the  application  of  such  attendance  plans  might  be  more  eco- 
nomical m time  and  transportation  cost,  might  facilitate  the  operation 
of  move  extracurricular  school  activities,  and  might  make  possible  the 
rather  uncertain  benefits  which  some  educators  attach  to  the  walk-in 
school.  It  is  not  that  these  may  not  be  valid  and  rational  educational 
goals ; the  point  is  that  the  end  of  desegregation  may  not  be  subordi- 
nated to  them. 

II envy v.  Clarksdale  Municipal  Separate  School  District , 409  F. 
2d  082  (5th  Cir.  1969),  rejected  a zoning  plan  which,  though  formu- 
lated m good  faith,  did  not  work  to  desegregate  the  system.  Motive 
was  held  irrelevant : 

It  is  irrelevant  because  the  ultimate  inquiry  is  not  whether 
the  school  board  has  found  some  rational  basis  for  its  action, 
but  whether  the  board  is  fulfilling  its  duty  to  take  affirma- 
tive steps,  spelled  out  in  Jefferson  and  fortified  by  Green , to 
find  realistic  measures  that  will  transform  its  formerly  dc 
jure  dual  segregated  school  system  into  a “unitary,  nonracial 
system  of  public  education.”  Id.  687. 

Clarksdale  is  a peculiarly  strong  case  because  the  “natural”  obstacle 
of  a railroad  track  was  deemed  insufficient  to  justify  a zone  line  run- 
ning along  it.  The  line  also  coincided  with  the  division  between  custom- 
segregated  neighborhoods,  thus  carrying  into  schools  the  results  of 
housing  segregation.  Rationality  alone  of  the  zone  plan  failed  to  jus- 
tify this  outcome.  Sec  also,  Board  of  Public  Instruction  of  Duval 
County  v.  Braxton , 402  F.  2d  900  (5th  Cir.  1968),  where  zone  lines 
following  the  historical  bounds  of  segregated  neighborhoods  were 
found  invalid. 

If  further  proof  were  neccssaiy  that  even  physical  obstacles  of  the 
most  natural  sort  will  not  be  acceptable  as  zone  boundaries  when  they 
produce  racially  identifiable  schools,  there  is  United  States  v.  Green- 
wood Municipal  Separate  School  District , 406  F.  2d  1086  (5th  Cir. 
1969),  which  held  insufficient  a white  school  zone  “bounded  on  the 
north  by  the  Tallahatchoc  River  and  on  the  south  bv  the  Yazoo  River,” 
Id..  1092. 

Safety  considerations  are  entitled  to  weight  in  the  formulation  of 
zone  lines,  but  where  the  same  obstacles  which  arc  proffered  as  assign- 
ment barriers  for  children  in  a purportedly  unitary  system  which 
were  crossed  with  regularity  under  the  dual  system,  the  argument  will 
fail.  Officials  can  hardly  assert  the  compelling  nature  of  obstacles 
which  they  overcame  earlier  in  order  to  perpetuate  segregation : 

The  Board’s  concern  for  the  safety  of  children  who  would 
have  to  cross  railroad  tracks  or  a bayou  in  order  to  attend 
school  is  entitled  to  weight,  but  we  find  it  unconvincing  in 
the  context  of  developing  a desegregation  plan  appropriate 
for  Indianola.  Until  1965,  when  the  school  board  took  its  first 
action  to  comply  with  the  Brown  decision  of  11  years 
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earlier,  students  of  both  races  freely  crossed  these  hazards, 
in  order  to  maintain  the  racial  purity  of  Indianola’s  schools. 
United  States  v.  Indianola  Municipal  Separate  School  Dis- 
trict,, 410  F.  2d  626  (5th  Cir.  1969) . 


**  Board  of  School  Commissioners  of  Mobile  County,  supra, 
establishes  definitively  that  existing  physical  features — there  an 
interstate  highway— should  not  impede  efforts  “to  achieve  the 
greatest  possible  degree  of  actual  desegregation,  taking  into  account 
the  practicalities  of  the  situation.”  Id.,  37.  If  physical  demarcations 
do  not  limit  the  duty  of  the  court  to  use  “all  available  techniques,” 
Id.,  37,  so  much  the  less  should  political  boundaries,  when  they  coin- 
cide with  no  tangible  obstacles  and  arc  unrelated  to  any  administra- 
tive or  educational  needs. 


rnion  PRACTICE 


The  implications  of  this  doctrine  for  the  Richmond  metropoli- 
tan area  are  obvious.  The  school  division  lines  here,  and  in  other 
parts  of  the  State  where  similar  separate  political  entities  exist,  have 
never  been  obstacles  for  the. travel  of  pupils  under  various  schemes, 
some  of  them  centrally  administered,  some  of  them  overtly  intended 
to  promote  the  dual  system.  The  court  does  not  hesitate  to  advert  to 
the  crossing  of  school  division  lines  in  instances  outside  the  Richmond 
metropolitan  area,  because  the  barriere  here  in  existence  do  not  coin- 
cide with  substantial  physical  obstacles.  They  arc  political  demar- 
cations only. 

The  State  board  has  never  forbidden  by  regulation  the  exchange 
of  pupils  across  political  subdivision  lines.  It  has  promoted  the  cross- 
ing or  lines  for  purposes  of  operating  regional  segregated  schools.  It 
has  approved  the  merger  of  two  political  subdivisions  into  a single 
school  division,  for  the  purposes  of  facilitating  the  adoption  of 
schemes  of  joint  schools  and  the  provision  of  education  by  contract  for 
residents  of  one  political  subdivision  by  the  officials  of  another.  It  has 
regulated. in  detail  the  operation  of  joint  schools,  approved  the  initia- 
tion of  joint  school  operations,  and  approved  contract  systems  within 
and  between  school  divisions.  It  lias  disbursed  funds  for  transporta- 
tion required  under  such  systems  and  even  paid  for  the  shipment  of 
pupils  to  other  States  in  segregated  groups. 

Earlier  judicial  opinions  rear  witness  to  Virginia’s  policy  permit- 
ting the  transportation  of  pupils  across  political  subdivision  lines 
for  the  purposes  of  maintaining  segregation.  Buchner  v.  County 
School  Board  of  Oreene  Count, y,  332  F.  2d  452  (4th  Cir.  1964) ; 
School  Board  of  Warren  County  v.  Kilby , 269  F.  2d  497  (4th  Cir. 
1958) ; Goins  v.  County  School  Board  of  Grayson  County , 186  F. 
Supp.  753  (W.D.  Va.  1960) ; Corbin  v.  County  School  Board  of  Pu- 
laski Coun  ty , supra . 

The  State  board  has  been  deeply  implicated  in  the  administration 
of  the  tuition  grant  and  pupil  scholarship  programs,  which  were 
operated  completely  independently  of  the  wishes  of  local  school  offi- 
cials and  resulted  in  mass  movement  of  pupils  across  political  boun- 
daries in  the  Richmond  area  and  throughout  the  State  as  well,  to 
the  extent  that  it  was  necessary  to  appeal  to  local  school  boards  to 
confer  in  order  to  coordinate  the  exchange  of  pupils.  In  the  Richmond 
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area,  notably,  when  the  scholarship  program  was  at  its  height,  support 
for  local  school  expenditures  in  the  counties  was  high  as  well. 

These  instances — and  there  are  others — of  the  education  or  pupils 
of  one  political  subdivision  in  schools  run  in  whole  or  in  part  by  oih- 
cials  of  another  demonstrate  as  a matter  of  historical  fact  the  insub* 
stantiality  of  any  argument  that  strong  State  concerns  support  their 
maintenance  as  barriers  to  the  achievement  of  integration.  For  the 
State  has  countenanced  much  more  than  the  plaintiffs  seek  here. 
Standard  practice  has  encompassed  schemes  under  which  students  are 
educated  in  systems  financed  and  operated  by  local  officials  wholly 
irresponsible,  in  the  political  sense,  to  residents  of  the  students  home 
area.  Centrally  enforced  uniformity  in  certain  educational  practices 
lias  no  doubt  helped  to  make  this  acceptable.  But  here  the  plaintiffs  do 
not  demand  that  desegregation  take  place  by  means  that  render  school 
authorities  politically  irresponsible  to  the  parents  of  the  children  they 
teach.  Means  are  available,  such  as  the  consolidation  form  presented  m 
Virginia  law,  by  which  representatives  of  each  political  subdivision 
wilfhavc  a role  in  management  of  a combined  school  system.  Flexible 
State  law  provisions  for  financing  exist  as  well.  The  State  cannot  in- 
sist that  compliance  with  its  own  statutory  policy  violates  some  sub- 
stantial interest.  This  is  so  especially  in  the  light  of  the  recurrent 
successful  use  of  the  joint  system  of  school  management,  winch  entails 
the  operation  of  facilities  by  a committee  of  control,  having  representa- 
tives from  participating  school  divisions,  with  financing  provided  by 
tiie  political  bodies  of  each. 

Segregation  Patterns 

Not  only  do  the  existing  harriers  have  no  relation  to  natural  obsta- 
cles or  substantial  governmental  interests,  but  they  are  related  to  strict 
housing  segregation  patterns,  maintained  by  public  and  private  en- 
forcement antf  owing  their  genesis  in  substantial  part  to  the  manner 
in  which  the  three  school  divisions  have  been  operated  and  expanded. 
Thus  by  the  maintenance  of  existing  school  division  lines  the  State  ad- 
vantages itself  of  private  enforcement  of  discrimination  and  prolongs 
the  effects  of  discriminatory  acts  of  its  own  agents.  Brewer  v.  School 
Board  of  City  of  Norfolk , 397  F.  2d  37  (4th  Cir.  1968),  holds  that  zone 
lines  unjustified  by  the  existence  of  natural  impediments  to  movement 
across  them  are  usually  unacceptable  where  they  result  in  segregation. 
Moreover,  the  court  said  in  Brewer , they  are  unacceptable  on  another 
ground  when  they  work  to  assign  pupils  according  to  their  residence 
in  neighborhoods  which  are  homogeneous  by  reason  of  privately  en- 
forced housing  segregation.  The  proof  here  overwhelmingly  estab- 
lishes that  the  school  division  lines  between  Richmond  and  the  coun- 
ties here  coincide  with  no  natural  obstacles  to  speak  of  and  do  in  fact 
work  to  confine  blacks  on  a consistent,  wholesale  basis  within  the  city, 
where  they  reside  in  segregated  neighborhoods. 

School  authorities  may  not  constitutionally  arrange  an  attendance 
zone  system  which  serves  only  to  reproduce  d school  facilities  the  prev- 
alent pattern  of  housing  segregation,  be  it  publicly  or  privately  en- 


» A more  detailed  reference  to  this  program,  once  termed  tuition-grant,  is  made 
at  p.  137,  f»i/ro. 
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forced.  To  do  so  is  only  to  endorse  with  official  approval  the  product 
of  private  racism.  It  is  tantamount  to  the  reestablishment  of  the  dual 
system  under  a new  regime  and  falls  well  below  the  affirmative  action 
necessary  and  required  to  desegregate  a biracial  system. 

For  a school  board  to  acquiesce  in  a housing  development 
pattern  and  then  to  disclaim  liability  for  the  eventual  segre- 
gated characteristic  that  such  pattern  creates  in  the  schools 
is  for  the  Board  to  abrogate  and  ignore  all  power,  control 
and  responsibility.  A board  of  education  simply  cannot  per- 
mit a segregated  situation  to  come  about  and  then  blithely 
announce  that  for  a Negro  student  to  gain  attendance  at  a 
given  school  all  he  nmst  do  is  live  within  the  school  attend- 
ance area.  To  rationalize  thusly  is  to  be  blinded  to  the  reali- 
ties of  adnlt  life  with  its  prejudices  and  opposition  to  inte- 
grated housing.  Davis  v.  School  Distnct  of  City  of  Pontiac , 

309  F.  Snpp.  734,  742  (E.D.  Mich.  1970),  afd.  443  F.  2d 
573,  cent,  denied , 91 S.  Ct.  233  (1971).  See  also,  United  States 
v.  Board  of  Education , Independent  School  District  No.  1. 
Tulsa  County , 429  F.  2d  1253,  256  (10th  Cir.  1970) ; United 
States  v.  School  Distnct  151  of  Cook  County,  404  F.  2d  1125, 

1131  (7th  Cir.  1968) ; Board  of  Education  of  Oklahoma  City 
Public  Schools  v.  Dowell,  375  F.  2d  158, 165  (10th  Cir.  1967) ; 
Taylor  v.  Board  of  Education  of  City  School  District  of  City 
of  Nexo  Rochelle,  294  F.  2d  36  (2d  Cir.  1961) ; Bradhy  v. 
Milliken,  Civil  Action  No.  35257,  Jfi  U.S.L.W.  2192  (E.D. 
Mich.,  Sept.  27,  1971),  slip  opinion  at  10, 12;  Johnson  v.  San 
Francisco  Unified  School  District , No.  C-70  1331  SAW, 

F.  Snpp. (C.D.  Cal.,  July  9,  1971)  slip  opinion 

at  2. 

When  school  authorities,  with  knowledge  that  other  available  op- 
portunities for  pupil  assignment  will  produce  less  segregation,  delib- 
erately select  one  employing  zones  drawn  in  coincidence  with  housing 
segregation,  their  action  by  inference  is  discriminatory,  and  evidence 
to  rebut  such  a finding  must  be  “clear  and  convincing,”  Brewer  v. 
School  Board  of  City  of  Norfolk,  supra , 41,  No  such  showing  has  been 
made  in  this  case,  and  the  conclusion  of  segregatory  intention  from 
this,  as  well  as  other  evidence,  in  unavoidable.  For  the  power  to  tem- 
per the  marked  racial  identifiability  of  the  three  school  systems  exists, 
and  it  has  gone  unused. 

EDUCATIONAL  nEMUVATIONS 

Housing  segregation  and  resultant  educational  deprivations  are  in 
another  sense  tmccablc  to  discrimination  by  school  authorities.  Where, 
ns  here,  there  has  been  an  historical  practice  of  making  available  to 
blacks  an  inferior  public  education  in  terms  of  conventional^  tangible 
measures  and  also  in  terms  of  the  intangible  benefits  resulting  from 
an  integrated  education,  effects  of  these  educational  policies  remain 
observable  today  and  have  a discernible  impact  upon  the  extent  of 
housing,  employment,  nnd  school  segregation,  lo  appreciate  fnllv  the 
impact  of  segregation  on  the  affective  and  academic  sides  of  an  indi- 
vidual, as  several  educational  experts  said,  it  is  necessary  to  study  the 
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coui'se  of  his  entire  life.  Inferior  education  limits  achievement.  Em- 
ployment discrimination  aside,  it  depresses  earning  power  and  re- 
stricts the  choice  of  employment.  This  in  turn  narrows  the  range  of 
housing  options,  confining*  its  victims  to  low-cost  central  city  sites 
locatecl  near  public  transportation  and  low-skilled  jobs.  When  the 
parents’  housing  is  so  fixed,  so  is.  the  child’s.  Inferior  education  also 
confers  on  the  parent  and  the  child  the  burden  of  low  socioeconomic 
status,  with  consequent  demonstrated  adverse  effects  on  achievement 
in  school.  These  are  the  products  of  past  wrongs  by  educational  au- 
thorities of  the  State.  . . . , 

The  duties  of  current  educators  are  affected  by  such  violations  of 
the  Constitution.  In  Gaston  County  v.  United  States , 395  U.^.  285 
(I960),  the  Supreme  Court  affirmed  a ruling  that  an  “impartial 
literacy  test  conkl  not  be  applied  as  a qualification  for  voting  without 
the  “purpose  or  . . . effect  of  denying  or  abridging  the  right  to 
vote  on  account  of  race  or  color,”  42  U.S.C.  section.  19 i 3b (a),  m a 
countv  where  blacks  historically  had  been  provided  with  a segregated 
and  inferior  education.  The  same  “readily  inferable”  impact  on  lit- 
eracy attainment  for  voting  purposes  is  here  shown  to. affect  achieve- 
ment generally,  insofar  as  it  determines  job  opportunities  and  social 
status.  When,  likewise,  the  State’s  educators  impose  “impartial-  meth- 
ods of  school  division  organization  on  the  black  children  of  families, 
heads  of  which  were  deprived,  as  they  well  knew,  by  themselves  or 
their  official  predecessors  of  an  equivalent  education  to  that  given 
whites,  they  continue  knowingly  a system  which  prolongs  its  own  dis- 
criminatory aud  segregntory  policies.  . , . , , • * 

In  other  contexts  courts  have  likewise  recognized  tlio  enduring  ef- 
fects of  educational  deprivation  upon  specific  opportunities.  In  Griggs 
y.  Duke  Power  Co.,  401  US.  424  (1971  , the  Supreme  Court  rejected 
under  the  1964  Civil  Rights  Act  educational  attainment  and  aptitude 
test  qualifications  for  employment  which  effectively  eliminated .from 
consideration  far  more  blacks  than  whites  and  had  no  relation  to  job 
performance.  Blacks’  relative  difficulty  in  surmounting  the  obstacles 
appeared,  the  Court  said,  to  be  “directly  traceable  to  race.  Basic,  in- 
telligence must  have  the  means  of  articulation  to  manifest  itself  fairly 
in  a'testing  process.  Because  they  are  Negroes,  petitioners  have  long 
received  inferior  education  in  segregated  schools  and  this  ^urt 
expressly  recognized  these  differences  m Gaston  County  v.  united 
States . supra.  . . . The  act  proscribes  not  only  overt  discrimination 
but  also  practices  that  are  fair  in  form,  but  discriminatory  in  opera- 
tion ....  rGlood  intent  or  absence  of  discriminatory  intent  docs  not 
redeem  employment  procedures  or  testing  mechanisms  that  operate  as 
‘built-in  headwinds’  for  minority  groups  and  are  unrelated  to  measur- 
ing job  capability.”  Id.,  430-32.  . ,, 

Testing  procedures  in  the  school  desegregation  context  have  as  well 
been  disapproved  as  components  of  desegregation  P'"ns‘ f;?,” 
United  States  v.  Sunflower  County  School  District,  430  F.  2d  839  (5th 
Cir.  1970) ; Singleton  v.  Jackson  Municipal  Separate  School  DtUneb 
419  F.  2d  1211  (5th  Cir.  1970),  rev'd  in  part  sub  nom . Carter  v.  \\  est 
Feliciana  Parish  School  B oard,  396  TJ.S.  290  (1970) . . 

In  the  Richmond  metropolitan  area,  assignment  under  the  current 
school  division  arrangement  creates  a “biult-m  headwind  for  the 
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blnck  child  seeking  a desegregated  education.  For  with  his  school  as- 
signment determined  by  Ins  residence  and.  with  his  residence  strongly 
influenced  by  his  parents’  economic  attainments  (putting  aside  the 
question  of  housing  discrimination),  deficiencies  in  the  public  edu- 
cation given  blacks  make  it  highly  likely  that  his  home  will  be  in  the 
city,  where  housing  and  transportation  are  relatively  inexpensive. 


SCHOOL  CONSTRUCTION 


School  construction  policy  has  contributed  substantially  to  the  cur- 
rent segregated  conditions.  Schools  have  been  built  and  attendance  poli- 
cies maintained  so  that,  even  within  existing  school  divisions  and  by 
comparison  with  the  racial  ratios  prevailing  therein,  new  or  expanded 
facilities  were  racially  identifiable.  The  evidence  shows  that  this  was 
purposeful,  its  immediate  and  intended  result  was  the  prolongation 
and  attempted  perpetuation  of  segregation  within  school  divisions. 

The  longer  term  impact  of  the  same  policy  has  been  the  exaggera- 
tion of  the  racial  disproportion  between  the  city  and  the  two  neighbor- 
ing counties.  This  has  come  about  by  virtue  of  the  maintenance  of 
school  division  lines  as  obstacles  to  pupil  assignment  for  purposes  of 
desegregation  while  the  area’s  housing  patterns,  when  its  population 
wrew,  became  increasingly  segregated.  Tlic  continued  operation  of  the 
schools  of  each  subdivision  as  racially  identifiable  facilities  more- 
over necessarily  caused  each  new  school  and  old  ones  as  well  to  take 
on  the  label  of  a black  or  white  school.  In  consequence  of  prevailing 
housing  segregation,  which  by  its  nature  perpetuates  itself  and  ex- 
pands, increasingly  as  the  population  of  the  area  grew  larger  the  facil- 
ities, old  and  new,  located  within  the  lines  describing  the  city  of  Rich- 
mond became  identifiable  as  black  schools,  and  those  in  the  two  coun- 
ties were  nearly  all  perceived  as  white  schools.  The  racial  ldentifi- 
ability  of  the  entire  systems  in  issue — those  of  the  three  school  divi- 
sions—became  manifest  when,  very  recently,  attempts  were  made  to 
desegregate  the  schools  of  eacli  division  within  its  own  borders.  Cur- 
rentiy  tfic  Richmond  system  is  identifiable  as  black*  and  that  of  each 
county  is  perccivably  a white  system. 

Furthermore,  not  only  has  the  manner  of  expansion  ox  the  commu- 
nity’s school  plant  been  such  as  to  partake  of  the  discrimination  inher- 
ent in  its  housing  patterns,  but  also  it  has  played  a substantial  part  in 
the  development  of  those  patterns.  In  addition,  school  officials  have 
been  abetted  in  the  perpetuation  of  housing  discrimination  by  other 
governmental  agencies.  . 

The  outcome  of  these  practices— racial  identifiability  of  systems  and 
of  individual  facilities  within  each — cannot  now  be  reversed  without 
the  implementation  of  pupil  assignment  policies  which  entail  the  cross- 
ing of  school  division  boundaries.  This  applies  both  to  newly  con- 
structed schools  and  those  which  long  ago  served  as  components  of  the 
officially  compelled  dual  system. 

In  the  light  of  all  the  evidence  the  insistence .now  by  school  authori- 
ties upon  a system  of  separate  attendance  districts  within  the  enlarged 
community  reflects  the  desires  of  the  State’s  central  and  local  officials, 
based  a least  in  part  on  their  perceptions  of  their  constituents  wishes, 
to  maintain  as  great  a degree  of  segregation  as  possible. 

The  fourth  circuit  has  recognized  the  potential  that  school  construc- 
tion and  expansion  programs  have,  coupled  with  assignment  plans 
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Seared  to  residential  location  in  somo  respect,  to  create  or  porpetuato 
enials  of  equal  educational  opportunity  m building  upon  and  incor- 
porating into  tho  school  system  existing  housing  segregation.  Brewer 
v.  School  Board  of  City  of  Norfolk . supra.  Otlior  circuits  have  held  as 
well  tlmt  this  is  u violation  of  the  14th  amendment.6 

In  Davie  v.  School  District  of  Oity  of  Pontiao , 309  F.  Supp.  734 
(E.D.  Mich.,  1070),  ail’d.  443  F.  2d  573,  cert,  denied,  02  S.  Ct.  233 
(1071),  legal  liability  for  existing  segregation  was  established  in  part 
on  the  ground  that  tho  school  board  had  repeatedly  advised  the  com- 
munity ovor  a 20-year  period  that  it  recognized  the  adverse  eifects  of 
school  segregation  and  intended  to  deal  affirmatively  with  them,  but 
had  nonetheless  taken  no  such  action.  Instead,  since  1054,  it  had  built 
10  new  elementary  schools  and  altored  zono  lines  12  times,  each  time 
without  consideration  of  tho  clfect  of  tho  moves  on  racial  integration. 
These  chunges,  by  a continuing  pattern  over  tho  years,  exaggerated 
racial  iinbnlimco  in  tho  system. 

Whon  tho  power  to  act  is  available,  failuro  to  take  tho  nec- 
essary steps  so  ns  to  negate  or  alleviate  a situation  which  is 
harmful  is  as  wrong  as  is  the  taking  of  affirmative  stepsto 
advance  tho  situation.  Sins  of  omission  can  bo  as  serious  as  sins 
of  commission.  When  a board  of  education  has  contributed 
and  played  a major  role  in  tho  development  and  growth  of  a 
segregated  situation,  tho  board  is  guilty  of  de  jure  segregation. 

...  ft  would  be  foigned  modesty  on  tho  part  of  any  board 
of  education  to  suggest  that  it  is  controlled  by  a situation 
rather  than  that  it  can  control.  Id.,  741-42. 

When  a school  board,  having  demonstrated  concern  for  problems  of 
segregation,  and  operating  in  an  area  whoro  segregated  housing  pat- 
terns prevail  and  are  continuing,  builds  its  facilities  and  arranges  zones 
so  that  school  attendance  is  governed  by  housing  segregation,  it  is 
operating  in  violation  of  the  constitution.  Id.,  742. 

Once  it  has  boon  demonstrated  ns  it  has  in  this  caso  that 
attendance  lines  wore  consistently  drawn  in  such  a fashion  so 
ns  to  discourage  achievement  of  integration  when  such  need 
not  havo  occurred,  the  presumption  can  be  made  that  the  re- 
sults reached  were  intended.  la.,  744. 


INTENTION  TO  VKRPKTUATK 

These  conclusions  apply  in  a case  where  no  history  of  othor  past  in- 
tentional segregation  was  relied  on  in  order  to  establish  an  affirmative 
duty  to  desegregate.  In  a situation  such  as  the  instant  ono,  when  offi- 
cially mandated  segregation  was  enforced  by  numerous  othor  means, 
the  legal  principles  arc  all  the  moro  demanding,  and  the  factual  infer- 
ence of  intention  to  perpetuate  segregation  is  the  more  compelling. 


• Davis  v.  School  District  of  City  of  Pontiac,  443  F.  2d  578  (sixth  dr.) , cert, 
denied.  02  S.  Ct.  233  (1071) ; Sloan  v.  10th  School  District  of  Wilson  County,  433 
F.  2d  687  (sixth  dr.  1070) ; United  States  v.  Board  of  Education,  Independent 
School  District  No.  1, 420  F.  2d  1258, 1256, 1260  (10th  dr.  1970)  ; United  States  v. 
School  District  151  of  Cook  County,  404  F.  2d  1125,  1188  (seventh  clr.  lM8)i 

Bradley  v.  iUllikcn,  Civil  Action  No.  85267,  supra. (B,  D.  Mich.,  Sept.  27, 

F.  Supp. (N.D.  Cal.,  July  0, 1071),  slip  opinion  at  2;  Spanplcrj. 

Pasadena  Oity  Board  of  Education,  811  F.  Supp.  601,  517,  522  (C.D.  Col.  IOiO). 
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In  Swann  the  Supreme  Court  recognized  the  effect  that  such  site  and 
capacity  selections  may  have;  that  of“crenting  or  maintaining^  State- 
segregated  school  system.”  Swann  v.  Oh arlotte-M ecklenburg  Board  of 
Education , 40  U.S.  1,  21  (1071).  The  Supreme  Court  expressly  recog- 
nized that  school  segregation  owing  its  origin  to  discriminatory  site 
and  capacity  decisions  is  a cognizable  wrong  not  remedied  by  the  adop- 
tion of  a nonracinl  assignment  plan: 

“Racially  neutral”  assignment  plans  . . . may  bo  inade- 
quate ; such  plans  may  fail  to  counteract  the  continuing  effects 
of  past  school  segregation  resulting  from  discriminatory  loca- 
tion of  school  sites  or  the  distortion  of  school  size  in  order  to 
achieve  or  maintain  artificial  racial  separation.  When  school 
authorities  present  a district  court  with  a “loaded  game 
board,”  affirmative  action  in  the  form  of  remedial  altering  of 
attendance  zones  is  proper  to  nehieve  truly  nondiscriminatory 
assignments.  Swann  v.  Charlotte-MecJclenburg  Board  of  Edu- 
cation, supra,  28. 

Construction  in  both  counties  has  tended  to  correspond  with  the  devel- 
opment of  white  and  black  residential  areas,  and  in  fact  was  so  in- 
tended. Coupled  with  the  hard  and  fast  policy  of  not  transporting 
pupils  across  school  division  lines  to  promote  desegregation  and  also 
drawing  attendance  zones  within  divisions  on  a rough  proximity  basis, 
county  construction  policy  has  given  rise  to  a number  of  idcntifiably 
while  schools.  Black  facilities  near  the  periphery  of  Richmond — the 
prime  example  is  Kennedy  High  School,  physically  located  in  Hen- 
rico— in  the  meantime  have  been  built  and  opened  on  a segregated  basis 
because  Richmond  could  or  would  not  exchange  pupils  with  the  coun- 
ties in  order  to  desegregate.  The  counties’  policies  of  drawing  attend- 
ance zones  roughly  on  a basis  of  proximity  has  been  dcpnrtccf from  on 
occasion,  but  so  far  as  this  record  shows  not  in  an  effort  to  desegregate. 
Rather  new  construction  was  planned  for  black  schools  without  regard 
to  the  possibility  of  accommodating  an  expanding  black  pupil  popula- 
tion in  white  schools.  Passing  consideration  of  the  role  of  any  govern- 
mental agencies  in  the  creation  of  segregated  housing  patterns  bv  other 
means,  the  construction  policies  of  the  school  administrators,  in  which, 
of  course,  the  State  board  played  a very  substantial  role,  both  perpetu- 
ated and  manufactured  anew  the  constitutional  wrong  of  school 
segregation. 

The  construction  of  now  schools  and  the  closing  of  old  ones 
is  one  of  the  most  important  functions  of  local  school  authori- 
ties and  also  one  of  the  most  complex.  They  must  decide  ques- 
tions of  location  and  capacity  in  light  of  population  growth, 
finances,  land  values,  site  availability,  through  an  almost  end- 
less list  of  factors  to  be  considered.  The  result  of  this  will  be  a 
decision  which,  when  combined  with  one  technique  or  another 
of  student  assignment,  will  determine  the  racial  composition 
of  the  student  body  in  each  school  in  the  system.  Over  the  long 
run,  the  consequences  of  the  choices  will  be  far  reaching. 
People  gravitate  toward  school  facilities,  just  as  schools  are 
located  in  response  to  the  needs  of  people.  The  location  of 
schools  may  thus  influence  the  patterns  of  residential  develop- 
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ment  of  a metropolitan  area  and  have  important  impact  on 
composition  of  innorcity  neighborhoods.  Swann  v.  Charlotte * 
Mecklenburg  Board  of  Education , supra , 20-21. 

Th©  latter  portion  of  tho  foregoing  Quotation  from  Swann  points 
up  another  manner  in  which  school  construction  may  and  indeed  in 
our  instant  case  has  contributed  to  school  segregation.  A school  fa- 
cility s location  and  its  racial  composition  win  affect  tho  desirability 
of  the  neighborhood  served  by  it  to  prospective  resident  *.  As  tho 
FIIA  manuals  indicate,  this  sort  of  desirability  is  a valuo  which  real 
estate  traders  will  seek  to  preserve  as  well.  Tho  racial  composition  of 
the  school  serving  an  area  is  a significant  clement  in  the  combination 
of  established  factors  which  govern  choice  of  housing  sites  for  new 
residents  of  either  race.  : 

The  interdependency  of  housing  and  school  segregation  is  fully 
established  by  tho  record.  Schools  were  planned  with  an  eye  to  sepa- 
rate racial  occupancy  and  opened  as  such,  with  zone  and  division  lines 
imposed  upon  segregated  housing  patterns.  The  accommodation  of  ex- 
panding pupil  population  in  new  schcols  paved  the  way  for  new  urban 
growth.  Now  residents  in  turn  were  governed  in  their  choice  of  hous- 
mg  by  established  patterns  of  residential  segregation.  They  also  were 
attracted  to  one  or  another  zone  by  tho  opportunity  to  avoid  school 
desegregation.  Blacks  now  to  the  area  and  young  black  adults  native  to 
Richmond  in  tho  meanwhile  were  more  restricted  in  choice  of  housing 
sites.  Overall,  tho  area’s  population  expanded,  and  over  time  black 
residents,  with  fewer  options  so  far  as  housing  was  concerned,  com- 
prised a greater  and  greater  proportion  of  the  city’s  residents,  while 
tho  area’s  white  occupied  the  suburban  counties. 

This  was  not  beyond  the  power  of  school  authorities  in  each  of  the 
areas  and  in  tho  State’s  central  offices  to  influence.  By  maintaining 
black  schools  and  white  schools,  perceived  ns  such,  to  servo  particular 
areas,  they  turned  such  force  as  might  have  been  exerted  by  school 
policies  to  assist  in  eliminating  housing  segregation  in  the  opposite  di- 
rection. Because  tho  area’s  overall  population  was  expanding,  tho 
consequences  of  tho  maintenance  of  segregated  school  systems  were 
extreme. 

Jh  creating  new  segregated  facilities  to  accommodate  the  area’s  ex* 
pending  population,  school  officials  not  only  built  upon  tho  pattern  of 
housing  segregation  extant  in  the  city  and  counties,  but  also  encouraged 
yuid  fostered  its  extension  in  a substantial  manner.  The  existence  of  a 
number  of  nearly  all  white  schools,  together  with  a firm  policy  of  re- 
fusin'* to  relievo  segregation  by  crossing  school  division  lines,  con- 
stituted an  invitation  to  white  persons  seeking  new  residences  in  the 
area  to  discriminate  in  their  selection  according  to  the  racial  composi- 
tion of  the  school  their  children  would  attend.  Cf.  Eeitnutn  v.  Mul/ccj/. 
387  U.S.  3G9  (10G7).  As  a result  the  intensity  and  magnitude  of  racial 
separation  increased. 

METROPOLITAN  SCHOOLS 

The  marked  racial  disproportion  between  the  city  and  each  of  the 
county  systems  has  progressed  rapidly  in  recent  years.  In  substantial 
part  by  reason  of  the  appropriate  authorities  having  deliberately  de- 
ferred so  long,  and  still  so  doing,  according  the  plaintiff  class  their 
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constitutional  rights,  desegregation  of  the  schools  of  the  city  and  the' 
counties  us  well  cannot  now  bo  achieved  within  the  current  school  di- 
vision bounds.  Perpetuation  of  the  racial  identifiability  of  particular 
facilities  while  each  school  system  expanded,  by  means  of  the  creation 
of  now  schools  planned  for  one  race  or  the  other;  has  greatly  assisted 
in  the  creation  of  prevailing  housing  segregation  and  thereby  cn- 
tronchcd  school  segregation. 

Even  since  Brown  /,  population  growth  in  the  metropolitan  areas 
has  consisted  mainly  of  the  addition  of  whites  to  the  neighboring  coun- 
ties and  blacks  to  the  city.  Many  of  the  whites  in  particular  wore  now 
in-migrants  from  outside  the  area.  In  1055  the  city  schools  wore  43.4 
percent  blnck  overall ; Chesterfield’s  were  20.4  percent  black  and  Hen- 
rico's 10.4  percent  black.  Now,  in  1072,  Richmond  schools  arc  about 
70  percent  black,  and  the  population  of  each  county  system  hovers 
around  8 to  10  percent  black.  fTlio  total  school  population  of  the  three 
jurisdiction  area  has  expanded  from  G1,G72  to  106,621.] 

A school  system  is  rightly  termed  do  jure  segregated  oven  in  those 
instances  when  facilities  formerly  all-white  under  the  dual  system 
have  become  all-black  and  when  new  racially  identifiable  schools  with 
“neighborhood”  or  “free  choice”  assignment  plans  have  been  built  and 
opened.  For  when  individual  schools  are  components  in  a segregated 
system,  the  thrust  of  the  segrogntory  policy,  officially  instituted,  affects 
them  and  the  manner  in  which  the  community  perceives  them.  It  is 
anticipated  that  they  will  bo  “white  schools”  or  “black  schools.”  A 
whito  school,  the  student  body  of  which  gains  a certain  proportion 
of  blacks,  will  bo  reclassified  in  the  eyes  of  the  community  (often  with 
the  help  of  administrator  who  assign  to  it  more  black  faculty  mem- 
ber) as  black,  whites  will  withdraw  in  largo  part,  and  an  instance  of 
resegregation  will  have  occurred.  This  cannot  hut  occur  when  systems 
are  maintained  on  a segregated  basis  and  the  total  population  expands. 
Instances  of  transition  of  this  sort  are  not  rare  in  an  expanding  segre- 
gated school  community.  In  the  Richmond  metropolitan  area  the  out- 
come has  been  that  the  city’s  entire  school  system  is  at  present  identi- 
fiably  black.  This  was  not  always  the  case,  and  it  is  so  at  present  in 
substantial  part  because  the  policy  of  school  segregation,  continued  to 
the  present,  contributed  to  pervasi  ve  housing  segregation . 

For  white  resistance  to  desegregation  is  undeniable.  The  State  itself 
has  argued  in  other  cases  that  white  opposition  will  make  desegrega- 
tion substantially  more  difficult  to  accomplish  when  the  blacks  con- 
stitute a large  proportion  of  the  school  population : 

Without  community  acceptance,  public  education  as  we  know 
it  now  will  not  survive  in  those  localities. 

This  brings  ns  to  the  second  major  problem  in  Virginia  as 
a whole.  Ratio  of  population  is  of  great  significance  in  the  so- 
lution of  segregation.  The  study  quoted  above  is  emphatic  on 
tiiis  point : 

“The  ratio  of  Negro  to  white  population  is  not  a final 
determinant  of  racial  attitudes,  but  it  is  perhaps  the  most 
powerful  single  influence,  for  the  practical  results  of  de- 
segregation depend  heavily  upon  it.  This,  mom  than  any- 
thing else,  seems  to  account  for  the  great  variation  in  the 
degree  of  expressed  concern  in  the  South  over  the  stead- 
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ily  rising  status  of  the  Negro  in  the  last  generation — 
which  lias  led  finally  to  the  demand  for  admission  to  the 
white  schools.  The  Upland  South,  for  example,  found 
little  to  alarm  it  in  the  Negro’s  successful  legal  battle 
for  the  ballot,  for  there  his  numbers  arc  not  sufficient  to 
give  him  control  of  local  politics.  The  whites  in  the  Black 
Belt,  however,  have  had  to  face  the  prospect  of  becoming 
members  of  a political  minority  and  many  of  them  are 
still  resisting,  although  the  only  means  leit  to  them  are 
extra-legal. 

The  question  of  ratio  of  population  has  particular  signifi- 
cance in  Virginia.  The  percentage  of  Negro  school  children 
ranges  from  zero  in  Buchanan,  Craig  and  Highland  Counties 
to  77.3  percent  in  Charles  City  County.  Brief  for  nppcllces  on 
further  re-argument,  in  Davis  v.  County  School  Board  of 
Prince  Edward  County , November  15,  1954,  in  the  United 
States  Supreme  Court,  at  14-15. 

Demographic  Patterns 

The  departure  of  whites,  ns  has  occurred  in  the  city,  in  the  face  of 
an  increasing  black  component  was  predictable,  but  it  was  only  pos- 
sible and  only  had  reason  to  occur— when  other  facilities,  not  identi- 
fiable ns  black,  existed  within  what,  was  in  practical  terms,  for  the 
family  seeking  a new  residence,  the  same  community.  School  authori- 
ties cannot  but  have  been  aware  from  their  experience  of  the  tendency 
of  individual  facilities  within  each  segregated  system  to  take  on  a 
label  of  racial  identifinbility.  Given  the  shifting  demographic  pat- 
terns, it  was  fully  foreseeable,  and  was  foreseen,  that  more  and  more 
schools  in  the  city,  new  and  old,  would  become  black  and  in  the  coun- 
ties most  facilities,  including  new  ones,  would  be  obviously  white. 

The  decisions  oh  school  locations  in  the  three  metropolitan  systems 
were  matters  for  central  as  well  as  local  control.  Each  new  facility  or 
nddition  was  approved  by  the  State  superintendent,  and  each  played 
a role  in  molding  the  development  of  housing  patterns  in  the  metro- 
politan area.  The  expansion  of  the  school  plans,  like  the  development 
of  other  public  facilities,  governs  the  rate  of  community  development.® 
When  they  build  upon  and  assist  in  the  spread  of  segregated  housing 
pntterns,  ns  has  happened  here,  the  school  authorities  create  new  State- 
enforced  school  segregation. 

The  maintenance  or  segregation  in  nn  expending  community  there- 
fore creates  problems,  when  a remedy  must  eventually  be  found,  of  a 
greater  magnitude  in  the  present  than  existed  at  nn  earlier  date: 

The  failure  of  local  authorities  to  meet  their  constitutional 
obligations  aggravated  the  massive  problem  of  converting 
from  the  state-enforced  discrimination  of  racially  separate 
school  systems.  This  process  has  been  rendered  more  difficult 
by  changes  since  1954  in  the  structure  and  patterns  of  com- 


® See  an  earlier  opinion  In  this  case,  Bradley  v.  School  Board  of  City  of  Rich- 
mond, 824  P.  Sapp.  456  (E.D.  Va.  1971),  and  cases  there  cited.  Most  of  these 
opinions  emphasize  the  extremely  long-term  effect  that  school  capacity  and  lo- 
cation have  upon  extent  of  segregation  and  the  difficulty  of  eradicating  it 
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munitics,  the  growth  of  student  population,  movement,  oi! 
families,  and  other  changes,  some  of  which  had  marked  im- 
pact on  school  planning,  sometimes  neutralizing  or  negating 
remedial  action  before  it  was  fully  implemented.  Swann  v. 
Oliarlottc-Mecklenburg  Board  of  Education , supra,  14. 

GOVERNMENTAL  AGENCIES 

In  league  with  the  defendant  school  administrators  in  perpetuating 
the  dual  school  system  to  the  extent  that  entire  city  and  county  school 
divisions  have  acquired  the  label  of  racial  identifiability,  havo  been 
governmental  agencies  controlling  the  evolution  of  housing  patterns 
m the  area.  Segregation  in  housing  patterns,  once  established,  per- 
petuates itsel  f and  expands.  Now  residents  adhere  to  established  pat- 
terns: private  realtors  adhere  to  governmentally  enforced  practices ; 
and  tno  pattern,  once  set,  acquires  an  impetus  of  its  own.  The  public 
housing  policy  in  the  area  has,  by  action  and  inaction  of  the  govern- 
mental bodies  involved,  contributed  to  school  segregation.  County 
policy  has  excluded  low-income  housing  entiroly;  in  tho  city  itself, 
such  housing  has  been  barred  when  it  might  contribute  to  liousing 
desegregation,  and  efforts  to  place  it  in  mainly  white  areas  in  the  city 
or  the  counties  have  been  abandoned. 

Federal  policy  to  perpetuate  segregated  residential  development 
nnd  the  use  of  racially  restrictive  covenants  have  also  forced  the  area’s 
housing  into  racially  defined  patterns.  It  is  not  decisive  that  tho  sources 
of  these  forces  now  no  longer  promote  them ; the  momentum  of  dis- 
crimination continues. 

RESISTANCE  TO  DESEGREGATION 

A firm  policy  of  resistance  at  the  State  and  local  levels  to  consolida- 
tion or  other  methods  of  cooperative  pupil  assignment  on  any  sig- 
nificant scale  so  as  to  bring  about  desegregation,  has  been  related  at 
each  level  to  racial  motives.  Witness,  for  example,  the  enthusiasm 
with  which  tho  State  Department  of  Education  explored  consolida- 
tion techniques  for  all  educational  purposes  save  that  of  desegrega- 
tion, nnd  the  alacrity  with  which  the  Chesterfield  superintendent 
invited  county  residents  to  return  to  count  v schools  in  the  full  of  1970. 
At  each  level  and  in  each  sphere  of  school  operation,  the  question  of 
desegregation  has  had  a special  status  apart  from  other  considera- 
tions of  educational,  policy.  There  has  been  a discernible  policy,  of 
refraining  from  taking  such  steps  as  would  promote  desegregation, 
thereby  burdening  the  plaintiff  class  in  attainment  of  their  rights. 
Not.  only  has  this  policy  had  a substantial  impact  on  school  segrega- 
tion, but  on  the  degree  of  housing  segregation  in  the  area  as  well. 
Under  Hunter  v.  Erickson,  398  U.S.  385  (I960),  such  n deliberate 
classification,  purposefully  disadvantaging  blacks,  violates  the  14th 
Amendment.  See  Ely,  “Legislative  and  Administrative  Motivation 
in  Constitutional  Law,”  Yale  Law  Journal,  1205, 1299-1802  (1970). 

STATE  CENTRAL  ACTIONS 

Tlie  educational  system  of  the  State  of  Virginia,  like  those  of  most 
other  States,  is  operated  both  by  officials  of  the  State’s  central  gov- 
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ernmcnt,  located  in  Richmond,  and  by  local  officials  with  geogra- 
phically narrower  authority.  In  numorous  respects  through  the  years, 
the  central  administrators  and  policymakers  have  issued  recommenda- 
tions or  regulations  concerning  both  major  and  minor  aspects  of 
school  operation.  In  the  management  of  the  State  system,  the  con- 
cept of  focal  autonomy  has  several  times  received  short  shrift,  espe- 
cially in  tho matter  of  racial  policy. 

Earlier  cases  in  this  jurisdiction  have  established  the  deep  involve- 
ment of  Virginia’s  statewide  officials  in  the  administration  of  the 
State’s  public  schools.  This  Court  hold  in  Allen  v.  County  School 
Board  of  Prince  Edward  County , 207  F.  Supp.  349  (E.D.  Vn.  1962), 
that  tho  operation  of  schools  was  a cooperative  venture  by  local  and 
central  officials  exercising  powers  of  State  law : 

[T]ho  Constitution  of  Virginia  imposes  a mandatory  duty 
to  establish  and  maintain  an  efficient  system  of  public  schools 
throughout  the  state  .... 

The  Court  finds,  and  so  holds,  that  the  public  schools  of 
Virginia  were  established,  and  are  being  maintained,  sup- 
ported, and  administered  in  accordance  with  state  law.  These 
public  schools  are  primarily  administered  on  a statewide 
>asis.  A largo  percentage  of  tho  school  operating  funds  is 
received  from  tlio  state.  Tho  curriculums,  school  text  books, 
minimum  teachers’  salaries,  and  many  other  school  pro- 
cedures are  governed  by  state  law  ....  Id.,  at  352-54. 

In  any  event,  no  amount  of  delegation  of  authority  pursuant  to  State 
law  would  deprive  the  system  of  the  character,  in  the  contemplation  of 
courts  en  forcing  the  14th  amendment,  of  a structure  formed,  supported, 
administered,  divided,  and  operated  according  to  policies  established 
and  implemented  by  officials  whose  source  of  authority  is  State  law. 

The  contention  that  the  action  and  inaction  of  the  foregoing 
state  and  county  officials  resulting  in  the  closing  of  the  Prince 
Edward  County  schools  was  a local  action,  beyond  the  pur- 
view of  the  Fourteenth  Amendment,  is  not  well  taken.  County 
has  been  defined  “as  a body  politic,  or  political  subdivision  of 
the  state,  created  by  the  legislature  for  administrative  and 
other  public  purposes.”  It  is  generally  regarded  ns  merely  an 
agency  or  arm  of  the  state  government. 

The  United  States  Constitution  recognizes  no  governing 
units  cxcopt  the  federal  government  and  the  states.  A contrary 
position  would  allow  a state  to  evade  its  constitutional  respon- 
sibilities by  carve-outs  of  small  units.  At  least  in  tho  area  of 
constitutional  rights,  specifically  with  respect  to  education,  a 
state  can  no  more  delegate  to  its  subdivisions  the  powor  to 
discriminate  than  it  can  itself  directly  establish  inequalities. 

Id.,  at  352-54. 

As  this  Court  did  in  Allen , it  docs  bore  again  conclude  that  tho  public 
schools  of  the  State  and  of  the  Richmond  metropolitan  community  are 
administered  by  the  State  board  and  State  superintendent  in  conjunc- 
tion with  their  local  delegates,  the  division  superintendents,  and  locally 
chosen  school  boards.  Other  central  and  local  officials,  furthermore, 
have  authority  over  certain  aspects  of  school  administration;  most 
obvious  is  the  local  governing  bodies’  budgetary  appropriation  power. 
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Prior  to  tin*  decision  in  Brown  v.  Board  of  / education  of  Topeka , 
347  U.S.  483  (1954).  the  Commonwealth  of  Virginia  maintained  a 
thoroughgoing  policy  of  segregation  by  race  in  the  public  schools.  The 
doctrine  was  mandated  by  its  constitution,  by  statutory  law,  and  was 
enforced  throughout  the  State  by  policymaking  authorities.  Attorneys 
for  the  Virginia  defendants,  including  the  State’s  attorney  general,  so 
represented  in  briefs  filed  17  years  ago  in  Brown: 

In  general,  education  in  Virginia  has  operated  in  the  past 
pursuant  to  a single  plan  centrally  controlled  with  regard  to 
the  segregation  of  the  races.  Brief  for  appellees,  County 
School  Board  of  Prince  Edward  County,  etal.,  November  15, 

1954,  at  15. 

In  the  years  since,  the  powers  of  the  State  board  of  education  and 
the  State  superintendent  of  public  instruction  have  varied  but 
slightly;  what  changes  in  law  have  been  made  have  principally  been 
to  expand  its  powers.  Other  State  educational  agencies  have  come  into 
existence  and  disappeared  in  intervening  years  as  well.  For  the  major 
part  of  this  17-ycar  period  the  State’s  primary  and  subordinate  agen- 
cies with  authority  over  educational  matters  have  devoted  themselves 
to  the  perpetuation  of  the  policy  of  racial  separation.  They  have  been 
assisted  in  this  effort  by  now  legislation  creating  such  programs  as 
the  tuition  grant  and  pupil  scholarship  systems,  the  pupil  placement 
procedures,  and,  by  enactment  passed  while  this  case  was  pending, 
placing  new  limitations  on  the  power  of  the  State  board  to  modify 
school  division  boundaries.  They  have  employed  established  tech- 
niques and  powers  as  well  to  perpetuate  segregation. 

Only  very  tardily  and  under  the  threat  ox  financial  coercion  has  the 
State  board  of  education  implicated  itself  in  any  respect  in  the  de- 
segregation process.  In  so  doing  it  has  conceived  of  its  affirmative 
duty  very  narrowly,  confining  its  efforts  to  those  required  by  its 
compliance  agreement  with  the  Department  of  Health,  Education, 
and  Welfare,  and  on  occasion  not  even  adhering  to  that. 

The  State  board,  like  other  State  educational  authorities,  cannot  but 
have  been  aware  of  the  strength  of  the  State’s  policy  of  segregation 
and  the  manifold  ways  in  which  it  was  enforced  at  the  State  and 
local  level.  In  recent  yeais  that  central  board  has  been  kept  constantly 
informed  of  the  status  of  desegregation  efforts  in  all  school  divisions. 
Nonetheless  it  has  scrupulously  separated  its  involvement  in  the  de- 
segregation process  from  its  other  extensive  activities.  It  has  failed 
to  inject  consideration  of  the  contribution  that  it  might  make  to  the 
dismantling  of  segregation  into  its  decisionmaking  processes  of  policy- 
making and  review.  It  has  instead,  through  administrators  so  ^ moti- 
vated, intentionally  perpetuated  segregation,  as  for  instance  in  the 
sphere  of  school  construction  approval.  With  knowledge  of  the  impact 
thereof,  it  has  refrained  from  taking  such  actions  as  were  within  its 
power  to  bring  about  a greater  degree  of  desegregation.  During  the 
most  recent,  era,  when  the  1964  Civil  Rights  Act  began  to  force  a re- 
versal of  the  age-old  dual  system,  there  was  only  one  man  charged 
with  the  carrying  out  of  the  State’s  part  of  the  job  of  desegregation, 
and  all  other  functions  within  the  State  department  of  education 
appear  to  have  gone  on  in  disregard  of  his  assignment.  In  striking 
contrast  are  the  extensive  affirmative  efforts  to  promote  segregation. 
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PURPOSEFUL  FRUSTRATION 

Powers  enjoyed  by  the  State  board  and  State  superintendent  before 
and  after  1954  have  been  exercised  openly  and  intentionally  to  frus- 
trate the  desegregation  of  the  three  school  divisions  of  the  metropoli- 
tan area  and  others  throughout  the  Stato.  The  known  and  foreseeable 
impact  of  the  manner  in.  which  school  construction  programs  were 
administered,  including  site  selection,  choice  of  school  capacity,  and 
quality  of  facilities,  lias  been  to  perpetuate  the  dual  system  in  each 
school  division.  The  approval  process  lias  been  buttressed  in  this  by  the 
■powers  Of  the  purse,  liberally  used.  The  foreseen  result  has  been  the 
continuation  of  separate  and  racially  identifiable  schools,  adminis- 
tered by  members  of  a single  race,  staffed  by  teachers  of  a single  race, 
housing  pupils  of  a single  race. 

Separation  in  faculty  was  cooperatively  bolrlernd  by  separate  orien- 
tation programs  on  the  local  level  and  regular  conferences  on  the  state- 
wide level.  Black  faculty  members  have  been  demoted  by  local  admin- 
istrator from  positions  of  authority  to  lesser  posts  in  connection  with 
attempts  to  desegregate  schools  by  the  closing  of  all-black  facilities 
in  the  jurisdictions  here  involved.  The  State  board,  of  cotme.  was  in- 
formed of  these  changes  in  position.  Similar  practices  have  been 
condemned : 

[W]e  feel  that  the  board’s  consolidation  policy  may  not  be 
applied  to  where,  as  here,  a school  is  closed  as  a direct  conse- 
quence of  an  effort  to  rectify  constitutional  defects  in  the 
method  by  which  pupils  and  teachers  have  previously  been 
assigned^  where  the  effect  is  to  impose,  without  some  concern 
for  qualifications  to  teach,  the  heavy  burden  of  unemploy- 
ment solely  upon  those  whose  constitutional  rights  were  vio- 
lated, and  where  an  additional  result  may  bo  to  impede 
meaningful  realization  of  the  constitutional  rights  of  others, 
that  is,  the  pupils.  Smith  v.  Hoard  of  Education  of  Morrilton 
School  District  No.  32,  365  F.  2d  770, 780  (8th  Cir.  19G6.)  See 
also,  Stell  v.  Board  of  Education  for  City  of  Savannah , 387 
F.  2d  486,  497  (5th  Cir.  1967) ; Spangler  v.  Pasadena  City 
Board  of  Education , 311  F.  Supp.  501,  516.  523  (C.D.  Cal. 
1970). 

The  obvious  and  immediate  impact,  a “foreseeable  consequence,”  Id ., 
779,  of  the  policy  is  to  convert  a dual  system  into  at  best  one  run  pri- 
marily for  and  by  whites.  There  is  no  evidence  that  demotions  were 
ordered  after  a full  review  of  the  qualifications  of  possible  candidates 
for  positions  in  merged  schools.  Such  a policy  as  the  authorities 
adopted  can  only  discourage  the  recruitment  of  black  personnel.  In 
fact  the  black  faculty  component  in  each  county  system  is  very  small. 
The  result,  readily  perceived  by  pupils,  contributes  to  the  racial  iden- 
tifiability,  in  the  legal  sense,  of  the  county  school  systems. 

The  State’s  central  planning  department  for  educational  transpor- 
tation performed  surveys  and  formulated  the  most  efficient  means  by 
which  to  maintain  the  white  and  black  school  systems.  The  pupil  place- 
ment system,  administered  by  a now  defunct  central  State  agency, 
with  the  aid  and  cooperation  of  the  State  board,  froze  segregated 
attendance  patterns  for  years.  The  tuition  grant  and  later  pupil 
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scholarship  programs  made  available  to  any  student  desiring  to  escape 
desegregation  in  his  home  school  division  a ready  refuge  in  a pujlic 
segregated  school  system  or  a private  segregated  school,  and  this  escape 
route  was  beyond  the  power  of  the  localities  to  bar. 

Transfer  patterns  and  optional  zones  have  been  condemned  in  the 
past  when  used  as  devices  to  create  or  maintain  segregation.  See 
united  States  v.  Board  of  Education , Independent  School  District 
No.  1 , Tulsa  County , supra , 1260;  United  States  v.  School  Distinct  151 
of  Cook  County , supra , 1126, 1131;  Board  of  Education  of  Oklahoma 
City  Public  Schools  v.  Dowell , 376  F.  2d  168, 163-64  (10th  Cir.  1967) ; 
Spangler  v.  Pasadena  City  Board  of  Education , supra , 508-09,  »12, 
520 ; Bradley  v.  Milliken , supra  (slip  opinion  at  11) ; Monroe  v.  Board 
of  Commissioners  of  the  City  of  Jackson , Tenn .,  et  al , 391  U.S.  450. 

Numerous  times  the  State  Department  of  Public  Instruction  issued 
written  policy  statements  concerning  the  operation  of  joint  educational 
programs  of  a general  or  specialized  nature  on  a regional  basis,  treat- 
in'1' the  issue  of  school  consolidation,  adverting  to  the  benefits  of  school 
division  consolidation,  discussing  the  merits  of  contractual  school  op- 
eration, and  regulating  the  manner  ill  which  such  administrative 
changes  might  be  brought  about.  Many  times  the  board  stated  its  sup- 
port for  one  or  another  such  move.  It  must  not  be  forgotten  that  these 
publications  emanated  from  the  agency  to  whose  regulations  and  di- 
rections local  school  divisions  owed  a duty  of  compliance.  And,  if 
locally  initiated,  tlio  organizational  changes  were  nearly  all,  at  one 
point  or  another  during  transition,  subject  to  State  board  approval. 
Policy  statements  therefore  had  the  effect  of  encouraging  the  pursuit 
of  the  aims  endorsed  by  an  office  with  special  expertise  and  authority 
and  of  guaranteeing  in  advance  its  consent.  At  many  times  these  state- 
ments supported  the  use  of  these  techniques  in  order  to  preserve  segre- 
gation. To  this  date  the  State  board  has  not  endorsed  them  in  order 
to  achieve  desegregation.  Such  reticence  affirmatively  gives  rise  to  an 
inference  of  intention,  for  whatever  reason,  to  preserve  such  amount 
of  racial  segregation  as  is  possible  and  a rejection  of  any  affirmative 
obligation  to  assume  the  task  of  desegregation.  , 

As  centrally  administered  segregatory  programs  increased,  f rom  the 
days  of  the  school  closing  activity  which  occurred  in  Virginia,  through 
the  pupil  placement  phase,  and  into  the  years  of  the  tuition  grant- 
pupil  scholarship  gambit,  the  State  board  maintained  an  outstanding 
record  of  deference  to  local  wishes  to  maintain  racially  separate 
schools.  Central  authority  at  once  increased  and  lay  dormant.  I he 
State  superintendent’s  authority  to  approve  new  construction  was 
somehow  construed  not  to  apply  to  site  selection  despite  express  regu- 
lations to  the  contrary,  although  in  extreme  cases  criticism  was  ottered, 
butTevcr  of  the  creation  of  segregated  facilities.  With  cautious  regard 
for  local  autonomy— so  flouted  by  pupil  placement  and  tuition 
grants — the  State  board  several  times  sought  the  consent  of  all  attected 
before  modifying  school  division  lin'  3,  recognizing  the  effect  such  ac- 
tions had  on  attendance  policies.  This  circumspection  betokens,  the 
Court  is  told,  lack  of  authority.  Unquestionably  authority  would  exist 
in  ample  measure  if  only  the  State  board  would  promulgatethe  appro- 
priate regulations  authorized  by  its  enabling  legislation.  The  conten- 
tion of  want  of  authority  is  self-serving. 
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The  officials  of  the  State  department  of  education,  the  State  Board, 
the  State  Superintendent,  ana  all  officials  implicated  in  the  operation 
of  the  state  educational  system,  have  a duty  owed  to  the  individual 
members  of  the  plaintiff  class  not  to  discriminate  on  the  basis  of  race 
in  the  operation  of  the  State’s  educational  plant.  This  duty  was  made 
crystal  clear  by  the  Supreme  Court  in  one  of  the  first  school  desegre- 
gation matters  to  comcueforc  it  after  the  Brown  decision  : 

The  controlling  legal  principles  arc  plain.  The  command  of 
the  Fourteenth  Amendment,  istliat  no  “State”  shall  deny  to 
any  poison  within  its  jurisdiction  the  equal  protection  ortho 
law’s.  “A  state  acts  by  its  legislative,  its  executive,  or  its  iudi- 
. cial  authorities.  It  enn  act  in  no  other  way.  The  constitutional 
provision,  therefore,  must  mean  that  no  agency  of  the  State, 
or  of  the  officeis  or  agents  by  whom  its  powers  arc  exerted, 
shall  deny  to  any  person  within  its  jurisdiction  the  cqual  pro- 
tection of  the  laws.  Whoever,  by  virtue  of  public  position 
under  a State  government, . . . denies  or  takes  away  the  equal 
protection  of  the  laws,  violates  the  constitutional  inhibition; 
and  ns  he  acts  in  the  name  and  for  the  State,  and  is  elother  with 
the  State’s  power,  his  act  is  that  of  the  State.  This  must  be  so, 
or  the  constitutional  prohibition  has  no  meaning.”  Ex  parte 
Virginia,  100  U.S.  339,  347  . . . In  short,  the  constitutional 
rights  of  children  not  to  be  discriminated  against  in  school 
admission  on  grounds  of  race  or  color  declared  by  this  Court 
in  the  Brown  case  can  neither  bo  nullified  openly  and  directly 
by  state  legislators  or  state  executive  or  judicial  officers,  nor 
nullified  indirectly  by  them  through  evasive  schemes  for  seg- 
regation whether  attempted  “ingeniously  or  ingenuously.” 
Smithy.  Texas , 311  U.S.  128, 132;  Cooper  v.  Aaron,  358  U.S.  1, 
1G-17  (1958).  Sec  also,  United  States  v.  Jefferson  County 
Board  of  Education , 371  F.2d  836,  873  (5th  Cir.  1966) , a fa. 
on  rehearing  en  banc , 380  F.2d  385  5th  Cir.  1967) . 

That  duty  has  here  been  violated  by  the  State  board’s  continued  in- 
volvement in  the  perpetuation  of  segregation  by  acts  having  the  know’ll 
or  foreseeable  clfcct  of  perpetuating  the  dual  school  system.  These 
began  with  the  announcements  after  the  Broxon  decision  that  any 
action  to  implement  its  requirements  would  be  postponed.  They  con- 
tinued with  the  support  of  the  school  closing  policies,  in  particular  by 
the  use  of  the  tuition  giant  payment  and  special  appropriation  powers 
of  the  Board.  They  included  the  implementation  of  tuition  grant  and 
pupil  scholarship  legislation  by  numerous  actions.  Further,  they  en- 
compassed the  aid  given  the  pupil  placement  system  by  promulgation 
of  implementing  regulations.  They  included  as  well,  as  the  Court  has 
pointed  out,  the  approval  of  school  construction  programs  deliberately 
and  obviously  planned  to  enlarge  and  entrench  the  dual  system. 

Legal  Effect 

The  legal  effect  of  these  actions  by  the  body  charged  with  the  duty  of 
supervising  the  State’s  schools,  a body  the  directives  of  which  would 
be  complied  with  fully  by  local  officials,  was  to  buttress  the  existing 
dual  system  and  prevent  its  dismantling. 
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The  official  position  taken  by  the  State’s  central  educational  author- 
ity communicated  to  all,  black  and  white,  public  officials  and  private 
indivjduals,  the  depth  and  tenacity  of  the  policy  of  segregation.  This 
contributed  to  and  compounded  the  damage  itself  done  by  segregated 
public  education  and  rendered  more  difficult  efforts  by  blacks  to  escape 
segregation  by  means  of  individual  initiative.  Sec,  NAAGP  v.  Patty y 
150  F.  Supp.  503  (1958),  reversed  on  other  grounds  sub  nom .,  Harri- 
son v.  NAAGP,  3G0  U.S.  1G7  (1959). 

Federal  courts  in  school  desegregation  matt  ere  may  legitimately 
address  their  remedial  orders  to  defendants  with  statewide  powers 
over  school  operations  in  order  to  eliminate  the  existence  of  segrega- 
tion in  schools  chiefly  administered  locally  by  subordinate  agencies. 

Franklin  v.  Quitman  County  Board  of  Education , 288  F.  Supp.  509’ 
(N.D.  Miss.  1968)  concerned  a school  construction  program,  subject 
to  approval  for  partial  funding  by  the  State’s  educational  finance  com- 
mission. That  body  has  power  to  determine  whether  a requesting  local- 
ity has  an  adequate,  efficient,  and  comprehensive  plan  for  building  con- 
struction. The  Court  ruled  that  it  had  the  duty  to  consider  proposals 
with  an  eye  to  their  contribution  to  the  disestablishment  or  the  dnal 
system  to  assist  local  boards  to  that  end : 

Viewed  in  any  light,  the  Commission  is  extensively  involved 
in  the  business  of  public  school  education  and  is,  therefore,  not 
in  a position  to  adopt  a “hands-off  policy”  as  regards  the  dis- 
establishment of  State-imposed  segregation  in  a public  school 
system.  Tho  affirmative  obligation  to  seek  means  of  disestab- 
lishing State-imposed  segregation  must  be  shared  bv  all 
agencies,  or  agents  of  tho  State,  including  Educational  Fi- 
nance Commission,  who  are  charged  by  law  with,  and  who 
exercise  official  public  school  functions.  Neutrality  must  be 
forsaken  for  an  active,  affirmative  interest  in  carrying  out 
constitutional  commands.  Id.,  at  519. 

Tho  State  superintendent  of  public  instruction  has  violated  this  duty. 

This  is  only  one  of  the  many  respects  in  which  tho  State  educational 
authorities  have  abstained  from  taking  measures  to  desegregate  the 
State  school  system  or  have  taken  stops  the  obvious  and  inevitable  effect 
of  which  was  to  frustrate  that  process. 

In  an  analogous  case,  Lee  v.  Macon  County  Board  of  Education , 
207  F.  Supp.  458  (M.D.  Ala.  19G7),  aff’d.  sub  nom.  Wallace  v.  United 
States , 389  U.S.  215  (1967),  the  district  court  was  confronted  with  a 
State  educational  authority  enjoying  broad  powers  over  educational 
policy,  similar  to  those  possessed  by  the  State  officials  here.  Histori- 
cally, there  as  here,  the  State’s  schools  were  segregated  by  law,  and 
only  recently  had  efforts  begun  to  disestablish  that  pattern.  In  Lee , 
as  iii  the  instant  case,  central  State  officials,  some  in  tho  education  field 
and  some  with  general  executive  authority,  had  by  their  various  ac- 
tions prolonged  school  segregation.  *‘[T]ho  most  significant  action  by 
tiicsc  defendant  State  officials,  designed  to  maintain  the  dual  public 
school  system  based  upon  nice,  is  found  in  the  day-to-day  performance 
of  their  duties  in  the  general  supervision  and  operation  of  the  system.” 
Id.,  at  470.  The  court  reviewed  the  central  authorities’  use  of  their 
power  over  school  site  selection  and  construction,  their  recommenda- 
tions for  and  against  school  consolidation,  their  control  over  finances, 
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their  indirect  influence  over  f Acuity  assignment  in  authorizing  the  crea- 
tion of  new  teacher  posts  in  segregated  schools  and  conducting  separate 
statewide  conferences,  their  creation,  recommendation,  approval,  and 
financing  of  transportation  policies  designed  to  perpetuate  uniracial 
schools?  maintenance  of  dual  systems  of  higher  education,  and  imple- 
mentation of  a tuition  grant  system  the  purpose  and  effect  of  which 
was  to  frustrate  public  school  desegregation.  The  court  remarked  that 
in  each  of  these  areas  there  was  an  affirmative  constitutional  duty 
upon  State  officials  to  seek  means  to  bring  about  desegregation.  Indeed 
they  had  a further  obligation  not  to  conceal  or  belittle  the  duties  of 
local  school  officials  under  their  jurisdiction.10  The  State  officials  had 
violated  this  obligation  to  take  positive  action  in  each  area  and  instead 
had  exercised  State  authority  (to  perpetuate  segregation.  On  the  basis 
of  these  violations,  the  district  court  directed  the  State  officials  to 
adopt  a uniform  statewide  plan  for  school  desegregation,  applicable 
to  each  district  in  the  State  not  under  current  court  order.  This  remedy 
included  provisions  among  others,  governing  the  assignment  of  stu- 
dents and  faculty.  As  means  of  relief  from  prior  violations,  these  re- 
quirements were  legally  proper,  despite  that  the  State  authorities  may 
have  lacked  specific  authorization  under  State  law  to  prescribe  attend- 
ance rules  or  assign  teachers.  Moreover,  the  defendants  there  in  fact 
had  the  necessary  power  to  achieve  these  ends : 

It  cannot  seriously  be  contended  that  the  defendants  do 
not  have  the  authority  and  control  necessary  to  accomplish 
this  result.  Certainly  the  possibility  of  losing  State  funds  for 
failure  to  abide  by  and  implement  the  minimum  constitutional 
requirements  for  school  desegregation  which  this  opinion  and 
the  accompanying  decree  require  will,  without  any  doubt,  ef- 
fect compliance,  Jd.,  478. 

The  Fifth  Circuit  has  recognized  implicitly  in  another  case  that 
the  central  educational  authority  of  the  State  may  be  subjected  to 
court  orders  for  purposes  of  relief,  that  is  to  aid  in  preparing  desegre- 
gation plans  in  cooperation  with  local  agencies.  United  States  v.  Texas 
Education  Agency , 431 F.  2d  1313  (5th  Cir.  1070) . 

Our  own  court  of  appeals  has  stated  that,  upon  a proper  showing 
of  the  existence  of  continuing  de  jure  segregation,  statewide  educa- 
tional officials  may  be  directed,  if  the  remedy  is  deemed  appropriate,  to 
withhold  State  funds  from  segregated  local  systems.  Smith  v.  North 
Carolina  State  Board  of  Education , No.  15,072,  443  F.  2d  6 (4th  Cir., 
June  14.  1071).  That  decision  vacated  an  order,  to  be  sure,  directed 
against  State  officials,  but  only  in  a case  where  the  defendants  were 
not  shown  to  have  contributed  to  any  existing  segregation  nor  to  have 
the  authority  acting  alone  to  remedy  it,  and  where  those  allegedly  re- 
sponsible for  the  maintenance  of  segregation  were  not  parties. 


io  "it  should  be  noted  that  one  of  the  most  illegal  methods  adopted  by  these 
defendants  to  Impede  desegregation  on  a local  level  is  that  they  have  consistently 
attempted  to  obscure  the  fact  that  local  school  authorities  have  a Federal  constU 
tutlonnl  duty  to  desegregate  their  system  totally,  notwithstanding  whether  a par- 
ticular system  Is  under  a court  order  or  whether  that  school  system  agrees  to 
complv  with  the  requirements  of  the  Department  of  Health,  Education,  and  Wel- 
fare of  the  United  States.”  Lee  v.  Macon  Oo.  Bd.  of  Ed.,  supra.,  at  475. 
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Godwin  v.  Johnson,  County  Board  of  Education , 301  F.  Supp.  1330 
(E.D.  N.C.  1069),  cited  with  approval  in  Smith,  also  supports  the 
principle  of  the  affirmative  obligation  of  central  educational  admin- 
istrators to  dismantle  a dual  school  system: 

These  defendants  urge  that  the  Court  impose  a duty  upon 
the  local  school  board,  an  agency  which  is  furthest  removed 
from  the  seat  of  sovereignty  and  at  the  same  time  to  insulate 
the  State  board  of  education  and  the  State  superintendent  of 
pnblic  instruction  from  a similar  constitutional  duty  and  obli- 
gation. Such  a distinction  makes  no  sense  in  logic,  frustrates 
rather  than  promotes  the  Supreme  Court’s  mandate  that  the 
pnblic  schools  be  desegregated  “now”  and  is  without  support 
in  the  la  \v.  I d.,  1341. 

The  God, win  court  relied  on  State  statutory  authority  similar  to  that 
conferred  by  Virginia  law  to  establish  the  central  officials’  power  to 
act.  It  also  took  note  of  a history  of  unconstitutional  centrally  admin- 
istered programs  in  the  State,  including  relief  from  compulsory  school 
attendance,  tuition  grants,  and  school  closing  provisions.  The  court  did 
not  deem  it  dispositive  of  the  central  authorities’  duty,  however,  that 
they  might  actively  have  pursued  discriminatory  policies: 

Proof  of  these  allegations,  if  there  be  ary,  might  well  be 
relevant  as  to  the  kind  of  relief  to  bo  afforded,  if  any  be  re- 
quired. Whether  or  not  the  Slate  board  or  State  superintend- 
ent has  actively  discriminated  docs  not  affect  their  burden  to 
actively  seek  the  desegregation  of  the  public  schools  in  North 
Carolina.  In  this  case  the  burden  rests  upon  these  defendants, 
as  well  as  upon  the  local  school  board  “to  come  forward  with  a 
plan  that  promises  realistically  to  work,  and  promises  realisti- 
cally to  work  now.”  Green  v.  School  Board  of  New  Kent 
County , supra , at  439.  Id.,  1843. 

SCHOOL  DIVISIONS 

Before  determining  whether  the  existing  city-county  lines  now  used 
as  school  attendance  boundaries  possess  any  educational  or  adminis- 
trative virtue  save  that  of  “natural”  coincidence,  the  Court  deems  it 
appropriate  to  attempt  an  analysis  of  the  manner  in  which  the 
State’s  central  educational  authorities  have  administered  Virginia’s 
system  of  school  divisions.  Governing  bodies  and  school  boards  of 
existing  school  divisions  by  Stale  law  have  been  empowered  to  con- 
trol to  a significant  extent  the  attendance  areas  within  which  resi- 
dents of  neighboring  political  subdivisions  may  be  assigned. 

Prior  to  1071,  under  State  law  it  was  within  the  power  of  the  school 
board  and  governing  body  of  a city  or  county,  along  with  the  State 
board  of  education,  to  determine  whether  a consolidated  school  divi- 
sion, operating  under  a single  school  board;  should  be  established  for 
it  and  another  political  subdivision.  Virginia  code  section  22-100.2 
(1969  Repl.  vol.).  Under  prior  law  the  State  board  could  create  a 
combined  school  division  comprising  more  than  one  political  subdi- 
vision without  any  statutory  requirement  of  local  consent.  As  these 
general  and  the  more  specific  findings  of  fact  indicate,  in  practice 
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single  division  stntns  centrally  decreed  has  been  highly  conducive  to 

authorized  under  other 
£* 21!!,/  * , i tC  ai"'  f,01’  a,e  operation  of  joint  schools  or  education 
RTs  I 1«U-  , yliich  attendance  arens  are  expanded  beyond  po- 

riftLfllbtl,V,S,0n  V1??*  Stfite  b.oard  P0,ic7  Pronouncements  no  doubt 
y encouraged  the  adoption  of  such  forms,  but  local  coopcra- 
fni tolmvo  been  cssentinl,  given  the  limited  amount  of  pves- 
sui  c that  the  State  bonrd  has  usually  applied. 

. Undci  ciuvcnt  law  the  creation  by  the  State  board  of  a single  school 
division  comprising  more  than  one  political  subdivision  automatically 
calls  for  the  establishment  of  a consolidated  administrative  struc- 
ture. Virginia  code  section  22-100.1  (1971  Cum.  Supp.).  Thus  the 
State  board,  empowered  to  divide  the  State  into  school  divisions,  may 
determine  the  bounds  of  attendance  areas.  What  was  given  with  one 
hand  was  taken  away  and  more  by  the  other,  however.  New  Virginia 
code  section  22-30,  enacted  since  the  joinder  of  State  and  county  de- 
fendants in  this  case,  bars  the  State  board  of  education  from  creating 
school  divisions  composed  of  more  than  a single  city  or  county  without 
the  consent  of  the  local  school  boards  ana  governing  bodies.11  No 
v!11#®1'  (*oes  State  board  possess  the  authority  even  to  decree  single 
division  status  for  an  area  under  the  administration  of  two  school 
boards.  Authority  to  prescribe  the  bounds  of  the  unit  of  school  admin- 
istration within  which  a child  in  a neighboring  area  may  be  assigned 
is  therefore  placed  m part  in  the  hands  of  local  officials.  Because  courts 
recognize  that  the  power  to  describe  units  of  administration  may  well 
work  to  retard  nitcgration,  its  use  is  subject  to  judicial  scrutiny. 
Wiyht  v.  Council  of  City  of  Emporia , 442  F.  2d  570,  572.  To  the  ex- 
tent that  the  Stato  has  delegated  to  local  officials  the  power  to  deter- 
mine the  bounds  of  administrative  units  within  the  State,  those  local 
personnel  must  exercise  their  powers  consistent  with  the  State’s  con- 
stitutional obligations. 

CITY-COUNTY  LINES 


If  the  city-county  lines  as  attendance  zone  lines  were  drawn  today  by 
the  State,  it  is  extremely  doubtful  that  they  could  withstand  consti- 
tutional challenge.  Cf.  united  States  v.  Board  of  Education,  Independ- 
ent School  District  No.  1,  Tulsa  County,  supm.  In  view  of  the  range 
of  alternatives  embraced  by  Virginia  law  to  the  organization  of  school 
attendance  districts  along  strict  political  subdivision  lines,  in  view 
of  the  past  practices  which  show  them  far  from  inviolate,  in  view 
of  the  governmental  acts,  including  those  of  State  and  local  school 
ollicials,  and  private  segregatorv  actions  which  have  contained  blacks 
oil  one  side  of  the  city  line,  and  a view  of  the  drastic  effect  cn  racial 
proportions  of  such  bounds,  the  lines  would  fall  ns  racially  motivated. 
Furthermore,  the  lines  in  fact  are  newly  drawn.  For  the  State  board, 
pursuant  to  section  22-30,  in  1971.  declared  Richmond,  Henrico,  and 
Chesterfield  to  be  separate  school  divisions. 

In  reality,  however,  that  action  was  no  more  than  another  in  a 
scries  which  perpetunted  existing  conditions;  it  illustrates  the  circum- 


11  The  prior  Vlrglnin  Co<lo  section  22-80  rend  ns  follows:  “The  State  board  shall 
divide  the  State  into  appropriate  school  divisions,  In  the  discretion  of  the  bonrd, 
comprising  not  less  than  one  county  or  city  each,  but  no  county  or  city  shall  be 
divided  in  the  formation  of  such  division. 
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stance  that  under  earlier  self-imposed  State  custom,  and  now  under 
State  statute,  relief  of  segregation  in  Richmond  is  dependent  upon 
the  compliance  of  neighboring  jurisdictions  as  well  as  the  State’s 
central  office.  There  is,  by  contrast  with  Wright  v.  Emporia,  supra , 
no  one  instance  of  separation  which  one  can  examine  to  determine 
its  legality.  But  there  is  no  necessity  that  there  be  any  on9  determin- 
able moment  when  an  act  was  performed  which  one  can  call  illegal 
in  order  for  the  Court  to  determine  that  a merger  of,  or  cooperative 
assignments  between,  school  divisions  is  an  appropriate  ana  neces- 
sary remedy  for  the  maintenance  by  State  oflicials  over  generations 
of  a dual  school  system  in  each  of  the  areas  involved.  In  the  Ilaney 
and  Texas  cases,12  similar  orders  were  addressed  to  officials  whose 
sole  defaults  were  the  maintenance  of  district  boundaries  which  tended 
to  perpetuate  the  dual  system. 

When  a board  of  education  1ms  contributed  and  played  a major  role 
in  the  development  and  growth  of  a segregated  situation,  the  board 
is  guilty  of  de  jure  segregation.  The  fact  that  such  came  slowly  and 
surreptitiously  rather  than  by  legislative  pronouncement  makes  the 
situation  no  less  evil.  Davis  v.  School  District  of  City  of  Pontiac, 
supra,  309  F.  Supp.  at  742. 

Here  long  years  of  maintenance  of  the  dual  system,  many  subse- 
quent to  formal  legal  declaration  of  its  invalidity,  massive  and  effec- 
tive State-managed  efforts  to  oppose  desegregation  under  free  choice 
assignment  plans  which  caused  more  and  more  facilities  in  the  area 
to  become  segregated  by  a process  of  white  withdrawal  and  black 
occupation,  have,  together  with  forces  heretofore  discussed  contain- 
ing blacks  in  the  city,  produced  a community  school  system  divided 
into  racially  identifiable  sectors  by  political  boundaries.  The  problem 
has  intensified  with  passing  years,  but  its  growth  1ms  been  foreseeable, 
and  all  oilicials  were  well  advised  of  its  coming.  At  present  the  dis- 
parities aro  so  great  that  the  only  remedy  promising  of  immediate 
success — not  to  speak  of  stable  solutions — involves  crossing  these  lines. 


Rejection  of  such  a solution  by  the  county  and  State  defendants 
is  explicable  principally  in  terms  of  racial  hostility.  Opposition  to 
desegregation  in  the  counties  has  been  the  historical  pattern  to  the 
present  date.  State  officials  lmve  been  guilty  of  encouraging  or  con- 
doning such  sentiment.  County  officials  have  publicly  disclaimed  any 
obligation  to  play  an  effective  role  in  the  desegregation  of  schools  in 
the  area  and  declared  their  opposition  to  effective  desegregation  and 
disapproval  of  Supreme  Court  rulings  setting  forth  the  law  of  the 
land  on  the  subject.  Considering  the  historic  flexibility  of  political 
subdivisions  in  the  State  and  in  this  area  in  matters  of  pupil  exchange 
across  political  boundaries  and  in  the  cooperative  operation  of  other 
public  utilities,  in  view  of  the  several  statutory  patterns — part  of  the 
public  policy  of  the  State— under  which  cooperative  ventures  can  be 
undertaken,  and  in  view  of  the  fact  that  school  operation  in  the 
comities  1ms  always  entailed  transportation  times  ana  distances  sim- 


13 nancy  v.  Board  of  Education  of  Sevier  County,  supra  (8th  Cir.  1909)  ; 
United  States  v.  Texas,  821  F.  Supp.  1043  (K.D.  Toxns  1970). 
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ilar  to  those  involved  in  the  suggested  metropolitan  plan,  resistance 
to  the  proposal  appeal’s  clearly  to  be  racially  based. 

Just  as  the  city’s  geographic  borders,  viewed  as  limits  upon  pupil 
assignment,  do  not  correspond  to  any  real  physical  obstacles,  so  also 
arc  they  unrelated  to  any  marked  practical  or  administrative  neces- 
sities of  school  operation.  The  boundaries  of  Richmond  are  less  than 
eternal  monuments  to  a city  planner’s  vision.  They  have  changed  sev- 
eral times  over  the  years  with  annexations,  the  latest  as  recent  as  1970. 
Indeed  historically  all  of  the  city  has  been  created  from  the  two  coun- 
ties. These  additions  have  not,  however,  encompassed  sufficient  ter- 
ritory so  that  the  racial  identifiability  of  school  facilities  in  the  area 
could  be  eliminated  by  desegregation  within  existing  political  lines. 
The  growth  of  the  black  and  white  population  and  their  relative  move- 
ment have  advanced  far  faster  than  the  city  proper  has  expanded.  In 
the  meantime  segregation  has  gone  unrelieved,  and  the  number  of  iden- 
tifinbly  black  schools  in  the  city  has  increased,  as  official  school  segre- 
gation and  housing  segregation  fostered  each  other  and  caused  the 
areas  of  black  housing  to  expand  within  the  city  to  its  borders  by  a 
process  of  accretion. 

The  Constitution  is  violated  by  segregatory  acts  even  though  they 
were  taken  by  officials  responding  to  the  wishes  of  their  constituents, 
as  they  saw  them.  Community  resistance  to  change  affords  no  legal 
basis  lor  the  perpetuation  of  racial  segregation.  Monroe  v.  Board  of 
Commissioners,  Jackson,  Tern.,  supra  (1968) ; United  States  v.  School 
District  HI  of  Cook  County,  supra,  1133 ; North ci'oss  v.  Board  of  Ed- 
ucation of  City  of  Memphis,  333  F.  2d  661  (6th  Cir.  1964) ; Bradley  v. 
MitWcen , supra  (slip  opinion  at  25)  ,*  Johnson  v.  San  Francisco  Unified 
School  District,  supra  (slip  opinion  at  24) . The  consideration  by  of- 
ficials of  community  reaction  to  desegregation  is  improper  in  formulat- 
ing school  zone  1 incs : 

Where  the  Board  is  under  compulsion  to  desegregate  the 
schools  (1st  Brown  case,  Brown  v.  Board  of  Education  of  To- 

f>eka,  347  U.S.  483  . . .)  we  do  not  think  that  drawing  zone 
ines  in  such  a manner  as  to  disturb  the  people  as  little  as  pos- 
sible is  a proper  factor  in  rezoning  the  schools.  'Northcross  v. 
Board  of  Education  of  City  of  Memphis,  supra. 

The  evidence  here  indicates  that  a primary  consideration  in  the  refusal 
of  county  officials  to  establish  cooperative  school  operation  with  Rich- 
mond has  been  their  own  concurrence  with  perceived  constituents’  op- 
position to  integration  efforts,  which  one  county  official  termed  “un- 
American.”  This  is  not  a legally  cognizable  objection. 

Such  an  attitude  is  wholly  at  odds  with  considerations  of  one’s  af- 
firmative obligation  to  exercise  State-conferred  powers  affecting  school 
administration  so  as  to  promote  that  end.  The  State  and  county  offi- 
cials equipped  to  alter  the  limits  of  attendance  units  unquestionably 
have  that  duty,  their  conduct  affecting  deeply  the  educational  interests 
of  many  thousands  of  our  youth  and  constitutional  rights  of  the  plain- 
tiffs. Yet  tlicy  have  refused  to  act.  Such  conduct  is  the  more  iniquitous 
when  one  considers  that  there  is  under  the  law  a positive  mandate 
charging  the  State  with  the  affirmative  duty  to  take  whatever  steps 
might  be  necessary  to  convert  to  a unitary  system  in  which  racial  dis- 
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crimination  would  be  eliminated  root  and  branch.  Green  v.  County 
School Bd.  of  New  Kent  County,  supra. 

PURSUIT  OP  SKOltKGATORY  POLICIES 

The  fostering  of  segregation  consists  not  solely  of  an  invidious 
intention  or  racial  hostility,  on  the  part  of  certain  officials,  however. 
It  is  also  inferable  from  the  knowing  pursuit  of  policies  which  can- 
not but  produce  racial  separation.  Johnson  v.  San  Francisco  Unified 
School  District , supra.  An  official  preference  for  a modo  of  school 
organization  less  effective  than  other  choices  in  eliminating  segrega- 
tion gives  rise  to  an  inference  of  discriminatory  intention. Brewer  v. 
School  Board  of  City  of  Norfolk,  supra.  The  adherence  to  a zone  sys- 
tem promoting  segregation  carries  with  it  a logical  presumption  of 
the  purpose  to  segregate.  Spangler  v.  Pasadena  City  Board  of  Edu- 
cation, supra,  522.  A consistent  course  of  conduct  producing  segregn- 
tory  results  supports  an  inference  that  the  outcome  was  intended. 
Davis  y.  School  District  of  Pontiac,  supra,  at  576.  School  officials  in 
Virginia  cannot  plead  ignorance  of  the  crucial  rolo  race  plays  in  edu- 
cation. When  their  acts  perpetuate  segregation  or  by  new  devices 
create  it  anew,  their  legality  will  be  gauged  hy  their  natural,  probable, 

and  foreseeable  effect.  Bradley  v.  Milliken,  supra, U.S.L.W. 

(slip  opinion  at  12, 23) . 

Among  all  those  in  power  there  has  been  actual  knowledge  of  the 
intensifying  patterns  of  segregation  in  the  Richmond  area,  ancl  officials 
have  been  advised  by  studies  and  expert  recommendations  of  the  need 
to  take  steps  to  forestall  its  adverse  impact.13  This  Court  is  not  alone  in 
inferring  discriminatory  intention  from  rejection  of  the  advice  of  in- 
ternal and  external  stucucs.  Bradley  v.  MilUken,  supra, (slip 

opinion  at  13) ; Johnson  v.  San  Franoisco  Unified  School  District, 
supra, (slip  opinion  of  April  28, 1971),  n.  5)  j Spangler  v.  Pasa- 

dena City  Board  of  Education,  sup'a,  610-11 ; Davis  v.  School  District 
of  City  of  Pontiac,  supra,  at  737. 

Non'is  v.  State  Council  of  Higher  Educaiion,  327  F.  Supp.  1368 

(E.D.  Va.  1971),  afd.  92S.Ct.  007,40  U.S.L.W. (Oct.  -,  1971), 

squarely  supports  the  duty  of  one  State  institution  to  act  so  as  not  to 
obstruct  the  efforts  of  another  to  fulfill  its  constitutional  duty  to  de- 
segregate. There  this  Court  enjoined  the  enlargement  of  a predomi- 
nantly white  junior  college  to  4-year  status  when,  were  it  expanded, 
it  would  compete  for  white  students  with  a nearby  black  institution, 
thereby  perpetuating  segregation. 


11  In  1000  ft  retiring  member  of  the  State  Board  of  Education,  after  eight  years 
of  service,  plnced  In  the  minutes  of  the  Board  his  sentiments  on  the  future  of 
public  education,  calling  to  the  Board’s  particular  attention  the  need  for  action 
to  assist  racial  minorities : "A  child  may  be  disadvantaged  for  various  reasons, 
but  the  term  is  generally  used  in  relation  to  the  urban  and  minority  group  crisis 
which  so  perplexes  our  nation.  Although  Virginia,  with  its  smaller  cities,  has  less 
of  a problem  than  many  other  states,  we  do  have  serious  imbalances  which 
cause  deep  concern.  In  our  larger  metropolitan  areas  there  are  income  deficiencies 
and  a racial  mix  which  result  in  serious  educational  disadvantages.  The  in- 
justice, fts  well  as  the  potentially  disastrous  social  consequences  of  this  situa- 
tion, have  prompted  action  by  government  at  all  levels  as  well  as  the  private 
segment  of  our  communities.  There  is  no  longer  any  debate  as  to  the  need  for 
vigorous  action  to  right  this  educational  Imbalance.” 
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The  State  cannot  escape  its  constitutional  obligations  by  relinquish- 
ing or  delegating  to  local  officials  the  authority  to  discriminate,  nor  can 
it  escape  such  obligations  by  dividing  such  power  between  them  and 
others  of  statewide  authority.  It  is  axiomatic  that  if  the  power  to  violate 
constitutional  rightscannot  bo  conferred  on  a faceless  electoral  major- 
ity,11 it  cannot  with  impunity  bo  placed  upon  local  elective  or  appoin- 
tive bodies. 

Nor  can  local  option  enabling  statutes  be  used  as  vehicles  for  the 
infringement  of  constitutional  rights.  Griffin  v.  County  School  Board 
of  Prince  Edward  County , 377  U.S.  218  (1964) ; Hall  v.  St.  Helena 
Parish'School  Board,  197  F.  Supp.  649  (E.D.  La.  1961),  alf'd.  287  FM. 
370.  and  368  U.S.  515. 

The  power  conferred  by  State  law  on  central  and  local  officials  to 
determine  the  shape  of  school  attendance  units  cannot  be  employed,  as 
it  has  been  here,  for  the  purpose  and  with  the  effect  of  scaling  off  white 
enclaves  of  a racial  composition  more  appealing  to  the  local  electorate 
and  obstructing  the  desegregation  of  schools.  The  equal  protection 
clause  has  required  far  greater  inroads  on  local  government  structure 
than  the  relief  sought  here,  which  is  attainable  without  deviating  from 
State  statutory  forms.  Compare  Reynolds  v.  Sims,  377  U.S.  633  (1964) : 
Oomillion  v.  Lightfoot , 364  U.S.  339  (I960) ; Serrano  v.  Priest , 40 
U.S.L.W.  2128  (Calif.  . Ct.  Aug.  30, 1971). 


In  any  case,  if  polit:  boundaries  amount  to  insuperable  obstacles 

to  desegregation  because  of  structural  reasons}  such  obstacles  are  self- 
imposed.  Political  subdivision  lines  are  creations  of  the  State  itself, 
after  all. 

[T]hey  have  been  traditionally  regarded  a subordinate  gov- 
ernmental instrumentalities  created  by  the  State  to  assist  in 


uxiusu  guv  Unirnex  i uni  units  axe  urciiueu  us  cuxivuiixeiiu  tiguxicics 

for  exercising  such  of  the  governmental  powers  of  the  State  as 
may  be  entrusted  to  them,’’ and  the  “number,  nature,  and  dura- 
tion of  the  powers  conferred  upon  [them]  . . . and  the  terri- 
tory over  which  they  shall  be  exercised  rests  in  the  absolute 
discretion  of  the  State.”  Reynolds  v.  Sims,  supra,  at  676. 

Reynolds  and  its  companion  cases  establish  that  denials  of  equal  pro- 
tection may  not  bo  justified  by  reference  to  the  needs  of  a system  of 
subordinate  political  entities,  themselves  the  products  of  State  action. 
A later  case  concerning  local  government,  apportionment  demonstrates 
that  sonic  minor  deviations  from  the  strict  standard  of  equal  voting 
power  is  permissible  when  n State’s  representation  system  is  depend- 
ent upon  political  subdivisions  over  which  legilators  exercise  independ- 
ent administrative  functions.  Abate  v.  Mundt , 403  182  (1971).  The 
instant  case,  however,  involves  a much  more  aggravated  denial  of  equal 
protection  of  political  subdivision  lines  are  deemed  sacrosanct.  More 
important,  in  contrast  to  the  history  thought  relevant  in  Abate , past 
events  in  the  metropolitan  area  and  in  Virginia  betoken  a willingness 


14  Lucas,  ct  al  v Forty-Fourth  General  Assembly  of  Colorado,  877  U.S.  718,  n.  30, 
787  (1004) ; Bradley  v.  Milliken,  supra. 
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— indeed  an  enthusiasm— to  disregard  political  boundaries  when  need- 
ful to  servo  State  educational  policies,  among  them  racial  segregation. 

effects  of  segregation 

The  findings  of  fact  herein  and  in  the  Court’s  earlier  opinions  con- 
cerning the  conduct  of  the  school  board  of  the  city  of  Richmond  amply 
demonstrate  the  defendants’  resistance  to  the  mandate  of  Brown.  Eacn 
move  in  the  agonizingly  slow  process  of  desegregation  has  been  taken 
unwillingly  and  under  coercion.  The  evidence  mdicatcs  as  well  the 
manifold  respects  in  which  the  dual  school  system  affects  the  livos  of 
persons  educated  therein  and  the  development  of  the  society  in  which 
it  exists.  Some  such  effects  will  endure  long  after  the  dual  system  may 
have  been  abandoned.  Attitudes  of  whites  and  blacks,  employment, 
income  levels,  housing  segregation,  and  the  direction  of  urban  growth 
are  all  permanently  shaped  by  school  segregation.  To  the  extent  that 
segregation  endured  past  1954,  it  fostered  these  effects  by  reason  of 
the  defendants’  defiance  of  tho  announced  constitutional  mandate.  The 
task  of  disestablishing  the  dual  system  may  therefore  be  much  more 
difficult  in  1971.  The  defendants  ought  not  to  benefit  from  such  self- 
imposed  hardships. 

Against  this  background  the  “desegregation”  of  schools  within  the 
city  and  the  counties  separately  is  pathetically  incomplete.  Not  only  is 
tho  elimination  of  racially  identifiable  facilities  impossible  of  attain- 
ment, but  the  partial  efforts  taken  contain  the  seeds  of  their  own  frus- 
tration. As  before,  and  as  courts  have  seen  happen  elsewhere  and  sought 
to  prevent,  racially  identifiable  black  schools  soon  became  almost  all 
black;  Richmond  has  lost  about  39  percent  of  its  white  students  in  the 
past  2 years.  Time  and  again  courts  have  rejected  half-measures  as 
insufficient  to  fulfill  school  authorities’  affirmative  duty,  well  aware 
that  otherwise  the  achievement  will  be  only  temporary.  That  school 
authorities  may  even  in  good  faith  have  pursued  policies  leading  to 
some  desegregation  and  may  in  fact  have  achieved  some  results  does 
not  relieve  them  of  the  remainder  of  their  affirmative  obligation.  Clark 
v.  Board  of  Education  of  Little  Rock  School  Distinct,  426  F.2d  1035 
(8th  Cir.  1970).  If  the  existing  assignment  program^  be  it  by  freedom 
of  choice,  a pupil  placement  system,  residential  zoning,  or  some  com- 
bination thereof,  docs  not,  upon  consideration  of  alternative  means, 
work  effectively  to  almlish  the  dual  system,  it  is  legally  defective. 
Green  v.  County  School  Board  of  /Veto  ICcny  County,  supra ; Davis  v. 
School  Distiiot  of  City  of  Pontiao,  supra,  at  576-77  (6th  Cir.), 

cert,  denied. IT.S. (1971) ; Bradley  v.  Millikcn,  supra . 

F.Supp. (slip  opinion  at  21). 

The  institution  within  the  three  existing  school  districts  of  some- 
thing which  might  in  some  other  context  pass  for  desegregation  of 
schools  is  a phenomenon  dating  at  best  from  the  opening  of  the  1971-72 
school  year,  which  took  place  during  the  trial  of  this  case.  Prior  thereto 
each  system  was  in  some  respect  non  unitary,  and  the  Court  is  not  fully 
advised  ns  to  the  current  status  of  the  county  system.  Even  were  each 
existing  system^  considered  in  a vacuum,  as  it  wore,  to  be  legally  now 
unitary  within  itself,  the  question  still  remains  whether  a State  policy 
having  the  effect  of  preventing  further  desegregation  and  foreseeably 
f rustrating  that  which  has  been  accomplished  to  date  may  be  imposed 
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upon  a very  recently  achieved  desegregated  situation.  Momentary  uni- 
tary status — assuming  it  existed  here,  which  has  not  been  shown — 
will  not  insulate  a school  division  from  judicial  supervision  to  prevent 
the  frustration  of  the  accomplishment.  Courts  require  school  boards  to 
take  action  to  prevent  rcsegregation  by  various  means.  Lemon- v.  dos- 
sier Parish  School  Board , 446  F.  2d  Oil  (5th  Civ.,  June  17, 1971).  See 
also,  Louisiana  v.  United  States , 380  U.S.  145, 156,  where  the  Supreme 
Court  in  a 14th  and  15th  amendment,  case  concerning  voting  rights 
speaks  of  a “need  to  eradicate  past  evil  effects  and  to  prevent  the  con- 
tinuation or  repetition  in  the  future  of  discriminatory  practices  . . .” 

It  should  be  borne  in  mind  that  at  the  very  least  a fair  interpreta- 
tion of  the  burden  placed  by  law  upon  those  who  by  official  action 
have  created  segregated  schools  is  to  utilize  official  action  to  deseg- 
regate them,  as  Mr.  Justice  Douglas  has  stated,  at  least  until  the  force 
of  the  early  segregation  policy  has  dissipated.1® 

As  the  Court  has  already  stated,  school  district  lines  within  a State- 
arc  matters  of  political  convenience.  The  claim  that  the  defendant 
counties  have  a right  to  keep  their  separate  systems  to  be  utilized 
solely  by  residents  of  the  respective  counties  has  little  merit  in  the  face 
of  past  discriminatory  practices  on  the  part  of  all  of  the  defendants. 
Such  a contention  buttressed  by  the  historical  facts  of  gross  discrimi- 
nation against  the  blacks  in  almost  all  aspects  of  life,  which  have  ill 
the  instant  case  proxiinately  resulted  in  the  white  islands  surrounding 
the  city  of  Richmond,  simply  points  up  the  immediate  need  for  the 
relief  sought.  “Even  historically  separate  school  districts,  where  shown 
to  be  created  as  part  of  a statewide  dual  school  system  or  to  have 
cooperated  together  in  the  maintenance  of  such  a system,  have  been 
treated  as  one  for  purposes  of  desegregation.”  Lee  v.  Macon,  County 
Board  of  Education , 448  F.  2d,  at  752  ( 1971) . The  Chief  Justiccj  speak- 
ing for  the  Court  in  Swann,  supra,  points  out  the  need  for  judicial 
action  where  State  agencies  liavc  deliberately  fixed  or  altered  demo- 
graphic patterns.  Such  patterns  as  shown  by  the  racial  composition 
of  the  respective  political  subdivisions  in  this  case  arc  an  inevitable 
result  of  State  action. 

The  consolidation  of  the  respective  school  systems  is  a first,  reason- 
able and  feasible  step  toward  the  eradication  of  the  effects  of  the  past 
unlawful  discrimination.  All  that  is  required  of  the  defendants  is  that 
they  take  affirmative  action  to  maximize  integration  in  all  feasible 
ways  to  the  end  that  there  will  be  the  immediate  establishment  of  a 
unitary  school  system  resulting,  as  the  Court  finds  from  the  expert 
testimony  adduced,  in  the  opportunity  for  the  plaintiff  class  to  secure 
that  to  which  they  are  constitutionally  entitled — equality  of  education. 

The  Court’s  specific  findings  of  fact,  based  almost  entirely  on  un- 
contradictcd  evidence,  amply  support  the  relief  prayed  for.  In  the 
solution  of  the  problem  of  school  segregation,  Federal  courts  have  not 
treated  as  immune  from  intervention  the  administrative  structure  of  a 
State’s  educational  system,  to  the  extent  that  it  affects  the  capacity  to 
desegregate.  Geographically  or  administratively  independent  units 
have  been  compelled  to  merge  or  to  initiate  or  continue  cooperative 
operation  as  a single  system  for  school  desegregation  purposes. 

18  From  opinion  denying  stay  In  Qttev  Hexing  Lee  v.  Johnson,  et  at,  Supreme 
Court  of  the  United  States,  No.  A-208,  October  Term,  1971,  92  S.  Ct.  14  (1971 ) . 
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Although  under  governing  precedents  special  deference  is  due  a 
State’s  decision  to  adopt  a particular  organizational  structure  in  pur- 
suit of  quality  education,  where  adherence  to  any  such  plan  is  chiefly 
motivated  by  a preference  for  separation  of  the  races,  courts  intervene 
to  forestall  any  segregatory  effect.  Where  the  effect  of  maintaining  a 
given  organizational  structure  is  to  prevent  the  achievement  of  a 
substantially  greater  degree  of  actual  desegregation  otherwise  attain- 
able, school  administrators  must,  justify  their  decision  by  reference  to 
predominantly  nonracial  educational  motives.  Cases  outside  this  cir- 
cuit have  addressed  themselves  primarily  to  the  issue  of  the  racial 
effect  alone,  without  regard  to  subjective  intention,  of  creation  or 
maintenance  of  separate  school  systems.  However,  in  each  such  case 
where  a search  for  invidious  motive  was  undertaken,  it  was  found. 

The  rearrangement  of  district  boundaries  where  it  will  cause  less 
than  complete  segregation  has  been  enjoined  where  it  would  impede 
or  frustrate  the  achievement  of  desegregation  and  no  substantial  State 
interest,  save  the  desire  to  continue  segregation,  supported  the  change. 

In  Burleson  v.  County  Boa/rd  of  Election  Commissioners , 308  F. 
Supp.  352  (E.D.  Ark.)  dfd.  432  F.  2d  1366  (8th  Cir.  1970),  the  nearly 
all-white  Ilardin  area  sought  to  secede  from  the  Dollarway  school 
district;  it  had  been  made  part  of  that  district  in  an  earlier  consolida- 
tion move  prior  to  Brown.  The  separation  attempt  followed  desegrega- 
tion decrees  addressed  to  the  entire  area,  but  sentiment  had  been  Duild- 
ing  for  it  beforehand.  The  trial  court  found  that  the  effect  on  racial 
proportions  in  the  district  would  not  be  insubstantial ; the  black  per- 
centage would  go  from  65  percent  to  67  percent  immediately,  and 
further  white  flight  could  be  expected.  The  court  refused  to  permit  the 
division  in  circumstances  where  it  was  readily  inferable  that  the  proc- 
ess of  desegregating  would  be  made  substantially  more  difficult  by  the 
withdrawal  of  the  Hardin  area,  and  the  change  was  at  least  partially 
motivated  by  a desire  to  escape  integration.  Motivation,  however,  was 
not  the  key  to  the  Burleson  court’s  decision ; the  crucial  factor  was  the 
impact  upon  an  area  in  the  process  of  creating  a unitary  school  system. 

In  Aytch  v.  Mitchell , 320  F.  Supp.  1372  (E.D.  Ark.  1971),  an  ef- 
fort was  made  to  divide  by  referendum  a school  district  in  the  process 
of  desegregation;  if  successful,  the  resulting  independent  districts 
would  be  nearly  all-black  and  all-white.  As  in  Burleson , secession  sen- 
timent had  existed  before  a desegregation  decree  was  filed,  but  came 
near  fruition  thereafter.  The  court  determined  that  the  division  of 
the  district  was  racially  motivated  and,  regardless  of  motive,  would 
almost  completely  impede  segregation.  Because  of  the  impact  of  the 
separation  on  the  local  authorities’  duty  to  desegregate  the  schools, 
the  change  was  enjoined.  Id..  1377. 

The  city  of  Oxford,  Ala.,  nad  had  an  independent  school  system  un- 
til 1932,  when  its  schools  became  part  of  the  Calhoun  County  system. 
During  the  1969-70  school  year,  when  Calhoun  County  schools  came 
under  orders  to  develop  a desegregation  plan,  Oxford  established  its 
own  school  system.  Its  new  board  of  education  consented  to  a county 
board  proposal  which  entailed  the  receipt  of  blacks  in  its  schools,  rais- 
ing their  student  bodies  to  about  20-percent  black  in  population.  The 
city  was  about  6 percent  black.  The  plaintiffs  suggested  an  alterna- 
tive, involving  sending  some  Oxford  residents  to  formerly  black 
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schools  rather  than  closing  them.  The  district  court  ordered  a zoning 
plan  covering  county  and  city  systems,  the  substance  of  which  is  not 
here  relevant. 

The  Fifth  Circuit  rejected  Oxford’s  contention  that  its  separate 
status  entitled  it  to  keep  its  students  within  city  boundaries  and  up- 
held the  district  court’s  decision  to  treat  the  city  and  county  as  a single 
unit. 

We  hold  that  the  district  court’s  approach  was  fully  within 
its  judicial  discretion  and  was  the  proper  way  to  handle  the 
problem  raised  by  Oxford’s  reinstitution  of  a separate  city 
school  system.  The  city’s  action  removing  its  schools  from  the 
county  system  took  place  while  the  city  schools,  through  the 
county  board,  were  under  order  to  establish  a unitary  school 
system.  The  city  cannot  secede  from  the  county  where  the 
effect — to  say  nothing  of  the  purpose — of  the  secession  has  a 
substantial  adverse  effect  on  desegregation  of  the  county 
school  district.  If  this  were  legally  permissible,  there  could 
be  incorporated  towns  for  every  white  neighborhood  in  every 
city.  . . . Even  historically  separate  school  districts,  where 
shown  to  be  created  as  part  of  a statewide  dual  school  system 
or  to  have  cooperated  together  in  the  maintenance  of  such  a 
system,  have  been  treated  as  one  for  purposes  of  desegrega- 
tion. . . . 

School  district  lines  within  a State  are  matters  of  political 
convenience.  It  is  unnecessary  to  decide  whether  long-estab- 
lished and  racially  untainted  boundaries  may  be  disregarded 
in  dismantling  school  segregation.  New  boundaries  cannot  be 
drawn  where  they  would  result  in  less  desegregation  when 
formerly  the  lack  of  a boundary  was  instrumental  in  promot- 
ing segregation.  ... 

Oxford  in  the  past  sent  its  black  students  to  comity  train- 
ing. It  cannot  by  drawing  new  boundaries  disassociate  itself 
from  that  school  or  the  county  system.  The  Oxford  schools, 
under  the  court-adopted  plan,  supported  by  the  city,  would 
serve  an  area  beyond  the  city  limit  of  Oxford.  Thus,  the 
schools  of  Oxford  would  continue  to  be  an  integral  part  of 
the  county  school  system.  The  students  and  schools  of  Oxford, 
therefore,  must  be  considered  for  the  purposes  of  this  case 
as  part  of  the  Calhoun  County  school  system.  Lee  v.  Macon 
County  Board  of  Education , supra , No.  30154  (5tli  Cir.  1971) . 

Soon  thereafter  another  panel  of  the  same  court  rejected  the  attempt 
of  another  Alabama  city,  Pleasant  Grove,  to  create  a “splinter”  school 
district,  physically  within  but  administratively  separate  from  Jeffer- 
son County,  with  the  effect  of  thwarting  the  operation  of  a unitary 
school  system.  As  in  the  Oxford  case,  no  study  of  the  motivations 
lying  behind  the  separation  was  made;  it  was  deemed  irrelevant.  Any 
limitation,  the  court  said,  citing  North  Carolina  Board  of  Education 
v.  Swann,  402  U.S.  43  (1071),  on  a school  authority’s  discretion  which 
worked  to  prevent  its  fulfillment  of  the  affirmative  obligation  to  oper- 
ate a unitary  system  could  not  receive  judicial  recognition.  Stout  v. 
Jefferson  County  Board  of  Education , No.  29886  (5th  Cir.  July  1971) . 

One  further  decision  by  a State  court  established  the  duty  of  the 
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State’s  commissioner  of  education  to  prevent  nearly  all  white  Morris 
Township  from  withdrawing  its  students  from  the  secondary  school 
in  Morristown,  which  it  surrounded  and  which  had  a substantially 
| greater  proportion  of  black  students.  The  two  legal  entities,  the  New 
Jersey  Supremo  Court  said,  realistically  constituted  a single  com- 
munity in  fact,  divided  by  arbitrary  political  boundaries.  Jenkins  v. 
Township  of  Morris  School  Distiict , 279  A.  2d  619  (June  25,  1971). 
They  were  interdependent  in  most  municipal  services.  Black  resi- 
I dences,  however,  were  located  mainly  in  the  town,  where  housing 

■ costs  were  lower.  The  town’s  school  population  was  39  percent  black, 

! whereas  that  of  the  township  was  5 percent  black.  Nearby  schools  of 

\ the  two  jurisdictions  had  disparate  racial  enrollments,  readily  per- 

ceived by  the  community.  Townsliip  students  attended  the  high  school 
I in  the  town,  about  14  percent  black.  If  they  withdrew  as  planned  the 
• black  ratio  would  double  immediately  and  continue  to  rise.  A townsliip 
referendum  had  supported  separation  rather  than  merger  of  school 
: systems,  and  plans  were  set  in  motion  to  create  a separate  township 

: high  school. 

| The  commissioner  foresaw  the  crention  of  segregated  school  sys- 

\ terns,  but  thought  that  he  lacked  the  power  to  prevent  it.  The  State 
supreme  court  emphasized  by  contrast  the  broad  authority  given  the 
j commissioner  over  the  State’s  school  system  and  the  firm  statutory 

| policy  against  segregation.  In  addition  the  court  reviewed  analogous 

f cases,  such  as  Haney,  supra  and  Reynolds  v.  Sims,  supra , rejecting 

i as  barriers  to  the  implementation  of  the  equal  protection  guarantee 

| existing  political  subdivision  lines: 

| This  does  not  entail  any  general  departure  from  the  historic 

j home  rule  principles  and  practices  in  our  State  in  the  field 

I of  education  or  elsewhere ; but  it  does  entail  suitable  meas- 

[ ures  of  power  in  our  State  authorities  for  fulfillment  of  the 

i educational  and  racial  policies  embodied  in  our  State  Con- 

[ stitution  and  in  its  enabling  legislation.  Surely  if  those  pol- 

icies and  the  views  firmly  expressed  by  this  court  in  Booker 
f (45  N.J.  161)  and  now  reaffhmed  are  to  be  at  all  meaningful, 

the  State  commissioner  must  have  power  to  cross  district 
j lines  to  avoid  “segregation  in  fact,”  {Booker,  45,  N.J.  at 

f 168),  at  least  where,  as  here,  there  are  no  impracticalities 

and  the  concern  is  not  with  multiple  communities  but  with 
a single  community  without  visible  or  factually  significant 
internal  boundary  separations.  Id., (slip  opinion  at  20). 

The  court  adverted  to  a State-authorized  program  under  which  stu- 
dents might  cross  such  lines  for  valid  educational  purposes  and  noted 
that  the  districts  in  question  had  used  such  a system.  Administrative 
constructions  by  the  State’s  central  educational  authorities  of  this 
pupil-exchange,  statute,  which  narrowed  its  application  in  favor  of 
mcreased  local  power  to  terminate  the  program,  were  rejected,  as  had 
been  earlier  self-limiting  constructions  by  the  State  officials.  The  New 
Jersey  court  concluded  that  the  State  commissioner  in  law  possessed 
the  power  to  prevent  a termination  of  the  exchange  relationship  where- 
by township  residents  were  educated  by  the  town.  Furthermore,  in  the 
context  of  a single  community  divided  into  separata  school  districts, 
he  was  found  to  have  the  authority,  in  the  power  to  withhold  State 
funds,  to  direct  a merger  of  the  existing  districts  into  one. 
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Courts  have  in  other  instances  as  well  not  merely  forestalled  the 
creation  of  new  administrative  units  designed  to  enhance  segregation, 
but  have  directed  the  reconstitution  of  existing  districts  so  as  to  facili- 
tate school  desegregation. 

In  Haney  v.  County  Board  of  Education  of  Sevier  County , supra,  an 
all  black  and  an  all  white  school  district  were  ordered  merged.  Each 
separate  district  had  its  genesis  in  consolidations  occurring  during  the 
pr e-Brown  era  of  compulsory  segregation.  The  bounds  of  each  were 
very  irregular;  indeed  one  was  composed  of  noncontiguous  sections. 
No  explanation  for  the  shape  of  the  districts  came  to  mind  save  one; 
their  bounds  followed  patterns  of  residential  segregation : 

It  is  readily  apparent  that  the  Sevier  County  Board  of  Edu- 
cation approved  reorganization  of  districts  along  district  lines 
which  facilitated  the  segregated  system  of  public  education 
then  required  by  Arkansas  law.  Id.,  924. 

The  evidence  showed  also  that  after  the  creation  of  the  larger,  segre- 
gated districts  the  few  blades  resident  in  the  white  district  were  trans- 
ported into  the  black  district  for  their  education. 

Because  the  districts  were  formed  under  the  dual  system  and  in 
order  to  accommodate  its  operations,  their  continuation  after  Brown 
carried  forward  the  effect  or  that  policy  and  could  only  have  the  effect 
of  perpetuating  segregation.  The  Haney  court  relied  in  formulating 
relief  on  the  statement  in  Brown  II  recognizing  that  the  process  of  de- 
segregation might  well  entail  the  modification  of  “school  districts  and 
attendance  areas,”  Brown  v.  Board  of  Education  of  Topeka,  349  U.S. 
300,  (1955) . The  force  of  the  mandate  to  desegregate  requires  some- 
times the  sacrifice  of  a degree  of  local  autonomy  in  the  formation  and 
operation  of  government^  units ; otherwise  a State  would  be  enabled 
to  “evade  its  constitutional  responsibility  by  carveouts  of  small  units,” 
Hall  v.  St.  Helena  Parish  School  Board , supra,  aff’cl.  287  F.  2d  376 
(5th  Cir.  1961). 

The  court  directed  that  the  districts  on  remand  be  consolidated.  On 
a later  appeal  from  the  decree,  the  court  of  appeals  held  that  the 
manner  in  which  merger  was  effected  would  not  be  restricted  to  those 
mechanisms  of  consolidation  provided  under  State  law. 

Appellees’  assertion  that  the  District  Court  for  the  District 
of  Arkansas  is  bound  to  adhere  to  Arkansas  law,  unless  the 
State  law  violates  some  provision  of  the  Constitution,  is  not 
constitutionally  sound  where  the  operation  of  the  State  law 
in  question  fans  to  provide  the  constitutional  guarantee  of  a 
nonracial  unitary  school  system.  The  remedial  power  of  the 
Federal  courts  under  the  14th  amendment  is  not  limited  by 
State  law.  Haney  v.  County  Board  of  Education  of  Sevier 
County,  429  F.2d  364, 368  (8th  Cir.  1970) . 

Thus  the  administrative  arrangement  for  a combined  district  was 
ordered  altered  from  that  fixed  by  Arkansas  law,  in  order  to  provide 
for  equal  representation  from  the  residents  of  merged  segments. 

In  United  States  v.  Texas,  321  F.  Supp.  1043  (E.D.  Tex.  1970), 
aff'd.  447  F.  2d  Ml  (5th  Cir.  1971),  plaintiffs  relied  on  the  action  and 
inaction  of  defendant  State  and  local  educational  officials  in  per- 
mitting to  continue  intact  a number  of  all-black  school  districts,  sur- 
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vivals  of  the  era  of  segregation.  Those  officials  sued  were  empowered 
to  bring  about  consolidation  of  the  districts  in  question  or  were  en- 
gaged in  supervising  and  supporting  them  from  the  State  level  by  the 
disbursement  of  State  and  Federal  assistance  payments. 

The  administrators  of  the  black  districts  had 

arranged  for,  approved  or  acquiesced  in  an  assortment  of 
detachments  and  annexations  of  territory  and  student  trans- 
fer and  transportation  arrangements  which  have  had  the 
effect  of  transferring  students  between  administrative  units 
so  as  to  create  and  perpetuate  all-black  districts.  I d .,  1048. 

The  States  central  officials  had  approved  these  exchanges  of  students 
and  financed  them  without  giving  consideration  to  constitutional  re- 
quirements. By  annexation  or  detachment  white  and  black  districts 
were  kept  separate.  Transfer  and  transportation  policies  worked  to 
the  same  end. 

The  court  held  that  “separate  neighboring  or  overlapping  school 
districts,  one  black  and  the  other  white,  are  unconstitutional  when 
created  and  maintained  to  perpetuate  a dual  school  system.”  Id.,  1050. 
Part  of  the  de  jure  segregation  found  was  traceable  directly  to  the 
operation  of  the  dual  system.  But  the  court  deemed  equally  unlawful 
those  segregated  districts  which  resulted  when  “[b]y  the  isolation  of 
racially homogeneous  residential  areas  into  formal  political  enclaves, 
•district  lines  drawn  prior  to  1954  have  entrenched  segregation  . . .” 
Id.,  1050-51. 

Liability  in  officials  with  statewide  authority  was  found  where  they 
^‘participated  in  the  continued  support  of  administrative  units  which 
were  created  under  color  of  a State  law  requiring  separate  educational 
facilities  or,  at  the  least,  were  formed  without  regard  to  constitutional 
standards  of  equality.”  Id.,  1052.  Fulfillment  of  their  affirmative  duty 
and  that  of  local  personnel  to  take  such  action  as  is  necessary  to  elimi- 
nate the  dual  system  could  not  be  reconciled  with  continued  operation 
of  district  lines  which  resulted  in  continued  segregation.  The  court  so 
held  in  the  context  of  available  State  law  mechanisms  for  the  elimina- 
tion by  merger  of  the  offending  districts. 

State  officials  were  required  oy  the  Court  to  reorganize  the  districts 
with  an  eye  to  considerations  of  equal  educational  opportunity  to  cease 
permitting  local  officials  to  carry  on  policies  which  tended  to  foster 
segregation,  and  to  enforce  these  new  policies  with  the  affirmative 
mandate  of  sanctions.  After  later  hearings  on  the  central  authority’s 
proposed  plans,  they  were  ordered  to  prevent  transfers  of  students, 
changes  in  district  lines,  and  decisions  concerning  transportation,  ex- 
tracurricular activities,  faculty  assignments,  student  assignments,  or 
curriculum  from  promoting  segregation  and  to  back  their  policies 
with  denials  or  accreditation  and  of  State  educational  funds. 

In  other  circumstances  existing  racially  separate  administrative 
units  have  been  compelled  to  cooperate  with  others  of  overlapping 
jurisdiction  or  with  districts  located  nearby  for  the  purposes  of 
achieving  faculty  and  student  desegregation,  while  continuing  to 
exist  as  separate  units  for  purposes  of  curriculum,  administration  and 
some  financing.  Consideration  was  given  solely  to  the  effect  such  a 
system  would  have  as  part  of  the  effort  to  achieve  desegregation.  In 


United  States  v.  Crockett  County  Board  of  Education , No.  1663 — 
Civil,  mem.  decis.  (W.D.  Tenn.  May  15,  1967),  seven  independent 
school  systems  were  directed  to  collaborate  in  order  to  implement  a 
free  choice  plan  and  to  desegregate  faculties.  In  Taylor  v.  Coahoma 
County  School  District , 330  F.  Supp.  174  (N.D.  Miss.  Feb.  12, 1971), 
separate  State  agencies  operating  racially  identifiable  high  schools 
were  ordered  to  act  jointly  as  one  board  to  desegregate  the  faculties  of 
each  by  reassignment  between  the  two  facilities  and  to  accept  students 
from  within  the  county  on  the  basis  of  geographic  zones.  The  existence 
of  separate  legal  entities  for  administration  was  held  legally  insuffi- 
cient to  frustrate  required  desegregation  of  the  facilities. 

In  Robinson  v.  Shelby  County  Board  of  Education , Civil  No.  4916, 
(W.D.  Tenn.  Ang.  11, 1971) , the  district  court  ordered  the  joinder  as 
defendant  of  the  Memphis  City  School  Board  in  order  to  desegregate 
county  schools  by  pairing  with  a facility  in  the  city  system. 

Further  support  for  a court  order  directing  the  elimination  of  ra- 
cially identifiable  schools  by  means  of  cooperation  between  or  consoli- 
dation of  formally  separate  divisions  of  a State’s  schools  system  within 
a metropolitan  area  is  given  by  United  States  v.  Board  of  School  Com- 
missioners of  the  City  of  Indianapolis , supra.  As  in  other  jurisdictions 
the  public  schools  in  Indiana  constituted  a centrally  operated  State 
system.  Moreover,  several  State  agencies  have  historically  pursued 
policies  of  repression  toward  blacks.  Housing  segregation  enforced  by 
private  practices  and  State  agencies  was  common  through  the  years ; as 
a result  black  housing  reflected  a pattern  of  containment.  Schools,  too, 
had  historically  been  segregated,  although  a 1949  statute  had  appar- 
ently ordered  the  gradual  abandonment  of  that  policy.  The  Indian- 
apolis board,  however,  by  construction  and  assignment  policies  de- 
liberately preserved  racial  separation.  Zone  lines  were  imposed  on 
known  segregated  neighborhoods.  In  1954  and  in  1968  the  outlines 
of  the  dual  system  of  1949  were  still  clearly  visible,  maintained  by  a 
great  variety  of  manipulative  techniques.  As  a result  in  1968  a great 
number  of  identifiably  black  schools  existed,  and  in  a system  with  a 36 
percent  black  student  body,  88.2  percent  of  black  elementary  students 
were  in  majority  black  schools. 

From  1954  through  1970  the  black  proportion  of  the  district’s  popu- 
lation had  expanded  rapidly,  whereas  the  expansion  of  white  popula- 
tion took  place  primarily  in  Marion  County  outside  the  district.  New 
areas  of  black  housing  grew  primarily  contiguously  to  existing  black 
housing  in  the  city’s  core.  Changes  in  housing  racial  composition  of 
various  areas  were  rapidly  followed  by  dramatic  changes  in  the  com- 
position of  local  schools,  in  some  instances  the  changes  in  housing  pat- 
terns could  be  traced  directly  to  the  location  of  public  housing  projects. 

Furthermore,  the  State  legislature  had  by  special  enactment  frozen 
the  size  for  practical  purposes  of  the  Indianapolis  school  district, 
while  permitting  the  city  to  expand  for  other  purposes.  Recently  the 
government  of  the  city  and  Marion  Comity  had  been  merged  for  all 
purposes  except  school  operation.  Left  separate  from  the  Indianapolis 
school  system  were  10  school  units  within  Marion  County,  which  units 
collectively  had  a school  population  of  73,205, 2.62  percent  black. 

The  court  therefore  foresaw  a process  of  accelerating  advance  of 
identifiably  black  schools,  as  resegregation  took  place  m schools  on 
the  fringe  of  expandir  loods. 
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[And]  the  entire  central  cove  of  the  involved  city  develops 
into  a virtually  all-Negro  city  within  a city  when,  as  in  In- 
dianapolis, the  Negro  residential  area  is  largely  confined  to  a 
portion  of  the  central  city  in  the  first  place.  Id.,  — (slip  opin- 
ion at  45). 

Given  the  ability  and  inclination  of  whites  to  depart  the  jurisdiction 
of  the  defendants,  and  the  likelihood  that  attempts  to  eliminate  exist- 
ing segregation  within  that  restricted  area  would  succeed  only  briefly, 
to  be  followed  by  resegregation,  the  conrt  determined  to  consider  ex- 
ercising its  broad  equity  powers  to  find  a more  lasting  remedy.  Nearby 
municipal  and  school  corporations  were  joined  as  defendants  in  order 
to  litigate  the  legality  of  their  cxclnsiou  from  the  city  system  by  spe- 
cial legislation  and  the  necessity  in  any  case  of  creating  a metropoli- 
tan school  district  in  order  to  relieve  de  jure  segregation  in  the  city. 

Other  courts  have  indicated  that  a modification  of  school  district 
lines,  including  a consolidation  of  existing  units,  might  bo  appropri- 
ate purely  ns  a matter  of  relief  from  State-imposed  school  desegrega- 
tion. In  Calhoun  v.  Cook,  Civil  Action  No.  6298,  332  F.  Supp.  804 
(N.D.  Ga.,  July  28,  1971),  the  district  court  discussed  at  length  the 
history  of  efforts  to  achieve  the  final  desegregation  of  the  dual  system 
in  Atlanta.  During  the  pendency  of  the  lawsuit  the  city’s  school  racial 
proportions  had  shifted  from  70  percent  white  to  70  percent  black 
and  the  system’s  enrollment  fell  from  115,000  to  100,000  pupils.  In 
1970  the  system  lost  7,000  white  pupils  and  gained  1,000  blacks.  Areas 
of  black  housing  shifted  outward  from  the  center  over  the  years,  34 
schools,  some  bnilt  since  1961,  located  along  the  line  dividing  zones  of 
white  and  black  residency  in  an  effort  to  foster  integration,  rapidly 
converted  to  all-black  occupancy.  Twenty-nine  schools  bnilt  to  serve 
federally  funded  housing  were  by  1971  mainly  black. 

The  conrt  attributed  the  failure  to  achieve  lasting  integration  to 
housing  segregation,  but,  in  the  absence  of  evidence  to  the  contrary, 
determined  that  this  was  beyond  official  control. 

In  the  absence  of  adequate  facilities  to  implement  a large-scale 
transportation  plan,  the  court  placed  its  hopes  on  a majority-minority 
transfer  plan.  Desegregation  of  each  facility  through  transportation, 
the  conrt  feared,  would  only  result  in  an  accelerated  departure  of 
whites  and  the  creation  of  an  all-black  school  system ; the  very  result 
Broxon  condemned.  The  court  declined  to  order  substantial  further 
relief.  As  a resnlt,  of  152  schools,  only  38  were  left  with  student  bodies 
made  np  of  less  than  90  percent  of  one  race  or  another. 

However,  in  a final  section  styled  “Comment”  the  court  noted  that  no 
serious  attention  had  been  given  to  the  possibility  of  consolidating  the 
city  system  with  the  independent  one  of  Fulton  County,  in  which  At- 
lanta lies  in  part : 

In  terms  of  efficiency,  taxes,  and  quality  education,  such 
consolidations  normally  produce  long-range  improvements. 

In  terms  of  the  current  problem,  such  consolidation  might 
produce  partial,  even  though  not  perfect,  solutions.  Certainly 
for  many  reasons  connected  with  this  case,  this  one  aspect 
ought  to  be  studied  without  delay.  / d.,  809. 

The  Court  of  Appeals  for  the  Fifth  Circuit  reversed,  directing  the 
lower  court  to  consider  the  merits  of  a desegregation  plan  being  pre- 
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pared  by  the  plaintiffs.  It  further  directed  the  district  court  to  enter 
supplementary  findings  of  fact  and  conclusions  of  law  on  the  proposal 
to  consolidate  the  city  and  county  systems  outlined  in  the  lower  court’s 
“comment.”  Calhoun  v.  Cook , F.  2d (5th  Cir.,  Oct.  21, 1971). 

In  Bradley  v.  Milliken , supra , the  district  court  determined  that 
State-imposed  segregation  existed  in  the  Detroit  schools.  Public  and 
private  racial  discrimination  had  created  a pattern  of  complete  racial 
segregation  hi  housing  throughout  the  city.  On  this  matrix  the  school 
authorities  had  superimposed  an  attendance  zone  system  managed  in 
several  respects  in  older  to  promote  racial  separation.  The  State’s 
central  school  administrators,  further,  had  withheld  funds  which 
might  have  been  used  to  break  up  the  patterns  of  racial  separation, 
and  the  State  legislature  had  attempted  to  block  a voluntary  city 
desegregation  plan. 

In  its  legal  conclusions  the  district  court  stressed  that  the  obligations 
imposed  by  the  14th  amendment  fall  upon  the  State  and  observed  that 
Michigan’s  central  educational  administrators  have  extensive  powers 
over  the  State’s  educational  system,  including  that  of  school  district 
reorganization,  and  that  State  law  provided  mechanisms  for  annex- 
ation and  consolidation  of  school  districts.  The  court  did  not  direct 
the  joinder  of  further  school  districts  as  parties,  however,  pending 
submission  of  proposed  desegregation  plans  by  local  and  State 
officials. 

Thus  in  the  Oxford  and  Pleasant  Grove  cases?  in  Jenkins , and  in 
Crockett  County,  the  achievement  of  desegregation  and  the  preven- 
tion of  resegregation  were  found  to  override  State  policies  which  might 
embody  a preference  for  school  attendance  within  the  district  of  resi- 
dence. At  the  same  time  courts  did  not  consider  the  policy  of  parental 
control  over  their  children’s  schooling  of  such  telling  importance  as 
to  require,  necessarily,  the  abandonment  of  separate  districts  as  financ- 
ing and  administrative  units;  that  question  might  be  resolved  as  the 
State  officials  and  their  constituents  might  wish.  Jn  Haney , Texas , and 
Burleson,  however,  consolidation  or  maintenance  of  unified  status  was 
considered  the  appropriate  remedy. 

Our  court  of  appeals  recently  decided  three  “splinter”  district  cases: 
Wright  v.  Council  of  the  City  of  Emporia , supra,'  United  States  v. 
Scotland  Neck  City  Board  of  Education,  442  F.  2d  575  (4th  Cir. 
1971) ; and  Turner  v.  Littleton-Lake  Gaston  School  District,  442  F. 
2d  584  (4th  Cir.  1971).  In  two  of  the  three  cases  the  court  upheld  the 
creation  of  a new;  smaller  district  of  higher  white  percentage  than  the 
area  from  which  it  was  taken. 

The  rule  which  the  Court  adopted  and  by  which  the  Court  is  pres- 
ently bound,  requires  a two-level  analysis.  If  the  new  area’s  popula- 
tion is  sufficiently  different  in  composition  from  that  of  the  parent 
district  to  support  an  inference  of  an  aim  to  perpetuate  segregation, 
the  change  should  be  enjoined.  If  no  such  drastic  change  takes  place, 
the  Court  must  fully  analyze  the  circumstances  to  determine  whether 
the  paramount  motive  for  the  realignment  is  to  preserve  segregation, 
or  is  related  to  valid  non-racial  educational  goals.16 

“The  judgment  of  this  Court  in  the  Emporia  case  was  reversed  by  the  U.S. 
Court  of  Appeals  for  the  Fourth  Circuit  This  Court  foond  the  motives  of  city 
officials  to  be  mixed,  but  concluded  that  the  question  of  motive  was  not  con- 
trolling and  enjoined  the  city  from  operating  a separate  school  system.  The 
case  is  now  before  the  Supreme  Court  of  the  United  States,  as  is  the  Scotland’ 
Neck  case. 


155 


In  each  instance  of  the  three  the  new,  small  district  had  a student 
body  about  half  black  and  half  white.  In  Emporia  the  larger  district 
changed  from  66  to  72  percent  black;  in  Scotland  Neck  from  77  to  80 
percent  black;  in  Littleton-Lake  Gaston  from  67  percent  black  to 
72.5  percent  black.  In  each  case  the  change  was  assertedly  made  for  the 
sake  of  providing  better  financing  for  the  education  of  pupils  in  the 
withdrawn  area.  However,  in  Littleton- Lake  Gaston  the  trial  court 
found  no  such  purpose  in  fact.  Furthermore,  in  that  case,  the  school 
district  boundaries  followed  no  preexisting  political  boundaries  which 
might  have  been  deemed  “natural”  and  free  from  segregatory  inten- 
tion. Finally,  the  legislative  history  of  the  bill  creating  the  Littleton- 
Lake  Gaston  district  betrayed  such  a discriminatory  purpose.  The  last 
secession  therefore  was  enjoined. 

In  both  Emporia  and  Scotland  Neck  the  fourth  circuit  relied  in 

E articular  upon  the  innocent  nature  of  preexisting  city  boundaries  as 
arriers  which  might  legitimately  be  defended  as  the  limits  of  assign- 
ment zones  for  small  areas  for  which  the  State  concededly  had  not  yet 
succeeded  in  operating  unitary  school  systems.  The  finding  of  non- 
racial  purpose  m creatmg  and  maintaining  such  zones  appears  greatly 
to  have  hinged  upon  this  factor,  which  entails  a number  of  unstated 
assumptions. 

Before  exploring  those  points,  however,  the  Court  reverts  to  the  first 
stage  of  analysis:  Does  the  effect  alone  of  the  lines’  maintenance  ns 
assignment  barriers  support  an  inference  of  racial  motivation  ? In  the 
metropolitan  area  of  Richmond  the  impact  of  the  maintenance  of 
school  division  lines  is  much  greater  than  in  the  three  earlier  cases. 
The  city  system’s  racial  composition  would  shift  from  over  65  percent 
black  to  about  33  percent  black  were  a merger  dr  other  cooperative 
assignment  plan  adopted.  The  county  systems  at  present  are  about  10 
percent  black;  merger  would  more  than  triple  this  proportion.  The 
evidence  shows  as  well  a history  of  county  resistance  to  desegregation 
and  to  the  aims  of  this  lawsuit  on  racial  grounds.  This  in  met  is  the 
attitude  of  those  in  the  county  and  State  hierarchies  who  have  the 
power  topermit  or  prevent  consolidation. 

That  the  dual  level  test  of  legality  is  applicable  to  mergers  as  well 
as  secessions  is  illustrated  by  the  citation  in  Emporia  to  Haney.  The 
ample  evidence  that  the  Richmond  area  schools  were  maintained  in 
segregated  status  as  the  city’s  blackpopulation  grew,  contained  by  pri- 
vate and  public  forces  within  the  boundaries  of  the' city  as  the  area 
expanded,  demonstrates  that  in  this  case  the  boundaries  of  the  city  in 
relation  to  the  community  have  been  maintained  by  State  action  in  such 
a manner  as  to  include  the  greater  part  of  the  black  population 
of  the  area.  Brewer  y.  School  Board  of  City  of  Norfolk,  supra.  On  the 
primary  analysis,  therefore,  an  intention  to  preserve  segregation  or 
minimize  desegregation  is  shown. 

But  further  analysis  indicates  the  speciousness  of  the  conclusion 
that  separate  city  or  county  status  carries  with  it  an  explanation  for 
the  desire  to  remain  separate  for  school  attendance  purposes.  The  rec- 
ord in  this  case,  unlike  that  in  Emporia , contains  substantial  evidence 
concerning  the  regard  in  which  the  State  of  Virginia  and  its  central 
and  local  officials  have  held  such  political  boundaries.  Never  until  recent 
history  have  such  boundaries  been  deemed  barriers  to  student  assign- 
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ment.  The  separateness  of  political  subdivisions  as  units  of  school 
administration  might  well  be  thought  built  upon  a desire  to  preserve 
funds  locally  raised  for  the  education  of  children  of  the  locality 17  and 
to  maintain  for  parents  of  the  subdivision  a voice  in  the  administra- 
tion of  their  children’s  schools.  Thus  it  might  bethought  that  the  reten- 
tion of  school  divisions  coincident  with  political  subdivisions  indicated 
a dominant  purpose  to  servo  such  goals. 

Yet  in  fact  throughout  the  State  and  in  the  Richmond  area  political 
subdivision  lines  have  been  ignored  when  necessary  to  serve  public  edu- 
cational policies,  including  segregation.  State  law  has  permitted,  en- 
couraged, and  even  compelled  such  practices.  Henrico  and  Chesterfield 
school  authorities  through  the  years  have  employed  some  tuition  ar- 
rangements whereby  their  students  were  educated  elsewhere  and  have 
unhesitatingly  explored  others.  All  three  jurisdictions,  of  course,  par- 
ticipated in  the  tuition  grant  and  pupil  scholarship  programs.  All  three 
jurisdictions  continue  to  engage  m the  operation  of  specialized  joint 
programs. 

Cooperative  activities — voluntary  and  centrally  imposed — have  gone 
on  in  what  is  in  practical  terms  a single  community.  The  political  sub- 
division lines  have  no  significance  by  educational  standards  and  have 
been  ignored  on  several  occasions  to  serve  the  ends  of  segregation.  Such 
was  the  similar  case  in  Haney , Texas,  and  the  Oxford  case,  where 
merger  or  the  disregard  of  district  lines  was  ordered. 

It  is  essentially  a State  created  system  of  local  government  of  schools 
which  is  offered  up  as  a justification  for  maintenance  of  separate  attend- 
ance areas.  The  asserted  fixed  policy  of  retaining  political  subdivisions 
as  units  of  assignment  does  not  exist,  upon  examination.  The  interests 
served  by  the  policy  favoring  local  control  time  and  again  have  been 
sacrificed  to  other  educational  ends.  It  is  significant  that  in  this  case 
the  school  board  of  the  city  of  Richmond,  which  must  well  know  the 
necessity  vel  non  of  separate  operation  for  purposes  such  as  financing 
and  curriculum  control,  fully  supports  the  plaintiff’s  prayer  for  com- 
bined operation.  Moreover,  the  reality  of  defendants’  objections  fades 
when  one  considers  that  urban  government  experts  have  studied  the 
area  extensively,  noted  the  intensity  or  the  prevailing  segregation,  and 
recommended  a cooperative  solution. 

From  the  insubstantinlity  of  nonracial  reasons  for  adhering  to  politi- 
cal subdivision  boundaries  as  attendance  limits,  the  Court  infers  that  in- 
sistence on  such  a policy  must  be  predicated  on  its  known  racial  effects. 
A purposeful,  centrally  compelled  policy  of  segregation  persisted  in 
Virginia  for  many  years ; its  effects  endure  today  and  affect  the  racial 
characteristics  of  the  schools.  Its  abandonment  has  been  gradual,  piece- 
meal, and  intentionally  reluctant  and  is  less  than  total  today.  No  ad- 
ministrator can  plead  ignorance  of  these  facts.  At  the  same  time,  by 
means  of  repeated  internal  and  outside  surveys,  reports,  and  recom- 
mendations. the  magnitude  of  the  problems  of  the  depth  of  discrimina- 
tion and  its  impact  and  the  means  to  begin  to  alleviate  it  were  presented 
to  official  bodies  with  the  power  to  act.  When  their  response  was  inac- 
tion or  even  contrary  steps,  it  cannot  be  said  that  they  acted  without 
the  intention  of  infringing  constitutional  rights.  Informed  of  the  con- 
sequences of  past  discrimination,  they  knowingly  renewed  or  en- 

17  See  Serrano,  et  al  v.  Priest,  supra,  (Supreme  Court  of  California). 
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trenched  it.  “[I]t  was  action  taken  with  knowledge  of  the  consequences, 
and  the  consequences  were  not  merely  possible ; they  were  substantially 
certain.  Under  such  conditions  the  action  is  unquestionably  willful.” 
Keyes  v.  School  District  Number  One , Denver , Colorado , 301  F.Supp. 
279  (D.  Colo.  1969) ; See,  Bradley  v.  Millileen,  supra;  Spangler  v.  Pasa- 
dena City  Board  of  Education , supra;  Davis  v.  School  Board  of  City 
of  Pontiac , supra. 

Need  for  Immediate  Decree 

That  the  constitutional  rights  of  the  plaintiff  class  cannot  be  sub- 
verted by  the  maintenance  or  desire  to  preserve  county  or  city  boundary 
lines  is  obvious.  As  the  Court  lias  pointed  out,  the  maintenance  of  such 
lines  has  never  been  an  impediment  when  used  or  maintained  to  sub- 
vert, constitutional  lights.  See  Sims  v.  Amos , C/A  1744-N  (M.D.  N.Div. 
Ala.  Jan.  3, 1972). 

Not  only  is  meaningful  integration  in  a biracial  community,  such  as 
we  have  here,  essential  to  equality  of  educational  opportunity,  but  it  is 
required  by  the  Constitution  of  tiie  United  States. 

Public  education,  in  this  day  and  time,  is  perhaps  the  most  important 
function  of  State  and  local  governments.  See,  Brown  I,  supra , page  493. 

In  1868  the  14th  amendment  to  the  Constitution  was  adopted.  The 
purpose  of  the  adoption  of  the  14th  amendment,  coupled  with  the  13th 
and  15th,  was  to  remove  the  race  line  from  our  governmental  systems. 
In  effect,  these  amendments  affinnatively  required  “that  the  law  in  the 
States  shall  be  the  same  for  the  black  as  for  the  white ; that  all  persons, 
whether  colored  or  white,  shall  stand  equal  before  the  laws  of  the 
States,  and,  in  regard  to  the  colored  race,  for  whose  protection  the 
amendment  was  primarily  designed,  that  no  discrimination  shall  be 
made  against  them  by  law  because  of  their  color.”  See  dissenting  opin- 
ion, Plessy  v.  Ferguson , 163  U.S.  537,  at  556  (1896) . 

The  basis  of  all  prior  decisions  in  school  cases,  at  least  since  McLau- 
rin  v.  Oklahoma  State  Regents , supra,  and  Sweatt  v.  Painter , supra}  is 
that  dual  school  systems  are  impermissible  for  the}'  cannot  provide 
equal  protection  of  the  laws.  The  principles  enunciated  in  Sweatt  and 
McLaurin  were  said  by  the  Chief  Justice  in  Brown  I,  supra,  page  494, 
to  apply  with  added  force  to  children  in  grade  and  high  schools.  The 
Court  spoke  of  “those  qualities  which  are  incapable  of  objective 
measurement.  ...” 

Here,  the  educational  experts  in  whom  the  Court  has  confidence 
point  out  that  the  plaintiff  class,  by  reason  of  the  acts  of  the  defend- 
ants, or  in  some  instances  the  failure  of  acts  on  the  part  of  the  defend- 
ants, are  handicapped  in  their  pursuit  of  education.  The  quest  for 
equality  or  educational  opportunity  for  Negroes  has  been  going  on  for 
these  many  years  without  complete  fruition,  which  is  all  the  more  griev- 
ous when  one  examines  the  clear  and  cogent  language  of  the  14th 
amendment  to  the  Constitution  of  the  United  States  and  the  pro- 
nouncements of  the  Supreme  Court  from  as  early  as  1938.”*  The  very 
purpose  of  the  14tli  amendment  was  to  do  away  with  discrimination 
between  our  citizens,  and  especially  in  those  matters  which  are  of 
fundamental  interest. 


w See  Missouri  eto  rel  Gaines  v.  Canada,  805  U.S.  887  (1938) 
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The  overwhelming  evidence  before  this  Court  is  to  the  effect  that  in 
a biracial  community,  as  here,  meaningful  integration  is  an  essential 
element  of  securing  equality  of  education. 

An  analysis  of  the  testimony  of  those  experts  who  were  called  on 
behalf  of  the  defendants  shows  that  the  primary  objection  arose  from 
a fear  engendered  by  the  obvious  need  for  financial  stability.  Indeed 
one  witness,  Dr.  Hooker,  upon  being  asked,  “What  is  the  importance 
to  the  maintenance  of  the  high -calibre  school  division  or  school  system 
of  consistent  financial  support?”,  answered,  “Well,  everything  de- 
pends on  it.”  As  the  Court  has  previously  pointed  out,  financing  has 
not  been  an  obstacle  when  consolidation  of  school  systems  was  desired, 
nor  is  it  anticipated  to  be  so  in  this  case.”" 

If  there  is  to  be  public  education  it  must,  under  the  Constitution,  be 
afforded  to  all  on  an  equal  basis. 

It  is  indeed  a sad  commentary  that  by  reason  of  the  tenacity  with 
which  State  and  local  officials  have  clung  to  the  ways  of  the  past  in  an 
effort  to  keep  the  races  apart  in  one  of  the  most  important  functions  of 
government,  i.e.,  the  education  of  our  children,  that  thousands  and 
thousands  of  words  have  been  written  in  judicial  literature,  when  to 
this  Court  the  following  language,  interpreted  in  the  manner  in  which 
it  was  intended  to  be  interpreted,  that  is  giving  effect  to  the  ordinary 
meaning  of  the  language  contained  therein,  bespeaks  it  all : 

All  persons  bom  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States ; nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property,  without 
due  process  of  law;  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.  Section  I,  14th 
amendment  to  the  Constitution  of  the  United  States. 

While  the  Court  has  concluded  that  under  the  circumstances  exist- 
ing the  work  of  Dr.  Little  in  formulating  the  metropolitan  plan  was 
exceptional,  the  Court  is  likewise  satisfied  that  with  the  cooperative 
efforts  of  the  other  educators  within  the  proposed  metropolitan  plan, 
perhaps  an  even  better  plan  will  emerge/ 

The  Court  feels  it  necessary,  however,  not  to  await  any  proposed 
modifications,  but  to  order  the  plan  to  be  implemented  to  the  end  that 
a metropolitan  school  system  will  be  in  effect  for  the  commencement 
of  schools  in  September  1972. 

History  shows  that  it  is  only  since  the  mandate  of  Green  that  there 
has  been  any  discernible  response  in  Virginia  to  the  eradicating  of 
unitary  school  systems.  In  most  instances  any  action  taken  has  been 
done  under  threat  of  financial  loss  or  court  action. 

We  have,  in  the  instant  case,  a situation  wherein  one  of  the  wit- 
nesses lias  already  been  subjected  to  abuse,  a political  leader  who  speaks 
of  revolt,  another  school  administrator  who  by  his  suggestion  that 
we  would  be  better  off  if  we  cbuld  forget  the  past  evidences  to  the 
Court,  a lack  of  understanding  that  the  present  is  simply  a culmina- 

,,bSee  Serrano  v.  Priest ,>  supra,  and  Rodriquez  v.  San  Antonio  Independent 
School  District,  C.A.  No.  68-175-SA  ( W.D.  Tex.,  Dec.  23, 1971) . 
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tion  of  the  past  and,  unless  affirmative  action  is  taken,  a prophesy 
of  the  future. 

While  the  president  of  the!  State  board  has  recommended  consolida: 
tion  as  a solution  of  some  of  the  problems  faced  by  smaller  school 
districts,  and  while  he  was  willing  to  endorse  integration  as  a desir- 
able educational  goal,  his  endorsement  was  tempered  to  the  extent  that 
this  should  be  done  so  long  as  it  is  not,  in  his  terms,  “disruptive.” 
In  addition  he  added  the  proviso  that  it  should  have  the  support  of  the 
community  at  large.  He,  as  well  as  the  political  leader  who  gave  voice 
to  suggestions  of  revolt,  may  well  have,  in  their  views,  been  respon- 
sive to  the  community.  It  is  the  Court’s  view  that  the  burden  will  be 
lessened  somewhat  on  all  of  the  defendants,  at  least  insofar  as  they 
are  concerned  with  what  they  perceive  to  be  the  community  response, 
if  the  actions  taken  in  implementing  the  metropolitan  plan  are  done 
so  by  mandate  of  this  Court.  Indeed  the  Court  decrees  it  its  duty 
and  responsibility  to  so  do.  _ . . . , . _ . 

It  should  be  pointed  out.  that  the  Court  in  considering  the  testi- 
mony of  the  experts  gives  greater  weight  to  those  experts  whose 
opinions  were  to  the  effect  that  equality  of  educational  opportunity 
would  flow  from  the  consolidation  of  schools  in  the  metropolitan 
area,  and  that  the  proposed  plan  is  both  reasonable  and  feasible, 
than  to  the  testimony  of  those  whose  opinions  differ.  In  considering 
the  weight  to  be  given  to  the  testimony  of  all  of  the  witnesses,  the 
Court  has  considered  their  qualifications,  experience,  interest  or  lack 
of  same  in  the  outcome  of  the  litigation,  their  bias  if  any,  as  well  as 
their  actions  upon  the  witness  stand,  and  the  weight  and  process  of 
tiie  reasoning  by  which  they  supported  their  respective  opinions  and 
testimony,  and  all  other  matters  which  served  to  illuminate  their 

statements.  . . , „ ,.  , _ ’ x 

The  Court  makes  the  following  additional  findings  of  fact  as  sup- 
plemental to  its  general  findings  of  fact  heretofore  stated. 

State  Involvement 

The  general  supervision  of  the  school  system  of  the  State  of  Vir- 
ginia is  vested  in  the  State  board  of  education,  which  has  the  power 
to  adopt  bylaws  for  its  own  government  and  to  make  necessary  rules 
and  regulations  for  the  management  and  conduct  of  schools  not  in- 
consistent with  law.  Virginia  Code  sections  22—11, 22—19  (1971  Cum. 

^FEe  State  board  of  education  establishes  by  regulation  the  duties 

and  powers  of  division  superintendents.  . . 

If  a local  school  division  delays  beyond  a certain  date  in  appointing 
a superintendent,  the  State  board  intervenes  and  appoints  one.  On 
May  23,  1969,  the  board  appointed  superintendents  m Chesterfield, 
Fairfax,  and  Prince  Edward  Counties,  and  the  city  of  Colonial 

T?fie  State  of  Virginia  is  divided  into  school  divisions  which  report 
achievement  test  scores  of  their  respective  pupils  to  the  board.  _ 

The  State  board  establishes  standards  of  teacher  certification  and 
precludes  any  school  division  from  employing  a teacher  without  such 
a certification,  save  when  exceptions  to  the  overall  rules  are  made  to 
meet  emergencies.  The  control  of  that  situation  rests  with  the  State 
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board.  The  board  maintains  a list  of  personnel  eligible  to  be  appointed 
as  division  superintendents,  and  has  taken  action  to  do  so  where  local 
school  divisions  have  delayed  such  appointments. 

For  the  school  year  1941-42  the  board  issued  regulations  reference 
State  funds  to  school  divisions  paying  salaries  to  supervisors  of  instruc- 
tion and  directors  of  instruction  in  black  and  white  schools. 

In  the  early  1940’s  the  State  superintendent  of  public  instruction 
participated  in  the  creation  of  specialized  libraries  for  black  schools, 
supported  in  part  by  local  contributions,  private  funds,  and  State  ap- 
propriations. 

The  board  in  1949  authorized  a contract  for  purposes  of  providing 
medical  and  dental  training  for  black  Virginia  residents.  The  quota 
for  the  State  was  not  to  exceed  24  studen  ts  per  year. 

At  least  for  the  last  30  years  the  State  superintendent  has  issued 
memoranda  to  division  superintendents  setting  forth  in  detail  changes 
in  State  law  concerning  the  operation  of  schools.  The  State  board  has 
considered  and  endorsed  proposed  changes  in  the  school  laws  of  the 
State.  It  has  conducted  through  its  various  officials  conferences  for 
school  principals.  In  1962  such  conferences  were  held,  the  theme  of 
which  was  “Today’s  Challenges  in  Secondary  Education.”  White  sec- 
ondary school  principals  were  to  meet  in  one  section  of  the  State  and 
Negro  secondary  school  principals  in  another. 

The  State  compulsory  attendance  law  became  effective  June  28, 1968. 
On  July  17, 1968,  division  superintendents  were  advised  of  this  change 
in  the  iaw  by  superintendent’s  memorandum.  On  February  13,  1969, 
the  assistant  superintendent  of  public  instruction  advised  division 
superintendents  of  emergency  school  legislation  passed  in  the  recently 
concluded  January  1969  special  session  of  the  General  Assembly.  These 
included  the  repeal  of  compulsory  attendance  law  and  the  provision 
for  tuition  grants. 

Regional  meetings  for  certain  teachers  and  conferences  have  been 
held  under  the  auspices  of  the  State  department  of  education  and 
have  been  segregated  by  race. 

At  least  through  1966  the  State  board  administered  scholarships 
financed  by  an  endowment  providing  that  the  income  from  which  was 
to  be  used  in  awarding  scholarships  to  worthy  white  male  students, 
born  in  Virginia  and  residents  of  Virginia,  to  attend  colleges.  A mem- 
ber of  a three-man  committee  for  regional  scholarships  concerning  the 
awarding  of  said  scholarships  was  the  then  division  superintendent  of 
schools  from  Chesterfield  County. 

School  boards  arc  required  to  report  recommendations  to  the  State 
board  of  those  extracurricular  activities  which  they  believe  should  be 
carried  on  in  the  schools. 

The  State  board’s  finance  committee  has  exercised  its  authority  to 
grant  from  its  discrationary  fund  sums  of  money  to  Prince.  Edward 
County  upon  the  reestablishment  of  a public  school  system  in  Prince 
Edward  County,  the  schools  of  which  had  been  closed  for  o years. 

The  State  legislature  has  given  the  State  board  of  education  the 
power  to  prescribe  standards  of  quality  for  education  for  the  State’s 
school  divisions  and  they  have  established  standards  of  quality.18  For 

" Vn.  Code  § 22.19.1  (1971  Gum.  Supp.) 
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some  years  past  the  standards  have  been  fixed  for  the  accreditation  of 
schools,  certification  requirements  for  teachers,  and  standards  for  new 
school  construction  or  additions. 

Under  standards  recently  adopted,  it  is  required  as  to  each  school 
division  that  “the  percentage  of  the  student  population  achieving 
at  or  above  grade  level  norms  or  the  equivalent  as  measured  by  ap- 
proved standardized  achievement  tests,  will  equal  or  exceed  the  mean 
ability  level  of  the  student  population  as  measured  by  appropriate 
scholastic  aptitude  tests.” 

Under  present  law,  as  interpreted  by  the  superintendent  of  public 
instruction,  the  general  assembly  is  en powered  to  fix,  for  each  school 
division,  the  amount  required  to  be  appropriated  in  order  to  maintain 
state-mandated  standards  of  quality  education. 

Under  the  procedures  of  accreditation  formerly  in  effect,  if  a school 
was  below  standard,  the  State  board  would  so  indicate  to  the  local  school 
authorities  and  would  assist  with  its  staff  the  local  school  board  to 
bring  the  school  up  to  par. 

If  a school  division  fails  to  meet  the  qaulity  standards  fixed  by  the 
State  board,  it  is  so  reported  to  the  general  assembly. 

If  a locality  does  not  provide  that  amount  of  financial  support  which 
is  required  by  the  General  Assembly,  then  the  State  Board  of  Edu- 
cation commences  legal  procedures,  through  the  attorney  general  of 
the  State,  leading  to  a court  order  compelling  local  officials  to  raise 
the  necessary  funds.  . 

The  president,  currently,  of  the  State  board  of  education  is  Preston 
0.  Caru fliers.  The  budget  which  the  board  has  proposed  to  the  gen- 
eral assembly  for  the  next  biennium  is  approximately  $1.3  billion. 
Among  the  programs  recommended  for  adoption  are  the  provision -of 
free  textbooks  at  the  elementary  school  level,  an  increase  in  elementary- 
level  counsellors,  and  an  emphasis  on  kindergarten  programs. 

Of  some  871  million  dollars  received  by  school  divisions  in  1969-70, 
91  million  were  from  Federal  funds  and  250  million  were  from  central 
State  funds,  of  which  about  25  million  were  disbursed  pursuant  to 
rules  and  regulations  of  the  State  board  of  education.  Other  State 
disbursements  handled  by  that  authority  are  governed  by  formula  set 
out  in  an  appropriation  act. 

The  State  board  of  education  has  in  the  past  adopted  teacher  educa- 
tion programs,  programs  in  inservice  training  of  teachers,  special 
education  programs,  and  others  designed  to  increase  the  quality  of 
education  in  the  State.  In  addition,  the  State  board  has  adopted  the 
policy  of  requiring  a kindergarten  program  in  all  school  divisions  by 

1974.  ' 

The  State  board  has  administered  for  many  years  the  literary  loan 

fund  for  school  construction. 

In  August  of  1971,  the  State  Department  of  Education  distributed 
the  State’s  school  divisions  a bibliography  of  ethnic  studies  material. 
Its  preface  reads  in  part,  “an  important  task  for  the  public  schools  in 
Virginia  is  to  provide  in  interdisciplinary,  intercultural  educational 
programs  from  kindergarten  through  grade  12,  which  builds  under? 
standing  of  peoples  and  American  diversity.”  . . 

The  board  has  been  and  is  now  charged  with  the  duty  of  administer- 
ing accreditation  standards  applicable  to  private  as  well  as  public 
schools.  In  the  opinion  of  the  president  of  the  State  board,  which  the 
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Court  accepts  as  a fact,  the  loss  of  accreditation  by  a child’s  school 
■would  be  detrimental  to  the  school  and  to  the  child  as  well.  Accredita- 
tion standards  are  fully  within  the  control  of  the  State  board,  and  a 
denial  of  accreditation  is  a substantial  sanction. 

In  1971,  the  State  legislature  gave  new  authority  to  the  State  board 
of  education  to  license  proprietary  schools. 

In  April  of  197L  the  State  board  of  education,  with  reference  to 
schools  within  the  State,  declined  accreditation  in  some  cases,  accred- 
ited some  with  a warning,  and  gave  unqualified  accreditation  to  others. 
Standards  for  accreditation  are  continually  becoming  more  stringent. 

School  site  selection  has  been  subject  to  review  by  the  superintendent 
of  public  instruction.  School  site  selections,  transportation  policy  de- 
cisions, assignment  of  teaching  and  academic-support  personnel  have 
not  been  made  by  the  respective  local  school  boards  independently 
of  central  authority.  The  State  board  of  education  has  provided  serv- 
ices to  develop,  as  jt  did  extensively  in  Henrico,  bus  routes  down  to  the 
finest  detail.  This  is  not  to  speak  of  the  State  board’s  execution  of  poli- 
cies designed  to  bring  about  the  transfer  of  students  from  one  school 
division  to  another.  Teacher  certification  has  been  the  province  of  the 
State.  Likewise,  the  State  has  assigned  division  superintendents  and 
reviewed  proposals  for  the  hiring  of  visiting  teachers  and  study  super- 
visors. The  State  board  sets  the  basic  salary  of  school  superintendents. 

The  minutes  of  the  Henrico  County  Board  of  Education  points  up 
the  dependency  of  school  divisions  on  the  State  Department  of  Educa- 
tion. For  example,  in  1956  the  board  authorized  its  chairman  to  apply 
to  the  State  board  of  education  for  financial  assistance  in  the  operation 
of  a free  textbook  system  provided  by  Vi  rginia  law. 

The  State  board  of  education  in  July  1957,  at  the  request  of  the  di- 
vision superintendent  of  schools  of  Henrico,  submitted  to  the  Henrico 
School  Board  the  results  of  its  study  of  white  school  transportation 
needs  for  Henrico.  The  report  prescribed  the  specific  routes  to  be  fol- 
lowed by  each  bus.  Interestingly,  the  report  recommended  the  average 
daily  mileage  per  bus  to  be  around  “40.” 

In  1964  the  State  board  of  education  had  authority  to  condition 
State  reimbursement  of  salary  of  a visiting  teacher  upon  compliance 
with  its>  credential  requirements. 

Henrico  County  in  1969-70  received  the  following  distributions 
from  State  funds:  Basic  State  school  fund,  $6,088,556;  driver  edu- 
cation, $67,204.57;  foster  home  children,  $53,675;  general  adult  ed- 
ucation, $1,980;  guidance  counselors,  $77,400;  inservice  training, 
$16,642;  local  supervision,  $38,400 ; pupil  transportation,  $267,838; 
special  education,  $184,535.33;  summer  schools,  $42,432;  supervising 
principals,  $29,316;  teachers’  sick  leave,  $31,676.24;  educational  tele- 
vision, $38,895;  vocational  education,  $306,765.18.  The  total  is 
$7,245,315.32. 

It  is  the  practice  of  Henrico’s  school  administration  to  honor  any 
request  from  the  State  department  of  education. 

On  the  request  of  the  school  board,  the  Chesterfield  County  Board 
of  Supervisors  approved  the  introduction  of  an  adult  education  pro- 
gram, 90  percent  of  the  cost  of  which  would  be  met  by  the  State. 

On  April  12, 1961,  the  Board  of  Supervisors  of  Chesterfield  County 
joined  in  the  school  board’s  request  addressed  to  the  State  board  of 
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education  that  the  county  of  Chesterfield  be  designated  a separate 
school  division. 

Henrico  County’s  educational  budget  for  1970-71  was  $28,283,- 
905.  The  total  county  budget  that  year  was  $57,146,586.  Roughly 
one-third  of  the  county’s  total  budget  comes  from  State  and  Federal 
funds. 

Chesterfield  County  received  in  State  funds  during  the  1969-70 
year  the  following  amounts:  Basic  State  school  fund,  $5,951,637; 
driver  education,  $64,421.02;  foster  home  children,  $45,957:  general 
adult  education,  $1,080 ; guidance  counselors,  $60,330;  inservice  train- 
ing, $15,544;  local  supervision,  $34,770;  pupil  transportation,  $301,- 
602;  special  education,  $93,975.80;  summer  schools,  $25,500;  supervis- 
ing principals,  $22,218;  teachers’  sick  leave,  $36,735.57;  educational 
television,  $35,374.65;  vocational  education,  $140,756.30.  The  total 
State  funds  received  was  $6,829,901.40. 

Annually,  the  system  receives  from  the  Federal  Government 
$624,883. 

During^  1969—70,  the  city  of  Richmond  received  the  following 
amounts  in  State  funds  for  education : Basic  State  school  fimd,  $6,- 
460,596;  driver  education,  $45,774;  foster  home  children,  $55,823 ; gen- 
eral adult  education,  $13,362 ; guidance  counselors,  $104,640;  inservice 
training,  $24,821.25;  local  supervision,  $47,280;  pilot  studies,  $13,- 
641.87;  pupil  transportation,  $16,005;  special  education,  $530,320.90; 
summer  schools,  $43,575;  supervising  principals,  $40,722;  teachers’ 
sick  leave,  $42.323.47 ; educational  television,  $48,738.75 ; vocational 
education,  $616,948.62.  Total  State  funds  for  that  year  were 
$8,104,571.86. 

School  Divisions 

Both  before  and  after  1954,  school  divisions  were  created  or  dissolved 
by  action  of  the  State  board  of  education. 

In  the  minutes  of  the  State  board  of  education  for  August  24-25, 
1944,  the  following  appears : 

The  Superintendent  presented  a long-range  plan  for  the 
consolidation  of  school  divisions  with  a view  to  greate.  effi- 
ciency in  the  administration  of  school  affairs.  This  plan  would 
call  for  the  creation  of  between  50  and  60  school  divisions  in 
the  state  to  replace  the  present  110  divisions,  and  would  in- 
volve the  creation  of  division  boards  of  education,  the  mem- 
bership of  which  would  be  based  upon  the  school  population 
in  the  counties,  or  in  the  counties  and  cities,  comprising  a 
division.  The  board  looked  with  favor  upon  the  general  plan, 
subject  to  the  working  out  of  details. 

While  the  State  board  of  education  never  imposed  single  division 
status  upon  two  political  subdivisions  if  those  subdivisions  aid  not  wish 
to  be  so  combined,  the  State  board  did  not,  however,  always  consent  to 
the  dissolution  of  a school  division  comprising  two  political  subdivi- 
sions, even  though  the  school  boards  of  each  political  subdivision  might 
so  request.  On  January  24, 1947,  the  State  board  declined  to  separate 
the  existing  school  division  of  King  George  and  Stafford  Counties, 
despite  the  request  to  do  so  of  the  Board  of  Supervisors  of  Stafford 
County.  The  school  boards  of  each  county  desired  to  continue  the  exist- 
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mg  arrangement.  The  State  board  expressly  acted  in  consistency  with 
“the  established  policj’  of  the  board  to  recommend  larger  units  of 
administration.” 

On  application  of  the  school  boards  and  boards  of  supervisors  in- 
volved, the  State  board  of  education  realined  school  divisions  among 
six  Northern  Neck  counties.  When  citizens  of  Gloucester  County  pro- 
tested, the  State  board  refused  to  reconsider  its  action. 

The  board  appointed  a committee  in  1952  to  consider  the  separation 
of  Prince  George  County  from  the  city  of  Hopewell,  the  two  then  com- 
prising one  school  division.  Upon  the  committee’s  recommendation,  no 
action  was  taken. 

On  April  23,  1953,  the  State  board  of  education  established  Alle- 
ghany County  and  Covington  City  as  a single  school  division.  Rec- 
ords show  that  this  was  in  accord  with  resolutions  submitted  by  the 
school  boards  of  each  political  subdivision.  The  positions  of  the  gov- 
erning bodies  of  these  political  unite  are  not  recorded.  On  the  same 
day,  Charles  City  County  and  New  Kent  County  were  established  as  a 
single  school  division,  in  accordance  with  requests  by  both  school 
boards,  although  James  City  County  had  been  part  of  the  division,  but 
again  the  State  board  minutes  do  not  indicate  the  boards  of  supervi- 
sors’ views.  At  the  same  time,  James  City  was  combined  with  the  city 
of  Williamsburg,  subject  to  the  completion  of  arrangements  by  the 
two  school  boards. 

The  school  division  of  Warwick  City  and  York  County  was  abol- 
ished, and  each  political  entity  was  made  a separate  school  division  in 
1955,  subject  to  approval  by  the  legislative  body  of  each  subdivision. 

In  March  of  1957,  when  so  requested  by  the  school  boards  and  boards 
of  supervisors  of  Amelia  and  Nottoway  Counties,  the  State  board  of 
education  abolished  a joint  school  division  comprising  the  two  coun- 
ties and  created  a single  school  division  for  each. 

On  February  25  1960,  the  State  board  of  education  resolved  that 
a new  school  division  of  Halifax  County  and  the  city  of  South  Boston 
was  created.  The  minutes  show  that  the  school  boards  of  each  political 
subdivision  requested  such  action.  Nothing  is  stated  concerning  the 
governing  bodies  of  either  subdivision. 

In  March  1962,  the  governing  bodies  and  school  boards  of  Franklin 
City  and  Southampton  County  requested  the  formation  of  separate 
school  divisions  for  each.  The  State  board  of  education  took  no  ac- 
tion on  the  request.  “Concern  was  expressed  over  the  further  estab- 
lishment of  small  school  divisions,  ana  Dr.  Wilkerson  was  requested 
to  suggest  to  the  local  school  officials  that  the  matter  of  the  possibility 
of  operating  the  schools  for  the  city  and  the  county  under  section 
22-100.1  of  the  code  be  carefully  explored.”  Effective  July  1, 1962,  the 
State  board  of  education  divided  the  school  division  comprising  the 
city  of  Franklin  and  Southampton  County  into  two  school  divisions. 

Upon  application  by  the  boards  of  supervisors  and  the  school  boards 
of  Lexington  and  Rockbridge,  in  1966  the  board  created  separate 
school  divisions  for  each.  Action  was  taken  after  a presentation  by 
Lexington  residents,  including  the  factors  of  school  population,  mini- 
mum school  size,  and  the  city’s  willingness  to  accept  county  pupils 
in  its  high  school  on  a tuition  basis. 

In  1968,  the  State  board  declined  to  separate  the  Gloucester,  Mathews 
Coirnty  school  division.  Both  the  board  of  supervisor  and  the  school 
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board  of  Gloucester  County  had  requested  separation.  However,  the 
Mathews  County  school  board  opposed  such  a move.  Hie  State  board 
found  that  separation  of  the  school  division  “might  not  at  this  time  be 
in  the  best  interest  of  the  children  of  the  two  counties.”  (RSBX  82,  at 
19) . However,  effective  July  1,  1969,  the  State  board,  in  January  of 
1969,  established  separate  school  divisions  for  Gloucester  and  Mathews 
Counties.  The  State  board,,  in  its  minutes,  summarized  its  policies  on 
the  point  of  division  consolidation : 


The  State  board  of  education  is  convinced  that  the  size  of  an 
administrative  unit  is  usually  a major  factor  in  determining 
the  scope  and  quality  of  the  instructional  programs  and  re- 
lated services.  Certain  operating  economies  are  also  often  re- 
lated to  size  and  total  pupil  enrollment.  The  State  board, 
therefore,  has  favored  in  principle  the  consolidation  of  school 
divisions  whether  they  viewed  creating  administrative  units 
appropriate  to  modern  educational  needs.  The  board  regrets 
the  trend  to  the  contrary,  pursuant  to  which  some  counties 
and  newly  formed  cities  have  sought  separate  divisional  status 
based  on  political  boundary  lines  which  do  not  necessarily 
conform  to  educational  needs. 


The  board  related  that,  although  State  law  empowered  it  to  create 
and  dissolve  school  divisions,  still  the  operation  of  schools  at  a local 
level  is  within  the  control  of  the  city  ana  county  school  boards  of  sup- 
ervisors or  city  councils.  Under  this  arrangement,  “it  has  been  impos- 
sible for  the  otate  board  of  education  to  effectuate  a satisfactory  con- 
solidation program  or  even  to  assure  that  school  divisions  consisting 
of  more  than  one  political  subdivision  would  operate  in  a manner 
which  effects  economies  or  results  in  genuine  educational  benefits.”  In 
the  light  of  the  failure  of  Gloucester  and  Mathews  Counties  to  develop 
cooperative  programs,  the  State  board  concluded  to  separate  them. 

On  January  3,  1968,  the  State  board  of  education  resolved  that, 
^effective  consolidation  of  school  divisions  is  a prerequisite  to  quality 
public  education  in  many  areas  of  the  State.”  To  this  end  the  board 
recommended  some  changes  in  the  outstanding  law.  “The  board  em- 

Ehasizes  the  need,  in  any  such  plan,  for  adequate  provision  for  the 
nancing  of  consolidated  school  divisions,  and  urges  early  considera- 
tion of  such  constitutional  and  statutoiy  changes  as  may  be  necessary 
to  provide  for  effective  consolidation  and  financing  of  the  school 
divisions.” 

On  February  7,  1969,  the  State  board  considered  the  request  of 
Bedford  County  School  Board  and  Bedford  City  Council  to  establish 
a single  school  division  comprising  the  county  and  city.  The  county 
school  board  specifically  requested  that  no  action  be  taken  which 
might  interfere  with  efforts  of  the  county  to  educate  children  of  the 
city  under  a contract  system.  “Dr.  Willcerson  observed,”  the  minutes 
relate,  “that  the  establishment  of  one  school  division  would  certainly 
be  in  accord  with  such  efforts.”  The  board  so  acted. 

On  request  of  all  official  bodies  involved,  the  board  dissolved  the 
school  division  composed  of  Richmond  and  Westmoreland  Counties 
and  established  separate  school  divisions  for  each.  Action  was  taken 
after  an  explanation  of  the  minimal  cooperation  existing  between  the 
two  counties. 
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Lancaster  and  Northumberland  County  School  Boards,  in  March 
of  1969,  petitioned  for  separation  also.  The  board  refused  to  act  at 
the  timej  in  the  light  of  the  history  of  cooperation,  the  failure  of  the 
board  of  supervisors  to  take  a position^  and  the  divided  community 
sentiment.  At  its  next  regular  meeting  it  was  learned  that  the  legis- 
lative bodies  joined  in  the  request.  The  board  inquired  of  opposition 
among  black  residents  to  the  separation,  and  the  delegation  stated 
that  apparently  this  was  not  a real  factor,  after  further  understanding 
of  the  problem.  The  delegation  submitted  a position  paper  to  the 
board  which  cave  as  one  reason  for  the  separation  that  additional 
efforts  would  have  to  be  made  by  school  authorities  in  the  near  future 
because  in  1970  both  counties  were  “faced  with  total  desegregation.” 
The  board  ratified  the  separation. 

At  the  State  board  meeting  of  August  19-20^  1969,  discussion  was 
had  as  to  the  separation  of  the  city  of  Emporia  from  the  combined 
Emporia-Greensville  County  school  division.  The  city  officials  pro- 
posed it,  but  the  county  school  board  opposed  the  move.  The  city 
children  were  then  educated  by  the  county  school  board  under  con- 
tract. City  officials  represented  to  the  State  board  that,  after  a recent 
school  desegregation  decree  of  this  court,  they  feared  the  county  would 
not  be  able  to  provide  for  city  children  an  acceptable  level  ot  educa- 
tion. Apprehension  was  also  expressed  that  unless  a separate  school 
division  were  established,  city  children  would  be  bused  to  county 
schools  rather  than  permitted  to  attend  the  nearest  school.  The  com- 
mon school  division  had  been  established  only  20  months  before,  over 
the  objection  of  the  county  board  of  supervisors.  Efforts  to  create 
a joint  school  system  were  fruitless,  however,  and  the  contract  terms 
unsatisfactory.  The  city  recognized  that  the  State  board’s  policy  dis- 
couraged the  creation  of  small  school  districts,  but  stated  that  separa- 
tion in  this  case  would  foster  quality  education.  The  State  board  de- 
nied the  request,  pending  Federal  litigation.  This  action  signifies 
that  common  division  status  was  considered  by  all  to  have  an  impact 
not  only  upon  the  administrative  structure  but  oh  the  attendance 
patterns  as  well. 

Currently  the  city  of  Fairfax  and  Fairfax  County  are  separate  school 
divisions,  each  with  its  own  superintendent.  They  operate  together 
pursuant  to  a contract,  with  the  county  educating  the  city  children. 

Section  22-100.9  of  the'  Virginia  Code  provides  that  in  the  event 
a consolidated  school  division  is  created,  operating  costs  and  capital 
outlays  shall  be  shared  on  a prorata  basis  on  enrollment  of  pupils,  or 
on  another  basis  agreed  to  by  participating  political  subdivisions.  The 
State  board  of  education  never  specifically  recommended  repeal  or 
modification  of  this  statute.  This  section  was  first  enacted  in  1954  and 
dealt  with  expenditures  for  capital  outlay  and  incurring  indebtedness 
for  construction  of  school  buildings.  A 1956  amendment  added  “local 
operating  costs.”  In  1957,  while  the  creation  of  a consolidated  school 
division  embracing  the  city  of  Covington  and  Alleghany  County  was 
under  consideration,  the  attorney  general  of  Virginia  ruled  upon  the 
validity  of  a method  of  meeting  capital  and  operating  costs  other  than 
that  set  forth  specifically  in  section  22-100.9.  He  stated  that  it  was 
permissible  for  the  political  subdivisions  to  share  such  costs  as  to  each 
school  facility  according  to  the  number  of  residents  of  each  subdivision 
educated  in  that  school.  Rep.  Atty.  Gen.  240  (1957). 
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In  December  of  1962,  the  attorney  general  of  Virginia  endorsed  a 
financing  plan  agreed  upon  by  the  school  boards  of  Washington 
County,  the  town  of  Abingdon,  and  the  city  of  Bristol,  whereby  the 
city  board  would  be  reimbursed  by  the  other  two  boards  for  the  capital 
costs  of  enlarging  the  Douglas  High  School  in  Bristol.  Douglas  had, 
since  1948,  served  as  a central  high  school  for  Negro  residents  of  the 
three  areas,  and  it  was  proposed  to  expand  the  program.  The  State’s 
chief  legal  officer  held  that  capital  outlay  and  debt  service  might  be 
charged  against  Washington  County  and  Abingdon  according  to  at- 
tendance by  residents  of  each.  Rep.  Atty.  Gen.  230  ( 1962). 

The  State  board  of  education  has  never  promulgated  regulations 
setting  forth  the  financial  plan  of  operation  of  schools  within  a con- 
solidated school  division  as  contemplated  by  Virginia  Code  section 
22-100.8  (1969  Repl.  vol.). 

The  State  board  of  education  has  a policy  wth  respect  to  consolida- 
tion of  school  divisions ; in  general^  it  has  oeen  to  encourage  the  con- 
solidation into  a single  school  division  of  two  or  more  sparsely  popu- 
lated rural  counties.  This  policy  would  not  be  directed  toward  the  con- 
solidation of  the  city  of  Richmond  or  school  divisions  of  its  size  and 
the  two  counties  in  issue  'here. 

On  April  23,  1971,  the  State  board  chairman  appointed  a three- 
member  ad  ‘hoc  committee  to  consider  the  division  consolidation  of  the 
schools  of  Buena  Vista,  Lexington,  and  Rockbridge  County,  and  of 
other  localities  requesting  such  assistance. 

The  policy  of  the  State  board  of  eductaion  to  encourage  consolida- 
tion of  school  divisions  has  not  been  addressed  to  solving  problems  of 
desegregtaion. 

The  amended  State  constitution  gives  the  State  'board  of  education 
the  power  to  divide  the  State  into  school  divisions  subject  to  criteria 
and  conditions  established  by  the  general  assembly.  This  last  qualifi- 
cation was  not  recommended  by  the  commission  on  constitutional  revi- 
sion nor  was  it  proposed  by  the  State  board  of  education.  It  had  its 
genesis  in  the  general  assembly.  A State  school  official  testified  that  it 
was  his  assumption  that  the  legislature  was  conscious  -that  the  language 
that  they  inserted  could  have  an  effect  on  this  Federal  litigation. 

Section  22-30  of  the  Virginia  Code  was  amended,  effective  July  1, 
1971,  during  the  pendency  of  this  lawsuit,  and  after  the  motion*  for 
joinder  lmd  been  granted.  Pursuant  to  this  recent  legislative  action  to 
implement  the  provisions  of  the  amended  constitution,  the  State  board 
of  education  was  divested  of  the  power  to  create,  without  local  consent, 
school  divisions  comprising  more  than  one  county  or  city,  or  so  to 
divide  any  county,  with  certain  exceptions  made  for  existing  special 
town  districts,  each  of  which  had  its  school  boards. 

. New  code  section  22-30,  setting  forth  the  general  assembly’s  criteria, 
limits  at  least  provisionally  the  State  board’s  power  to  place  two  polit- 
ical subdivisions  in  one  school  division ; it  may  not  so  act  without  the 
request  of  the  school  boards  affected  and  the  concurrence  of  the  govern- 
ing bodies  of  the  counties,  cities,  and  towns  affected. 

In  late  1970,  Chairman  Crockford  of  the  Richmond  school  board 
predicted  in  a letter  to  the  mayor  of  the  city  of  Richmond  a move, 
originated,  by  the  counties,  to  alter  school  division  alinement  statutes. 
This  prediction,  a State  school  official  testified,  and  the  court  agrees, 
came  to  pass.  The  same  official  testified  that,  in  practice,  when  the 
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State  board  of  education  created  a single  school  division  comprising 
two  counties  or  more,  the  school  board  of  each  comity  would  continue 
to  operate  its  own  schools.  Twenty-eight  such  school  divisions  have 
•existed  in  the  past.  Some  of  these  continue  still  as  single  school  divi- 
sions because  the  political  subdivisions  of  which  they  were  composed 
have  been  merged.  However,  those  common  school  divisions  shown  on 
State  board  exhibit  10  as  in  existence  as  of  the  date  of  discovery,  in 
fact  no  longer  exist.  For,  as  shown  in  superintendent’s  memorandum 
Ho.  6058  of  June  2D,  1971,  the  State  board  of  education  established 
school  divisions  within  the  State,  effective  noon,  July  1, 1971,  with  the 
effect  of  separating  political  subdivisions  formerly  comprising  a single 
school  division.  Essex  and  Middlesex  Counties  are  now  separate  school 
divisions,  as  are  King  and  Queen  and  King  William  Counties.  James 
City  County  and  Williamsburg  City  arc  now  separate  school  divisions. 
Halifax  County  and  the  city  of  South  Boston  have  been  divorced.  The 
State  board  of  education  lias  made  Emporia  City  and  Greensville 
County  separate  school  divisions,  although  the  court  takes  judicial 
notice  that  the  litigation  concerning  the  common  operation  of  schools 
of  that  city  and  county  has  not  concluded.  Salem  and  Roanoke  Cities 
are  now  separate  school  divisions,  as  are  Bedford  City  and  Bedford 
County.  Furthermore,  Green  and  Madison  Counties  and  Rappahan- 
nock and  Warren  Counties  have  been  dismantled  as  common  school 
divisions. 

Significantly,  the  same  memorandum  notifying  division  superin- 
tendents of  the  creation  of  new  school  divisions  within  the  State,  ad- 
vised them  concerning  the  procedures  to  follow  should  two  or  more 
school  divisions  desire  to  employ  the  same  person  as  superintendent. 
Such  a practice  requires  the  approval  of  the  State  board. 

On  May  28, 1971,  the  State  board,  in  response  to  the  enactment  of 
an  amended  sections  22-30  and  22-37,  issued  new  recommended  for- 
mulas for  the  computation  of  salaries  of  division  superintendents 
serving  part  time  for  two  or  more  school  divisions. 

A State  school  official  stated  that  17  common  school  divisions  were 
dissolved  by  the  State  board  of  education  on  request.  If  this  figure  is 
gleaned  from  the  State  board  exhibit  10,  it  is  out  of  date ; as  noted, 
effective  July  1,  1971,  several  other  common  school  divisions  were 
separated. 

The  three  political  subdivisions  principally  in  issue  have  been  sepa- 
rate school  divisions  since  1871  at  least.  In  1971,  however,  the  State 
board  of  education  took  action  pursuant  to  the  revisions  of  the  Virginia 
constitution  and  new  statutory  enactments,  to  divide  the  State  into 
school  divisions;  at  that  time,  it  declared  Richmond,  Henrico,  and 
Chesterfield  each  to  constitute  a single  school  division. 

SBLP-iarrosED  restrictions 

State  school  officials’  testimony  illustrates  that  many  of  the  restric- 
tions circumscribing  the  powers  of  the  State  board  of  education  were 
essentially  self-imposed.  These  would  take  the  form  of  policy,  not  com- 
mitted to  writing  save  as  they  are  reflected  in  the  minutes  related  to 
particular  office  actions,  or  of  regulations  drawn  by  the  State  board  of 
education  itself.  Mr.  Blount  of  the  State  office  testified  that  it  was  his 
understanding  that  the  State  board  of  education  “interpreted”  its 
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powers,  so  that  before  a combined  school  division  could  be  ordered  there 
had  to  be  requests  for  such 'action  from  the  localities  involved.  The  evi- 
dence shows  that  even  with  such  requests,  the  creation  of  a single 
school  division  would  not  be  automatic.  The  State  board  of  educa- 
tion often  took  into  account  factors  other  than  the  economies  involved 
in  hiring  a single  superintendent.  Often  they  appeared  to  have  con- 
sidered the  impact,  apparently  a real  one,  that  single  division  status  had 
upon  efforts  to  enter  into  joint  or  cooperative  programs. 

According  to  Blount,  the  State  board  of  education  never  declined  to 
place  two  political  subdivisions  in  a single  school  division  when  so  re- 
quested. 

Blount  stated  that  even  assuming  Richmond,  Henrico,  and  Chester- 
field officials  requested  and  obtained  status  as  a single  school  division 
under  prior  law,  the  only  result  of  such  action  would  be  that  the  three 
would  retain  a single  superintendent  in  common,  and  each  school  board 
would  continue  to  operate  its  own  schools.  The  court  does  not  accept 
this  essentially  legal  conclusion  as  the  definitive  statement  of  the 
powers  or  duty  of  local  school  boards  and  the  State  board  of  education 
under  such  circumstances. 

The  count}'  and  State  defendants  assert  that  when  the  State  board  of 
education  has  designated  two  or  more  political  subdivision  as  a single 
school  division,  “in  every  such  instance  the  schools  in  each  county  and 
city  remained  under  the  exclusive  management  and  control  of  the 
separate  school  board  of  each  such  county  and  city.”  That  this  is 
not  the  case  is  demonstrated  by  the  several  examples  of  the  coin- 
cidence of  common  division  status  and  the  use  of  such  cooperative  tech- 
nique® as  the  operation  of  joint  schools  or  the  provision  of  education 
to  children  of  two  political  subdivisions  by  one  of  them  under  a con- 
tract. The  State  board  of  education  has  recognized  that  common  divi- 
sion status  will  at  the  very  least  encourage  such  efforts. 

The  counties  and  State  ask  the  court  to  rule  that  the  boundaries  of 
the  three  political  subdivisions  in  question  have  not  been  maintained 
for  racial  purposes.  This  is  a school  desegregation  case,  and  therefore, 
in  this  action,  when  the  court  considers  the  establishment  or  mainte- 
nance of  political  subdivision  boundaries  it  is  mainly  for  the  purpose 
of  testing  their  impact  upon  school  segregation.  Seen  in  that  light,  the 
existing  boundaries  between  the  city  and  the  two  counties  have  been 
maintained  for  racial  reasons,  in  one  sense,  at  the  very  least.  What  is 
important  here  is  that  they  separate  not  the  city  and  two  counties,  but 
three  school  divisions.  The  evidence  shows  clearly  that  the  one  power 
body  in  the  State  government  with  the  authority  to  modify  school  divi- 
sion lines  has  shied  from  that  option  whenever  desegregation  might 
thereby  be  brought  about.  Scrupulously  the  State  board  of  education 
has  avoided  incorporating  into  its  policy,  which,  in  some  instances, 
expressly  favors  the  consolidation  of  school  divisions,  any  notions  or 
bringing  about  a greater  degree  of  desegregation.  Such  a policy  obvi- 
ously must  have  the  natural,  probable,  and  eminently  foreseeable  effect 
of  stifling  the  desegregation  process.  The  president  of  the  State  board 
of  education  stated  in  open  court  that  integration  was  if  not  the  most 
important  issue  in  education  today,  at  least  one  of  them.  Yet,  when 
crucial  policy  decisions  are  made  by  the  State  board  of  education,  as 
in  formulating  requirements  for  quality  of  education,  or  establishing 
policing  concerning  school  division,  consolidation,  or  m promulgating 
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regulations  on  the  construction  of  new  schools,  or  in  dictating  guide- 
lines to  local  officials  concerning  the  exchange  of  students  between 
school  divisions,  the  eyes  of  the  State  officials  nave  been  scrupulously 
averted  from  the  irrefutable  reality  that  each  of  these  decisions  will 
have  a wide  impact  upon  the  degree  of  desegregation  existent  in  the 
schools  of  the  Commonwealth. 


In  February  of  1947,  the  State  board  of  education  issued  a policy 
statement  concerning  school  consolidation.  This  paper  reads,  in  part, 
as  follows : ’ 1 

It  is  the  policy  of  the  Virginia  State  Department  of  Educa- 
tion to  render  assistance  to  the  local  school  divisions  in  de- 
veloping an  adequate  program  of  education  as  follows : 

1.  Upon  request  of  the  local  school  board  to  provide  survey 
services  of  buildings.  and  transportation  needs  and  to  recom- 
mend specific  consolidations  where  practical  in  keeping  with 
a regulation  of  . the  State  board  of  education  which  provides 
that  when  a social  division  plans  to  erect  buildings,  in  submit- 
hpg  plans  and  specifications  for  approval,  it  must  first  deter- 
mine its  school  building  needs  through  a long-time  plan- 
mng  program  of  not  less  than  10  years  based  upon  a careful 
education  study  of  the  division  and  that  such  a school  survey 
and  long-time  planning  program  shall  be  definitely  deter- 
mined before  beginning  the  plans  and  specifications. 

After  a 1948  survey  of  the  school  building  needs  of  each  locality, 
the  general  assembly  created  a State  school  construction  grant  fund, 
known  as  the  battle  fund.  In  order  to  participate,  a school  division 
was  required  to  project  its  future  building  needs  for  at  least  4 years. 

Under  a regulation  distributed  to  division  superintendents  in  1949, 
governing  approval  of  new  school  construction,  the  superintendent  of 
public  instruction  asserted  liis  competency  to  approve  or  reject  the 
construction  of  new  school  facilities  on  the  basis  of  site  location  and 
size  of  a proposed  facility.  Construction  regulations  read  in  part  : 

Approval  by  the  division  superintendent  of  schools  and  the 
superintendent  of  public  instruction  shall  include  the  ap- 
proval of  the  type  of  construction,  the  location  of  the  site 
within  the  community,  the  desirability  and  need  of  the  new 
building,  the  size  of  the  building,  the  educational  and  func- 
tional planning,  the  strength  of  materials  and  construction, 
maintenance,  cost  of  insurance,  and  such  other  pertinent  fac- 
tors that  should  be.  considered  in  cost  of  planning  and  erec- 
tion of  school  buildings. 

On  March  3, 1950,  Arthur  E.  Chapman,  supervisor  of  school  build- 
ings for  the  State  Board  of  Education,  transmitted  superintendent’s 
memorandum  No.  2434  to  division  superintendents,  styled  “Criteria 
for  Selection  of  School  Sites’’: 

1.  General  location : 

a.  Distribution  of  school  population — number  and  location  • 

of  pupils  to  be  served.  v.  • 
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b.  Geographical  location — distance  pupils  must  walk  or  be 
transported. 

o.  Accessibility  to  public  highway,  transportation,  or  com- 
mon carrier  routes. 

d.  Probable  future  residential  and  commercial  develop- 
ments, including  improvements  or  changes  in  highways  and 
transportation  routes— check  with  State  Highway  Depart- 
ment and  public  utility  company. 

e.  Long-range  educational  and  consolidation  plans.  Future 
trend  in  population  and  other  developments  should  be  studied 
and  considered. 

/.  Use  of  the  school  for  community  purposes. 


In  the  early  1950’s,  a special  school  construction  fund  was  distributed 
through  the  State  board  of  education  to  local  school  divisions. 
Chesterfield  County  received  $305,723.01 ; Henrico  received  $368,- 
222.46 ; the  city  of  Richmond  received  $1,316,339.63.  There  was  a fur- 
ther allocation  of  approximately  half  the  size  of  the  first  distributed 
in  the  succeeding  year. 

The  State  board  of  education,  immediately  following  the  1950  ses- 
sion of  the  general  assembly,  requested  that  each  scliom  division  sub- 
mit a program  summarizing  its  school  building  needs  for  the  next  4 
years. 

As  long  ago  as  1936,  the  State  Board  of  Education  required  that 
local  school  divisions  submitting  applications  for  State  construction 
funds  adopt  a 10-year  school  construction  program,  “based  upon  a 
careful  educational  survey  of  the  division.” 

Applicants  for  State  construction  funds  were  required  to  designate, 
until  approximately  1965,  the  race  of  the  students  for  whom  the  school 
was  to  be  constructed. 

Although  in  1968  the  State  department  of  eductaion  cautioned  all 
division  superintendents  to  consider  the  effect  on  desegregation  of  new 
school  construction,  this  factor  was  not  incorporated  by  the  State 
department  into  its  procedures  for  review  of  construction  proposals 
submitted  to  it.  In  this  respect,  the  State  department  confined  its 
duties  to  “advice  and  help.”  The  contribution  that  each  new  proposal 
would  make  to  the  elimination  of  the  dual  school  system  was  not 
considered. 

The  State  board’s  regulations  on  new  school  construction  apply  to 
the  purchase  and  location  of  temporary  units  as  well  as  permanent 
structures.  On  request,  the  State  board  of  education  will  provide  serv- 
ices to  survey  ana  project  the  construction  needs  and  transportation 
needs  of  a school  division.  Also,  on  request,  the  State  board  will  in- 
vestigate the  desirability  of  consolidation  of  schools  within  a division. 

By  memorandum  of  July  28,  1970,  division  superintendents  were 
still  further  advised  that  approval  by  the  State  superintendent  of 
public  instruction  was  necessary  for  the  relocation  of  mobile  classroom 
units. 

RACIALLY  DESIGNATED  SCHOOLS 


. In  1955,  the  board  approved  applications  for  State  school  con- 
struction moneys  for  the  building  of  racially  designated  schools. 

In  1956,  the  State  board  approved  variations  from  school  con- 
struction regulations  for  a projected  Negro  elementary  school  in 
Roanoke.  t v,. . 
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By  superintendent’s  memorandum  No.  3400,  of  May  21,  1957,  tlio 
superintendent  of  public  instruction  requested  a survey  of  school 
building  needs  by  local  school  officials,  covering  the  period  July  1, 
1057,  through  June  30, 1962 : 

Three  separate  sheets  for  reporting  survey  of  needs  are  being 
sent  you  as  follows : 

White  copy — for  white  schools  (page  1) . 

Pink  copy— for  Negro  schools  (page  2) . 

Yellow  copy— for  summary  (page  3) . 

In  November  1959,  the  State  department  of  education  issued  a 
bulletin  canvassing  State  school  construction  needs.  Enrollment  fig- 
ures, property  values,  and  future  needs  were  all  determined  on  the 
basis  of  the  assumption  that  segregation  would  continue.  And  3-year 
need  projections  wore  made  on  that  basis.  Whites  were  anticipated  to 
need  $182,652,548  in  new  construction,  and  blacks  $51,882,809,  over 
that  period. 

Evidence  of  the  competency  of  the  State  board  of  education  to 
advise  and  criticize  concerning  site  selections  is  a letter  from  John  P. 
Hamill,  assistant  supervisor  of  school  buildings,  to  Fred  Thompson, 
the  Chesterfield  superintendent,  in  January  of  1961.  In  response  to 
a proposal  to  expand  the  Grange  Hall  High  School,  Hamill  wrote 
that  the  existing  facility  was  quite  small,  and  the  pupil  population 
in  the  immediate  area  was  not  expanding  at  a great  rate. 

Given  existing  deficiencies  in  staff  and  library,  the  State  official 
pointed  out  that  it  would  bo  unreasonably  expensive  to  proride  a 
program  of  high  school  education  at  the  Grange  Hall  site  comparable 
to  that  in  other  Chesterfield  schools.  He  pointed  out  that  it  was  his 
assumption  that  most  pupils  going  to  Grange  Hall  lived  within  15 
miles  of  one  of  the  other  Chesterfield  schools. 

By  superintendent’s  memorandum  No.  4155,  of  August  21,  1962,  di- 
vision superintendents  wore  advised  that  trai  lei’s  ana  other  portable 
school  facilities  could  not  be  purchased  or  constructed  without  the 
approval  of  the  State  board  of  education. 

On  May  25, 1965,  the  literary  fund  had  outstanding  loans  to  school 
boards  of  $11,924,415.07.  Cash  on  hand  was  $2,994,634.94.  Loans  ap- 
proved by  the  State  board  and  held  in  abeyance  pending  release  of 
funds  amounted  to  $10,586,650. 

In  February  of  1967,  the  State  board  of  education  took  a snrvo}'  of 
division  superintendents  in  order  to  determine  school  building  needs 
throughout  the  State  for  school  enrollment  through  June  30, 1970. 

By  memorandum  of  July  14,  1967,  division  superintendents  were 
again  reminded  by  the  State  board  of  education  that  Virginia  law  re- 

Suired  the  approval  of  the  superintendent  of  public  instruction  for 
he  acquisition  of  all  types  of  school  facilities,  “including  temporary 
and  relocatable  units;  remodeling,  alteration,  and  major  renovation 
of  school  buildings;  and  the  relocation  of  movable  units  at  other 
schools.”  Again  on  July  28,  1970,  division  superintendents  were  still 
* j j *1—1.  » i *i-  _•  j— * of  public 


Harry  Elmore  of  the  State  board  of  education  circulated  to  division 
superintendents  on  May  17,  1968,  excerpts  from  a memorandum  to 
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chief  State  school  ollicors  concerning  tho  “affirmative  obligation  upon 
local  school  officials  to  eliminate  dual  school  systems  through  location 
and  construction  of  schools.”  The  excerpts  from  the  memorandum  do 
not  employ  the  word  “local.”  Thoy  do?  however,  state  that  formerly 
segregated  school  systems  “have  a positive  obligation  to  see  that  school 
construction  is  deliberately  used  to  eliminate  the  separate  school  sys- 
tem.” A quotation  from  a judicial  opinion  is  included,  where  in  tho 
Court  states,  “It  is  necessary  to  give  consideration  to  tho  race  of  tho 
students.” 

Tho  Literary  Loan  Fund  is  a source  of  low-interest  loans  to  locali- 
ties for  the  construction  of  school  buildings,  administered  by  the  State 
board  of  education.  In  some  instances,  loans  from  the  Literary  Loan 
Fund  cover  the  entire  cost  of  construction  of  school  buildings.10 

La  August  of  1971,  there  were  $17,018,360  worth  of  loans  to  localities 
which  had  been  approved  by  the  State  board  of  education,  the  funds 
for  which  were  held  in  abeyance  pending  availability. 

Unless  a proposed  item  of  new  school  construtcion  meets  standards 
established  by  the  State  board,  the  submitting  locality  is  denied  State 
funds  for  the  purpose. 

In  the  curernt  State  board  regulations  concerning  school  facility  site 
selection,  desegreagtion  is  not  referred  to  either  m recomemndations 
or  binding  regulations.  Much  is  said,  however,  about  anticipating  the 
growth  of  areas  of  new  settlement  and  cooperating  with  public  and 
private  agencies  to  coordinate  school  plant  construction  and  expansion. 

Henrico  School  Construction: 

In  1949  a committee  was  appointed  to  seek  a location  for  a consoli- 
dated Negro  school  in  the  Tuckahoe  district  of  Henrico  County. 

In  November  1951,  the  board  contracted  to  construct  the  Varina 
white  elementary  school  and  reviewed  the  white  housing  patterns  with 
an  eye  to  future  school  needs.  They  also  talked  of  Negro  school  con- 
struction, without  arriving  at  any  decision,  save  to  consider,  on  a request 
from  black  PTA  members,  the  installation  of  indoor  plumbing  in 
the  Union  Negro  School.  At  a subsequent  meeting  white  and  black 
building  needs  were  determined  by  specific  resolution. 

In  July  1952,  a white  census  was  authorized  by  the  school  board. 

The  PTA  of  the  Gravel  Hill  School,  a black  school,  petitioned  the 
Henrico  School  Board  in  March  of  1953  to  replace  the  outdoor  toilets 
and  other  defects. 

board  of 
a “metro- 
from  site 

area  requirements  imposed  on  counties.  School  plans  were  submitted 
to  the  State  board  before  final  architectural  drawings  were  made. 

The  Henrico  School  Board  passed  a resolution  m favor  of  a sub- 
division ordinance  requiring  the  dedication  of  a school  site  by  devel- 
opers, the  location  to  oe  chosen  by  the  developers  and  tho  capacity  to 
be  over  275  and  preferably  over  500. 

Revised  State  construction  regulations  were  issued,  effective  April  1, 
1955.  State  regulations  required  the  school  board  to  enlarge  the  Sand- 
ston  Elementary  School  site  by  5 acres  in  1955. 


*»  Id  Mar  of  1057,  tho  attorney  general  of  Virginia.  In  the  face  of  the  Broten  decision, 
ruled  in  on  offleial  opinion  that  Richmond  County  officiate  might  nee  literary  loan  fond 
nod  betUe  construction  fund  moneys  to  construct  a comoudnted  elementary  school 
designated  for  Negro en.  Rep.  Atty.  Gen.  329  (1037). 

72-186 — 72 12 
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In  1953,  the  Henrico  School  Board  requested  the  State 
education  to  rule  that  certain  thickly  populated  areas  be  ruled 
politan  district  equivalent  to  a city.”  and  therefore  exempt 
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In  1955  the  school  board  selected  names  for  the  two  “Negro  schools 
under  construction,”  the  Vender val'l  School  in  Tuokahoe  District,  and 
Henrico  Central  in  Varina  District. 

In  July  of  1955  the  school  board  appointed  a committee  to  formulate 
school  zones  within  the  district. 

In  August,  1955,  the  school  board  requested  the  superintendent  to 
prepare  a spot  (map  showing  the  home  of  each  Henrico  pupil,  the 
school  which  he  attended,  and  nis  race. 

In  February  of  1950  the  school  board  invited  the  planning  com- 
mission to  cooperate  with  it  in  choosing  sites  for  new  schools. 

Tn  February,  1950,  the  school  boara  instructed  its  superintendent 
to  discuss  with  the  State  superintendent  the  matter  of  constructing 
temporary  classroom  buildings  to  alleviate  overcrowding  at  five  exist- 
ing schools.  The  approval  or  the  State  board  was  solicited.  On  the 
same  day  the  Henrico  supervisor  of  transportation  was  requested  to 
make  a detailed  study  of  the  entire  transportation  system ; to  this  end, 
he  was  authorized  to  confer  with  the  division  of  transportation  in  the 
State  department  of  education. 

In  February,  1950,  the  Henrico  board  appointed  a committee  to 
confer  with  the  State  department  of  education  in  an  effort  to  get  speedy 
approval  of  plans  for  emergency  classroom  buildings.  The  same  day, 
five  contracts  wore  awarded  for  the  construction  of  annexes  to  existing 
schools. 

In  March  of  1957  the  'board  directed  the  superintendent  and  other 
officials  to  request  that  the  State  board  of  education  approve  the  con- 
struction of  emergency  units  at  Highland  Springs  and  Hermitage 
high  schools  in  order  to  relievo  overcrowding. 

On  June  10, 1957,  Superintendent  Moody  of  the  Henrico  school  divi- 
sion made  application  to  the  supervisor  of  school  buildings  in  the  State 
department  of  education  for  permission  to  add  four  classrooms  to 
Henrico  Central  Elementary  School.  Moody  projected  an  enrollment  of 
290  for  the  building  in  the  school  year  1957-58.  He  remarked  that, 
“When  constructed,  the  Henrico  central  facility  had  been  designed  to 
be  easily  expanded.”  He  requested  a waiver  from  space  requirements 
for  the  library.  A hand- written  notation  on  the  letter  to  the  State  De- 

Sartment  identifies  Henrico  central  as  the  “Varina  Negro  School.” 
loody  attached  to  his  letter  a “statement  of  need.”  He  told  the  State 
board  that  “the  Negro  school  population  increase  has  been  definite  and 
steady,  although  not  so  pronounced  as  the  white. 

“Tne  Henrico  Central  Elementary  School  has  eight  classrooms  and 
is  now  using  the  library  as  a classroom.  The  preschool  survey  indi- 
cates some  increase  in  the  first  grade  for  next  session.  To  reduce  com- 
bination grade  arrangements  and  free  the  library  from  classroom  use 
will  require  two  classrooms  for  the  session  1957-58.  To  further  prepare 
for  expected  enrollment  increase  over  the  next  few  years,  another  two 
classrooms  will  be  required. 

“It  is  therefore  proposed  that  four  classrooms  be  added  to  the 
Henrico  Central  Negro  Elementary  School  as  soon  as  possible.  We 
believe  such  addition  will  satisfy  the  needs  for  classroom  space  in 
this  school  for  the  foreseeable  future.” 

The  four-room  addition  to  Henrico  Central  School  was  built  in 
19r>8.  Henrico  Central  is  the  current  Varina  Annex  and  is  located 
about  1.2  miles  from  the  Varina  school. 
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On  May  8, 1957,  Moody  applied  to  the  supervisor  of  school  buildings 
for  leave  to  expand  the  Vandervall  School  in  Henrico  County,  a 
black  elementary  school,  by  adding  six  classrooms.  lie  foresaw  an 
enrollment  of  336  for  the  school  in  1957-58.  The  Vandervall  School 
had  then  only  recently  been  built  with  eight  rooms,  and  had  been 
designed  for  easy  expansion. 

Moody  wrote  to  the  school  building  service  of  the  State  board  of 
education  on  March  4,  1958,  to  request  leave  to  make  additions  and 
alterations  to  the  Virginia-Randolph  Combined  Elementary  High 
School.  The  purpose  of  these  renovations  was  to  “furnish  adequate 
facilities”  for  all  Negro  high  school  students  in  the  county,  ana  the 
elementary  students  now  living  in  the  Glen  Allen  area.”  An  entirely 
new  elementary  school  plan  was  proposed.  This  would  contain  14 
classrooms  and  another  20  classrooms  would  be  added  to  the  existing 
buildings  for  the  use  of  high  school  students. 

Moody’s  statement  of  needs  related  to  the  Virginia  Randolph 
project  reads  as  follows : 

The  population  increase  among  the  Negroes  of  Henrico 
County  has  been  less  spectacular  than  has  that  of  white  resi- 
dents. However,  the  Negro  school  population  has  increased 
and  recent  trends  indicate  this  increase  would  continue.  It  is, 
therefore,  thought  advisable  and  necessary  to  provide  for  ex- 
panding the  present  facilities  for  Negro  school  pupils  in 
Henrico  County. 

At  the  present  time  classrooms  are  being  added  to  the 
Henrico  Central  and  Vandervall  Elementary  Schools  which 
will  help  solve  some  of  the  problems  of  increased  enrollments 
in  those  areas.  It  is  believed  that  a need  for  more  adequate 
facilities  exists  at  Virginia-Kandolph  High  and  Elementary 
Schools. 

Present  trends  point  to  an  estimated  elementary  enrollment 
at  Virginia-Kanaolph  Elementary  of  340  by  1963  and  a high 
school  enrollment  of  approximately  665  by  the  same  time.  If 
the  above  estimates  are  borne  out  the  addition  of  12  to  14  new 
elementary  classrooms  and  a rather  extensive  renovation  of 
existing  high  school  facilities,  plus  some  added  classrooms, 
will  be.  required  to  meet  this  growth  and  provide  for  improve- 
ments in  the  curriculum  offering. 

On  November  19,  1959,  Superintendent  Moody  submitted  to  the 
supervisor  of  school  buildings  a plan  for  a 900-pupil  elementary 
school  in  the  Central  Gardens  subdivision  of  Henrico  County.  His 
statement  of  need  cited  overcrowding  in  the  one  existing  school  in  the 
Central  Garden  area  and  the  two  outside  the  zone,  to  which  pupils 
were  being  transported.  Moody  reported  that  die  Central  Gardens 
area  was  being  developed  rapidly.  “The  majority  of  homes  con* 
structed  are  in  the  low-price  field  and  are  being  sold  as  rapidly  as 
completed.”  He  noted  further : “Since  1955,  when  Katcliffe  Elementary 
School  was  constructed,  350  homes  have  been  constructed  in  the  Cen- 
tral Gardens  subdivision^  of  which  300  homes  are  completed.  In  Glen- 
wood  Farms,  which  is  adjacent  to  Central  Gardens,  56  homes  are  being 
built.  This  does  not  include  individual  homes  which  have  been  built 
in  this  area.  Katcliffe  School  is  operating  at  full  capacity,  and  chil- 
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dron  which  would  normally  go  to  this  school  are  being  diverted  to 
Glen  Echo  mid  Glen  Lea  Elementary  Schools.  In  Ilecnler  Village, 
near  Glen  Echo  School,  197  homes  are  under  construction,  which  will 
shortly  saturate  the  school,  unless  relief  is  provided  by  construction  of 
the  Central  Gardens  Elementary  School.” 

On  June  3, 1900,  Moody  stated  to  the  school  building  service  of  the 
State  department  of  education  that  although  Virginia  Randolph 
School  had  been  completely  renovated  in  1958  by  the  addition  of  a 
14-classroom  elementary  unit,  still  the  school  board  was  of  the  opinion 
that  the  high  school  facilities  there  “must  bo  modernized  and  made 
equal  to  other  secondary  school  facilities  recently  constructed  in  the 
county.”  At  this  all-blaclc  high  school,  lie  noted,  enrollment  currently 
stood  at  470.  lie  expected  this  figure  to  rise  to  566  in  the  next  5 years. 
Moody  hoped  to  complete  the  task  of  renovation  with  funds  from  a 
pending  bond  issue. 

An  exhibit  in  the  1962  annexation  proceedings  between  the  city  of 
Richmond  and  Henrico  County  shows  then  existing  schools  in  the  city 
and  Henrico.  The  legend  distinguishes  between  white  and  Negro  facili- 
ties. Fairfield  Court  School  in  1962  was  classified  as  a Negro  elemen- 
tary facility.  Other  exhibits  from  those  proceedings  designate  city  and 
county  schools  by  mce. 

A proposed  four-classroom  addition  to  the  Fair  Oaks  Elementary 
School  was  submitted  for  approval  by  the  State  board  of  education  by 
Moody,  superintendent  of  Henrico,  on  March  28,1963.  The  cover  letter 
bears  the  handwritten  notation  “negro.”  The  Fair  Oaks  School,  in 
the  eastern  end  of  Henrico  County,  was  built  in  1951  with  an  intended 
capacity  of  210  pupils. 

The  statement  of  need  contains  the  following  summary  of  a survey 
conducted  by  Henrico  school  authorities : 

Negro  housing  starts : a subdivision  between  Cool  Lane  and 
the  Central  Gardens  area  is  imdcr  construction,  consisting  of 
33  units,  which  would  add  approximately  40  pupils  of  the  ele- 
mentary school  level  to  the  Fairfield  district.  In  addition, 
Negro  residents  have  moved  into  the  Glenwood  Gardens  area 
which  is  near  this  new  subdivision  and  have  added  12  elemen- 
tary school  pupils  to  the  county.  At  the  present  time  these 
pupils  are  being  transported  to  the  Virginia  Randolph  Ele- 
mentary School  in  the  Brookland  district. 

It  is  contemplated  assigning  the  elemenetary  pupils  from 
the  Glenwood  Gardens  and  Cool  Lane  areas  to  the  Fair  Oaks 
Elementary  School.  This,  together  with  the  piesont  over- 
crowding, will  require  a total  of  four  additional  classrooms  to 
the  seven  existing  classrooms,  which  will  adequately  house  a 
maximum  of  330  pupils  for  the  next  5 years. 

The  State  board  of  education,  on  the  basis  of  this  submission,  ap- 
proved the  proposal.  The  additions  would  enable  the  school  board  to 
cease  transporting  new  black  residents  in  the  area  to  the  Virginia 
Randolph  Elementary  School  in  the  far  north  of  Henrico. 

The  State  board  of  education,  however,  cautioned  the  Henrico  school 
board  to  look  beyond  its  immediate  future  needs.  Rather  than  con- 
structing an  addition  to  accommodate  Negro  residents,  the  State  official 
raised  the  possibility  of  an  entire  new  school.  Moody  responded,  (<With  - 
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the  330  pupil  enrollment  possible  in  the  expanded  Fair  Oaks  School, 
it  is  felt  that  there  will  lie  little  additional  growth  of  the  Negro  popu- 
lation in  this  community  of  the  Fairfield  district  within  the  con- 
ceivable future,  and  from  this  projection  no  planning  for  a now 
elementary  school  to  house  Negro  pupils  would  be  necessary.” 

The  approval  by  the  State  superintendent  of  public  instruction  for 
now  construction  was  never  automatic. 

In  February  of  19G5  the  Henrico  School  Board  received  a revised 
population  study  and  predictions,  including  rezoning  proposals  for 
the  school  year  1965-6G.  The  study  included  separate  projections  for 
Negro  and  white  population  and  under  the  rubric  “Negro  population,” 
projected  occupancy  for  the  Fair  Oaks,  Henrico  Central,  Virginia 
Randolph  Elementary,  Vandorvall,  and  Virginia  Randolph  High 
Schools. 

Prior  to  the  1966-67  school  year  the  school  board  considered  a 
pupil  population  study  presented  by  the  director  of  research  and, 
on  the  basis  thereof,  directed  some  double  shifting  of  grades  1 and  2 
and  modifications  of  zone  lines. 

For  1966-67  the  school  board  altered  zones  for  Highland  Springs 
Elementary  School,  Fairfield  Junior  High  School,  Glen  Alien  Ele- 
mentary School,  Maude  Trcvvctt  Elementary  School,  Pinchbeck  Ele- 
mentary School,  and  Ridge  Elementary  School. 

Ill  February  of  1967  now  school  zone  lines  were  drawn  for  Tuckahoo 
Elementary  School,  Ridge,  Pinchbeck,  Mayboury,  Carver,  Short 
Pump,  Highland  Springs,  Adams,  Montrose,  Sandston,  and  Seven 
Pines  Elementary  Schools. 

On  March  20, 1968,  the  Henrico  Board  of  Supervisors  met  with  the 
school  board  to  discuss  construction  plans  for  the  Harry  Flood  Byrd 
High  School  and  the  annual  financial  plan  for  school  operation  for 
10G8-69. 

In  March  of  1968  school  zone  linos  wore  redrawn  for  Holladay, 
Chnmborlayne,  Lakeside,  Dumbarton,  Trewett,  Glen  Allen,  Adams, 
and  Seven  Pines  Elementary  Schools. 

For  1969-70  the  Henrico  School  Board  modified  zone  lines  for 
Davis,  Longan,  Longdalo,  Glen  Allen,  Laburnum,  Chamberlayno, 
Mnudo  Trewett,  Dumbarton,  Adams,  Highland  Springs,  Sandston, 
and  Seven  Pines  Elementary  Schools. 

Per  the  request  of  the  director  of  recreation  for  the  county  of  Hen- 
rico, the  school  board  transferred  the  Coal  Pit  Elementary  School  site 
to  the  county  of  Henrico  for  recreational  purposes.  Consideration  was 
in  the  amount  of  $1. 

For  the  1970-71  session,  now  school  zones  were  established  for  Fair 
Oaks  School,  Varinn  Elementary  School,  Fairfield  Junior  High 
School,  Lnburnnm  Elementary  School,  Seven  Pines,  and  Chnmber- 
htync  Elementary  Schools.  Hie  former  Henrico  Central  Elementary 
School  was  reopened  ns  the  Varinn  Elementary  School  Annex. 

On  February  25,  1971,  the  director  of  construction  reported  on 
progress  of  the  school  building  program. 

In  March  of  1971,  zone  changes  were  made  for  the  following  Hen- 
rico secondary  schools:  Dougins  Freeman,  John  Randolph  Tucker, 
Hermitage.  Henrico,  Highland  Springs,  and  Varinn  High  Schools; 
Byrd.  Tuckahoo,  Hermitage,  Fairfield,  and  Brookland  middle  schools. 
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Currently,  Henrico  County  does  not  have  any  applications  pending 
for  literary  loan  fund  moneys. 

From  the  year  1954  to  date,  Henrico  County  School  Board  bond 
issues  total  $49,530,000.  There  have  been  11  issued.  Fifty -two  percent 
of  these  funds  have  been  acquired  in  three  issues  made  in  1967  through 
1970.  No  construction  has  been  done  in  the  county  of  new  schools  since 
1959,  without  bond  financing. 

From  1954  through  1971,  31  now  schools  were  built  in  Henrico 
County  and  36  additions  wore  made  to  existing  schools.  Fifteen  schools 
were  built  in  the  years  1954  through  1960 ; 10  of  these  were  over- 
crowded when  they  opened.  In  these  years,  15  additions  were  made; 
12  of  the  schools  involved  exceeded  their  capacity  when  they  were 
opened.  To  meet  rapid  school  population  growth,  Henrico  County 
used  temporary  facilities  and  a double-shin  system  in  the  primary 
years.  The  county  kept  track  of  the  predicted  movements  of  popula- 
tion, foresaw  the  completion  of  new  subdivisions,  predicted  overcrowd- 
ing, and  located  new  school  sites  accordingly,  attempting  to  build  the 
facilities  as  near  as  possible  to  the  centers  of  population.  New  class- 
rooms were  built  at  the  rate  of  about  one  for  every  3.1  working  days. 

Racial  considerations  have  definitely  played  a part  in  the  school 
construction  program  of  Henrico  County. 

A comparison  of  construction  data  and  racial  enrollment  informa- 
tion shows  that  oyer  the  years,  by  a combination  of  site  selection, 
decisions  on  capacity,  and  choice  of  attendance  methods,  the  Henrico 
school  division  has  achieved  segregation  in  most  of  its  new  facilities. 
In  1966,  Tuckahoe  Elementary  School  opened  with  a new  addition; 
its  racial  composition  was  then  3.3  percent  black.  That  year  an  addi- 
tion was  made  to  J.  R.  Tucker  High  School,  and  it  opened  that  fall 
with  a student  body  of  more  than  1,900,  of  whom  20  were  black. 

In  1967,  the  Adams  Elementary  School  was  newly  opened ; it  served 
21  blacks  and  774  whites.  Carver  Elementary  School  was  new  that 
year  as  well ; it  housed  seven  blacks  and  589  whites.  Highland  Springs 
was  a third  now  elementary  school  in  1967;  its  student  body  was  0.4 
percent  black,  composed  of  tnree  blacks  and  706  whites. 

Elizabeth  Holladay  Elementary  School  opened  in  1968.  Two  blacks 
and  640  whites  were  in  attendance.  That  same  year  an  addition  to 
Glen  Lea  Elementary  was  put  into  use.  Glen  Lea  was  1.9percent  black, 
with  eight  black  students  among  411  whites.  Douglas  Freeman  High 
School  opened  a substantial  addition  in  1968 ; the  school  was  attended 
by  1,654  whites  and  six  blacks.  Laburnum  Elementary  School,  with  a 
20.4  percent  black  student  body  in  1970,  is  the  only  school  with  a 
noteworthy  black  enrollment,  the  year  new  construction  was  com- 
pleted, to  the  extent  the  data  discloses. 

Although  school -by-school  racial  composition  figures  are  not  avail- 
able prior  to  the  1966-67  school  year,  it  is  possible  to  determine  on 
the  basis  of  available  data  that  many  of  the  schools  built,  since  1954, 
did  not  contribute  to  the  desegregation  of  the  system.  Douglas  Free- 
man High  School,  built  in  1954,  and  with  additions  in  1961,  and 
subsequent  thereto,  was  in  1966, 0.7  percent  black.  Lakeside  Elemen- 
tary School,  which  had  a substantial  addition  completed  in  1954,  was 
all  white  and  under  capacity  in  1966-67.  Crestview  Elementary  built 
in  1955,  and  with  an  addition  in  1956,  by  1966,  had  no  black  students 
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and  was  likewise  under  capacity.  Glen  Lea  Elementary  opened  with  a 
substantial  addition  in  1955.  By  1966,  it  had  an  all-white  enrollment. 
Henrico  Central  Elementary  opened  in  1955,  and  was  added  to  in  1958. 
In  1966,  it  was  100  percent  black.  Laburnum  Elementary  School  built 
in  1955,  and  expanded  in  1960,  housed  a 4.7  percent  black  student  body 
in  1966.  Montross  Elementary  expanded  in  1955,  was  all  white  in  1966. 
Ratcliffe  Elementary,  dating  from  1955,  housed  only  white  students 
in  1966.  Sandston  Elementary  School  enlarged  in  1955^  was  all  white 
still  in  1966.  Short  Pump  Elementary  School  enlarged  in  1955,  taught 
eight  blacks  and  270  whites  in  1966.  Vandervall  Elementary  was 
opened  in  1955;  in  1966,  it  was  100  percent  black.  Tuckahoe  Elemen- 
tary School  built  in  1956, 10  years  later  had  a 3.3-percent  black  enroll- 
ment. Baker  Elementary  School,  built  in  1957 , was  3.1  percent  black  in 
1966.  Hermitage  High  School  and  Highland  Springs  High  School 
were  each  expanded  in  1956  and  1957;  in  1966  Hermitage  was  0.7 
percent  black  and  Highland  Spring  1.6  percent  black.  Skipwith  Ele- 
mentary School,  built  in  1957  was  0.7  percent  black  in  1967. 

The  opening  of  Trevvett  Elementary  School  in  1958  saw  Bethlehem 
Elementary  School,  Fairfield  Junior  High  School,  Maybeury  Ele- 
mentary School.and  Tuckahoe  Junior  High  School.  In  1967,  Trevvett 
was  all  white  Bethlehem  had  one  black  and  735  whites,  Fairfield 
Junior  High  was  4.6  percent  black  Maybeury  was  0.6  percent  black, 
and  Tuckahoe  Junior  High  0.7  percent  black.  1958  also  saw  additions 
to  Henrico  Central  and  Vandervall  Elementary  Schools;  these  facili- 
ties were  all  black  throughout  their  existence.  . 

In  1959,  Seven  Pines  Elementary  School  opened  and  was  enlarged 
in  1965;  no  blades  attended  it  in  1966.  In  1959,  Virginia-RandoTph 
Elementary  School  was  opened;  this  was  all  black  in  1966-67.  Brook- 
land  Junior  High  was  built  in  1959,  expanded  later,  and  by  1966,  it 
housed  10  blacks  and  1,586  whites.  Central  Gardens  Elementary 
School  opened  in  1961,  with  a capacity  of  810  students;  in  1966,  it 
was  62.6  percent  black  and  only  522  students  were  in  attendance. 
Chamberlayne  Elementary  School  opened  in  1961,  and  in  1966,  was 
0.7  percent  black.  Pinchbeck  Elementary  School  also  opened  in  1961 ; 
it  was  all  white  in  1966.  An  addition  was  made  to  the  Ridge  Elemen- 
tary School  in  1961 ; and  in  1966,  it  was  2.2  percent  black.  Virginia- 
Randolph  High  School,  all  black  throughout  its  period  oif  operation, 
was  expanded  in  1961. 

In  1962,  Jackson-Davis  Elementary  School  was  opened;  4 years 
later  its  enrollment  was  703  whites  and  one  black.  Varina  High  School, 
opened  in  1962,  was  11.1  percent  black,  substantially  desegregated  in 
terms  of  the  county  wide  ratio  in  1966,  but  it  was  operating  over  150 
pupils  under  capacity.  Henrico  High  School  also  opened  that  year 
nad  0.8  percent  black  enrollment  in  1966.  J.  R.  Tucker  High  School 
opened  that  year  as  well  and  had  less  than  1 percent  blacks  in  its 
student  body  4 years  later. 

In  1965,  R.  C.  Longden  Elementary  School  opened;  the  next  year 
it  had  two  blacks  and  691  whites  in  a building  with  a capacity  of  810. 

Chesterfield  School  Construction: 

In  1940,  the  Chesterfield  superintendent  recommended  to  the  board 
that  Centralia  and  Kingsland  Negro  schools  be  consolidated. 
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At  the  August  1940,  meeting  of  the  Chesterfield  school  board  the 
superintendent  reported  that  the  State  board  of  education  had  ap- 
proved Chesterfield’s  applications  for  literary  fund  loans  totaling 
$200,000  for  construction  at  two  white  high  school  sites.  The  State 
department  conditioned  its  approval  as  to  the  Manchester  project  on  a 
change  in  site. 

At  the  board  meeting  of  October  28,  1942,  black  residents  of  the 
Kings] and  area  requested  the  board  to  replace  the  Kingsland  School 
with  a modern  brick  building.  At  a subsequent  meeting  a committee 
rejmrted  that  no  veal  fire  hazard  existed  at  the  present  Kingsland 
School. 

In  1945,  the  board  directed  its  superintendent  to  secure  the  approval 
of  the  State  board  of  education  of  plans  for  a black  high  school  for  all 
blacks  in  Chesterfield  County,  “including  those  now  attending  D. 
Webster  Davis  High  School." 

In  March  1945,  a delegation  of  black  citizens  called  the  board’s 
attention  to  alleged  inadequate  facilities  at  the  Kingsland  colored 
school.  The  board  accepted  the  petition  and  assured  the  group  that 
plans  for  improved  facilities  were  in  progress. 

In  1945  or  1946,  the  superintendent  recommended  and  the  board 
approved  a county  school  building  program,  including  a Negro  high 
school  for  300  students,  three  Negro  elementary  schools,  and  additions 
to  two  white  elementary  and  two  white  high  schools. 

In  1946,  the  board  decided  upon  a site  for  the  black  high  school  and 
authorized  the  superintendent  to  purchase  it  at  a price  oif  $100  per 
acre  or  less.  At  a later  meeting,  upon  learning  that  the  owner  would 
accept  only  $150  per  acre,  the  board  deferred  the  constmetion  plans. 

In  September  1946,  a delegation  of  the  Kingsland  PTA  requested 
that  the  board  relieve  overcrowding  in  that  school.  The  board  directed 
that  their  petition  be  received  and  filed  and  stated  that  steps  would  be 
taken  to  relieve  the  situation. 

In  March  of  1947,  a delegation  of  blacks  from  throughout  the  county 
requested  the  board  not  to  build  the  proposed  black  elementary  schools 
before  the  high  school.  The  board  resolved  to  begin  construction  on 
the  new  elementary  schools  and  the  high  school  immediately  and  con- 
cnrrently.  Subsequently,  application  for  literary  loan  funds  were 
made  for  the  fonr  black  schools. 

The  board  of  supervisors,  on  July  8,  1947,  approved  a building  pro- 
gram for  county  schools  presented  to  it,  which  included  additions  to 
the  Manchester,  Midlothian,  and  Thomas  Dale  High  Schools,  the 
Beulah  Elementary  School,  and  the  Broadrock  School ; and  the  con- 
struction of  a new  Negro  elementary  school  to  replace  Union  Grove 
and  Union  Branch  Schools. 

In  1948,  tho  board  of  supervisors  authorized  application  for  addi- 
tional loans  for  school  construction,  the  funds  received  from  the 
Literary  Loan  Fund  having  proved  insufficient-  to  meet  the  lowest 
construction  bids. 

In  1948,  const-motion  of  the  Negro  high  school  was  underway. 

On  April  8,  1949,  the  board  of  supervisors  approved  the  school 
board’s  application  for  loans  to  const-nict  four  Negro  schools:  con- 
solidated elementary  schools  at-  Midlothian,  Winterpock,  and  Kings- 
land : and  a consolidated  high  school. 
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In  1950,  on  recommendation  of  the  superintendent,  the  board  re- 
solved to  close  the  Gravel  Hill  School  at  the  end  of  the  then  current 
session  and  transport  its  pupils  to  the  Hickory  Hill  School.  They  also 
directed  the  superintendent  to  complete  repairs  at  Hickory  Hill  before 
the  beginning  of  the  1950-51  session. 

In  March  1950,  the  State  superintendent  requested  the  Chesterfield 
School  Board  to  adopt  a plan  of  construction  through  the  year  1954. 
The  board,  in  response,  adopted  a program  of  additions  and  new  con- 
struction. The  only  new  construction  for  Negro  pupils  was  to  be  in  the 
Union  Branch  Elementary  School,  capacity  150.  The  board  planned 
to  build  three  new  white  elementary  schools  and  to  make  additions  to 
four  white  elementary  and  secondary  schools. 

On  the  superintendent’s  recommendation,  the  school  board,  because 
the  Hickory  Hill  frame  building  was  not  in  good  enough  condition 
to  warrant  extensive  renovation,  decided  to  make  only  minor  repairs 
to  that  facility. 

In  1950,  the  board  directed  that  arrangements  be  made  as  soon  as 
possible  to  relieve  overcrowding  at  the  Kmgsland  School. 

In  1950,  the  board  purchased  additional  land  for  the  site  of  the  new 
Union  Branch  School,  to  conform  with  minimum  acreage  require- 
ments of  the  State  Boaid  of  Education. 

In  January  1951,  Hickory  Hill  citizens  requested  that  the  school 
board  commence  construction  of  a planned  addition  to  the  brick  build- 
ing at  the  Hickory  Hill  School.  The  board  stated  that  other  construc- 
tion jobs  had  to  bo  taken  care  of  first. 

In  early  1951,  the  superintendent  advised  the  board  that  thoMatouea 
PTA  “desired  to  know  definitely  whether  or  not  toilets  would  be 
installed  in  the  first-grade  classroom.”  The  board  declined  to  act. 

On  May  3, 1951,  the  board  of  supervisors  approved  the  school  board’s 
application  for  Literary  Fund  loans  for  construction  of  a Jonestown 
School,  a Bensley  Village  School,  and  an  addition  to  Hickory  Hill 
School. 

In  November  1951,  the  Hickory  Hill  PTA  again  requested  relief 
from  overcrowding  on  the  bus  and  in  the  school  facilities.  The  board 
stated  that  another  bus  would  be  assigned  and  that  construction  would 
begin  as  soon  os  the  State  provided  the  money. 

In  January  1952,  black  patrons  of  the  Midlothian  School  requested 
permission  to  use  a room  in  the  building  for  a kindergarten  c’ass.  They 
stated  that  all  expenses  would  be  paid  by  the  community.  The  board 
denied  this  request. 

In  1952,  a telephone  was  installed  in  the  “Midlothian  colored  school.” 

The  State  Board  of  Education  allocated  $172,415.50  as  Chesterfield’s 
final  portion  of  the  Battle  Construction  Fund  due  July  1,  1953. 

The  Chesterfield  Board  of  Supervisors  on  January  28, 1953,  ratified 
the  county  school  board’s  resolution  determining  that  certain  school 
construction  programs  were  immediately  necessary.  The  facilities  1 isted 
were  as  follows:  Jonestown,  $95,000 ; Ivingsland  and  Carver,  $100,000 ; 
Benslov,  $350.000 : Broad  Rock.  $45.000 : Hickory  I-Iill,  $100,000 ; Enon, 
$225,000?  Grango  Hall,  $225,000:  additional  schools  in  Manchester 
district,  $700,000?  Forest  View.  $175,000:  Midlothian,  $250,000;  Bon 
Air,  $125,000;  Union  Grove,  $40,000:  Beulah,  $100,000:  Ettrick.  $20,- 
000 ; Matoaca,  $25,000;  purchase  of  land,  $75,000;  equipment,  $190,000 ; 
sewage  disposal,  playgrounds,  athletic  fields,  et  cetera,  $160,000. 
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At  the  same  meeting,  the  board  of  supervisors  adopted  a resolution 
previously  adopted  by  the  county  school  board  to  issue  $3  million  in 
county  bonds  to  finance  new  school  construction.  This  was  a necessary 
preliminary  to  a bond  referendum. 

In  late  1963,  Hickory  Hill  patrons  requested  further  repairs  to  that 
building  and  a higher  priority  for  new  construction  on  the  site.  The 
superintendent  advised  them  that  minor  repairs  had  been  made,  elec- 
trical problems  would  be  investigated,  and  that  “it  shouldn’t  be  very 
long”  before  the  construction  was  commenced. 

In  1954,  the  Hickory  Hill  PTA  again  called  to  the  board’s  attention 
alleged  unsafe  conditions  at  the  school  and  on  the  buses.  The  school 
board  promised  to  study  and  correct  the  conditions. 

Under  a decision  of  a Virginia  State  circuit  court,  it  was  impos- 
sible for  Chesterfield  County  to  validate  unsold  school  construction 
bonds  in  the  amount  of  $1,500,000  for  the  reason  that  the  referendum 
authorizing  such  bonds  was  conducted  prior  to  the  ruling  in  Brown. 
That  decision  “brought  school  construction  in  Chesterfield  County  to 
an  abrupt  end.” 

On  March  22,  1956,  the  board  of  supervisors  adopted  a resolution 
determining  the  necessity  for  $3,500,000  in  new  school  construction, 
preparatory  to  the  holding  of  a bond  referendum. 

In  early  1956,  the  school  board  requested  its  Commonwealth’s  attor- 
ney to  solicit  an  opinion  by  the  attorney  general  of  Virginia  as  to 
whether  school  bonus,  for  which  a $3,500,000  referendum  was  impend- 
ing, would  be  used  for  integrated  or  segregated  schools.  The  school 
board  desired  to  know  whether  it  would  be  legal  to  spend  the  money 
for  integrated  construction  without  the  consent  of  State  authority. 

The  Matoaca  PTA  pledged  support  of  the  bond  issue. 

At  the  board  of  supervisors’  meeting  of  April  3, 1956,  R.  J.  Britton, 
a supervisor,  stated  that  in  his  bolief  the  bond  referendum  would 
achieve  citizens’  support  if  “safeguards  were  effected  to  prevent  the 
integration  of  races  in  the  county  schools.” 

The  bond  issue  failed  at  the  referendum  of  May  29, 1956. 

On  September  6,  1957,  the  board  of  supervisors  passed  a resolution 
confirming  the  necessity  of  $4,500,000  in  new  school  construction  and 
of  the  issuance  of  bonds  in  the  amount. 

On  October  15;  1957,  the  voters  of  Chesterfield  County  ratified  the 
$4,500,000  bond  issue  presented  to  them. 

The  Chesterfield  School  Board  has  consistently  received  the  approval 
of  the  State  board  of  education  for  construction  projects  designated 
for  the  white  or  the  black  race.  By  letter  of  March  20, 1958,  Superin- 
tendent Fred  D.  Thompson  of  the  Chesterfield  County  school  division 
notified  Arthur  E.  Chapman,  supervisor  of  school  buildings  of  the 
State  Board  of  Education,  of  the  school  board’s  having  contracted 
with  four  architectural  firms  for  school  construction.  Four  elemen- 
tary school  projects  and  one  high  school  project  listed,  os  well  as 
additions  and  alterations  to  another  elementary  school,  were  not 
designated  by  race.  However,  Thompson  further  noted  that  arcliitects 
were  to  perform  work  on  alterations  to  the  Carver  High  School,  the 
Kingsland  Elementary  School,  and  plans  for  a new  elementary  school 
in  the  Ettriclc  area.  Each  of  these  projects  was  designated  “N.” 

On  January  7, 1959,  Thompson  sent  to  Chapman  further  informa- 
tion for  a proposed  four-room  Negro  elementary  school  to  be  placed 


in  the  Ettrick  area.  He  noted  that  for  years,  many  Chesterfield  County 
residents  attended  the  Matoaca  Laboratory  School,  operated  by  Vir- 
ginia State  College.  That  school  could  accommodate  no  more  than 
100 ; additional  facilities  for  blacks  in  the  area,  therefore,  were  re- 
quired. 

Further  information  concerning  this  Ettrick  area  school  was  trans- 
mitted to  the  State  board  on  December  18,  1959.  Thompson  noted 
that  the  site  previously  selected  “is  unacceptable  to  many  of  the  Negro 
citizens,”  ana  therefore  the  project  was  held  up.  The  proposed  school, 
said  Thompson,  would  absorb  enrollments  from  the  area  for  the  next 
5 years.  Thompson  added,  “It  is  conceivable  that  the  enrollment  in 
10  years  would  reach  360,  but  with  the  problems  of  the  day,  I find  it 
entirely  foolish  to  try  to  project  my  thinking  for  so  long  a period  as 
10  years.” 

On  October  28, 1959,  there  was  a fire  in  the  frame  building  on  the 
Hickory  Hill  School  premises,  causing  damage  in  the  amount  of 
$2,713.50.  ' 

In  1958,  a school  board  member  offered  a resolution  that  the  county 
refrain  from  awarding  contracts  for  new  construction  until  State 
funds  for  those  purposes  could  be  guaranteed.  He  feared  the  termi- 
nation of  State  funds  in  the  event  the  schools  were  integrated.  The 
school  board  carried  the  matter  over  for  discussion. 

In  early  1959,  a delegation  from  the  Ettrick  area  requested  that  a 
more  suitable  site  be  acquired  for  the  Negro  school  planned  for  the 
district. 

In  October  1959,  a delegation  of  the  Matoaca  Laboratory  PTA 
presented  a petition  to  the  board  expressing  its  concern  about  the 
future  outlook  for  elementary  children  in  the  Ettrick  area.  They  re- 
stated their  objections  to  the  board’s  construction  plans  and  “urged 
the  board  to  select  another  site  and  to  erect  thereon  a school  large 
enough  to  provide  adequate  facilities.” 

In  early  1960,  the  county  school  board  requested  the  State  superin- 
tendent of  public  instruction  to  waive  site  acreage  requirements  for 
the  proposed  Union  Grove  Elementary  School  addition.  The  State 
superintendent  granted  a waiver  until  the  necessary  additional  land 
became  available.  - 

On  December  7,  1960,  the  superintendent  reported  to  the  Chester- 
field board  on  a recent  study  made  by  his  staff  on  space  requirements 
for  September  1961,  in  the  white  elementary  schools  where  overcrowd- 
ing was  anticipated.  To  cure  this,  the  superintendent  proposed  trans- 
ferring sections  of  grades  between  buildings,  renting  additional  teach- 
ing spaces,  and  using  temporary  housing. 

It  was  the  superintendent’s  intention  in  1961,  to  open  the  Ettrick 
area  school  to  all  area  residents,  with  the  Matoaca  Laboratory  School’s 
admissions  covered  by  Virginia  State  College. 

In  late  1961,  the  superintendent  announced  to  the  board  plans  to 
open  the  school  on  Dupuy  Road  and  advised  them  that  children  now 
attending  Matoaca  Laboratory  School  and  Union  Grove  School  would 
be  transferred  to  the  new  school. 

The  school  board  was  advised  that  upon  the  opening  of  the  Ettrick 
area  elementary  school,  the  laboratory  school’s  enrollment  would  be 
reduced  to  100  pupils,  the  enrollment  of  Union  Grove  would  be  cut 
to  150  pupils,  and  the  Ettrick  school  would  accommodate  120  pupils. 
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In  May  of  1062,  the  Chesterfield  school  board  trnnsmittetl  to  the 
State  board  of  education  its  projections  as  to  county  school  enrollment 
over  the  succeeding  years.  Over  the  previous  7 years,  it  was  indicated, 
white  elementary  enrollment  rose  601  per  year ; white  high  school 
enrollment  rose  416  per  year:  Xegro  elementary  enrollment  rose  32 
pervear;  and  Xegro  nigh  school  enrollment  rose  11  per  year. 

The  11)62  data  evidences  an  anticipation  that  white  high  schools 
would  continuo  to  lie  operated  separately,  at  least  through  1066,  from 
the  county’s  Carver  Xegro  High  School.  The  report  also  gave  Septem* 
her  1061  enrollment  figures  for  all  grades  in  the  county  s elementary 
schools,  listing  white  and  Xegro  schools  separately.  High  school  figures 
were  also  listed. 

Based  on  the  trends  documented,  the  Chesterfield  County  school 
board  stated  that  two  additional  classrooms  at  Midlothian  and  Hickory 
Hill  Xogm  facilities  would  be  required  in  the  then  immediate  future. 

At  each,  furthermore,  a room  each  year  for  the  succeeding  5 years 
would  be  necessan*.  The  Xegro  high  school,  the  board  stated,  needed  an 
auditorium  and  would  require  two  new  classrooms  within  6 vents. 
Under  separate  headings  Chesterfield  listed  the  necessary  additions 
and  new  construction  for  its  inventory  of  white  high  schools.  Projected 
new  classrooms  needed  at  the  elementarv  level  were  given  through  the  * 
year  1066-67. 

Attached  to  the  figures  on  new  construction  needs  was  a status  report 
on  the  current  Chesterfield  $6  million  school  construction  program. 

Each  facility  listed,  26,  either  for  renovation  or  as  new  construction,  ! 
was  designated  by  race. 

In  earn  1964,  the  Chesterfield  school  superintendent  presented  each 
board  member  with  a copy  of  a recent  population  study  of  the  Rich-  .j 
mond,  Chesterfield,  and  Henrico  area. 

On  June  1, 1964.’ Fred  Thompson  of  Chesterfield  wrote  to  Arthur  E.  ■ 
Chapman  in  the  Shite  department  of  education,  concerning  exjiansion 
of  the  Carver  black  high  school.  Thompson  proposed  to  add  two  class- 
rooms and  an  auditorium.  Xeed  for  the  new  facility  was  predicated 
upon  enrollment  projection  through  tlic  year  1974.  Carver  was.  at  that 
time,  and  for  several  tears  thereafter,  an  all-black  school. 

On  March  25, 1965,  the  board  of  siqiervisors  passed  a resnhil  ion  de-  I 
termining  the  need  for  $10  million  for  capital  school  improvement  pur-  i 

poses,  preparatorily  to  a bond  referendum. 

On  Stay  81.  1965,  Thompson  again  wrote  Chapman  concerning  an 
elementary  school  proposal  far  the  village  of  Ettrick.  He  suggested 
placing  a new  15-room  elementary  school  on  the  site  then  occupied  by  \ 
wi  elcmentaiy  school  building  dating  from  the  early  1920’s.  The  old 
Ettrick  Elementary  School  had  historically  lieen  an  all-white  facility. 
Thompson  sought"  a waiver  of  site  area  "retirements  by  the  State 
board.  By  a later  letter  Thompson  advised  Chapman  that  he  thought  j 
the  new  school  should  be  placed  on  this  marginal  site  partly  because  i 

the  community  had  developed  a strong  attachment,  to  the  school  as  a j 

social  as  well  as  a cnltnral  center.  “Although  they  are  finally  resigned 
to  the  fact  that  the  litiilding  most  go.  wc  feel  that  there  wonhl  be 
strong  resentment  to  nnr  relocating  the  school.” 

On  September  S.  1965.  Roy  A.  Alcorn.  Chesterfield  school  division 
superintendent,  transmitted  *o  the  State  board  a revised  request  con- 
cerning additions  to  tire  Carver  High  .School,  lie  asked  for  waivers  of 
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•State  requirements  on  a few  minor  (mints.  Concerning  enrollment 
projections  at  this  all-blark  high  school-,  lie  nmde  the  following  state* 
incut: 

I feel  that  although  not  sulistnntintcd  by  twist  (lata,  as  a 
result  of  relatively  recently  enacted  Federal  legislation,  a 
leveling  off,  if  not  decline,  in  enrollment  at-  this  all  Negro 
high  school  trill  be  experienced.  A new  library  and  conver- 
sion of  the  existing  facility  into  two  classrooms  would  bo  in 
order  if  the  next  2 years  proves  our  judgment  incorrect.  Pres- 
ent library  space  and  acreage  would  not  lie  a serious  detriment 
in  the  meantime.  (PX-93.) 

On  September  26,  1967,  the  voters  of  Chesterfield  County  passed  a 
$14,600,000  bond  issue  for  school  (tiirposcs  which  had  liecn  supported 
by  the  school  board  and  board  of  supervisors. 

* Kach  year  between  1958  and  1008.  Chesterfield  County  built  a con- 
siderable number  of  school  classrooms. 

In  1067,  the  Chesterfield  school  board  requested  that  the  State  de- 
partment waive  minimum  acreage  requirements  for  the  .f.  B.  Fisher 
School  and  the  Mntoacn  Elementaty  School  for  the  construction  of 
kindergarten  units. 

As  of  August  20, 1971,  it  was  the  policy  of  the  Chesterfield  County 
school  board  to  receive  and  transmit  State  funds,  computed  on  the 
basis  of  average  daily  membership,  to  Virginia  State  College  for  the 
support  of  the  Matoaca  Laboratory  School.  In  addition.  Chesterfield 
provides  bus  transportation  for  Matoaca  Laboratory  pupils. 

None  of  the  construction  projects  currently  underwnv  in  Chester- 
field County  was  planned  with  a view  to  assisting  the  desegregation 
of  various  county  schools  by  a strategic  location  of  the  site. 

The  current  (Jnesterficld  superintendent  was  unaware  of  a memo- 
randum distributed  by  Harry  Elmore,  of  the  jStntc  department  of 
education,  to  division  superintendents  on  May  17, 1968,  which  advises 
division  superintendents  of  HKWs  requirement  that  they  make  site 
selection  decisions  with  an  eye  to  the  effect  of  the  location  of  new 
facilities  on  desegregation. 

In  September  of  1971,  two  new  sehnols  were  opened  in  Chesterfield 
County.  The  Salem  Junior  High  School  has  a zone  comprising  the 
Meadowdale  section,  the  Beulah  section,  ami  tlie  Bonsley  section.  The 
Robious  Junior  High  School  accepts  students  from  the  Bon  Air  and 
the  Crestwood  sections  of  Chesterfield  County.  These  schools  have 
Iwcn  in  planning  for  at  least  2 years,  and  were  financed  by  a recent 
Chesterfield  County  bond  issue.  . 

In  November  of  1970,  a $17*7  million  bond  issue  passed  in  Chester- 
field County.  Funds  from  such  bonds  will  be  nsed  to  construct  three 
elementaty  schools  and  a new  middle  school.  Major  renovations  to 
about  a dozen  other  schools  are  also  planned.  The  three  elementaty 
schools  will  serve  the  Chester  area,  Beulah -Hensley,  and  the  Green 
Hill  are  is.  The  middle  school  will  be  in  the  fcttrick-Matoaca  area,  in 
the  southern  portion  of  the  connty. 

In  the  past  20  years,  33  new  school  facilities  have  been  constructed 
in  Chesterfield,  and  since  1953,  each  building  constructed  has  been 
within  5 percent  of  capacity  on  its  opening. 
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Racial  considerations  have  definitely  played  a part  in  the  school 
construction  program  of  Chesterfield  County. 


ri3UOD  OP  MA88IVB  RESISTANCE 


As  of  December  20, 1050,  the  power  of  enrollment  of  pupils  in  public 
schools  in  the  State  became  vested  by  State  law  in  the  pupil  place* 
ment  board,  which  continued  ns  an  official  body  until  1068. 

One  of  the  more  striking  examples,  by  way  of  illustrating  that  the 
central  State  officials^  have  for  many  years  past  maintained  degrees 
of  statewide  jurisdiction  of  the  local  school  authorities,  is  illustrated 
by  an  exhibit  in  the  form  of  n letter  written  in  1053  by  the  then  at- 
torney general  of  Virginia  to  Hon.  Robert  F.  Baldwin,  Jr.,  a Norfolk 
resident.  The  attorney  generals  letter  referred  to  matters  of  then 
current  concern  to  the  Norfolk  City  Council,  as  well  as  to  the  school 
board.  The  pertinent  parts  are  herein  quoted : 


We  are  doing  everything  we  can  to  take  the  pressure  off 
the  city  council  and  the  school  board  and  trying  to  resolve 
as  quickly  as  possible  the  problems  that  they  present  to  tins 
office. 

Yon  will  recall  that  the  State  pupil  placement  board  was 
designed  to  remove  the  assigning  powers  from  local  boards 
and  because  we  knew  the  confusion  and  pressure  that  would 
be  on  these  boards  when  integration  was  attempted  in  any 
area.  I am  still  hopeful  that  maybe  we  can  channel  this  phase 
of  the  school  problem — the  assignment  powers— back  to  the 
State  bo  ml  and  away  from  the  localities.  As  long  as  possible 
it  is  important  that  we  maintain  a statewide  policy,  and  this 
can  certainly  be  best  accomplished  through  a central  assign* 
ing  agency. 

The  next  time  you  are  in  Richmond,  please  call  by  the  office. 


The  period  of  resistance  to  the  law  of  the  land  as  enunciated  by 
the  Supreme  Court  of  the  United  States  in  1954,  had  begun  to  achieve 
effective  momentum. 

On  May  28t  1954,  the  State  superintendent  issued  memorandum 
No.  3025  to  division  superintendents  and  chairman  of  local  school 
boards.  This  related  that  the  State  board  of  education  had  sought 
an  opinion  of  the  attorney  general  of  Virginia  concerning  the  effect 
of  the  U.S.  Supreme  Court’s  recent  ruling  declaring  segregated  cduca* 
tional  facilities  to  be  unconstitutional.  A copy  of  the  opinion  was 
enclosed.  In  addition,  the  State  superintendent  advised  his  subor* 
dinates,  the  State  board  issued  the  following  policy  statement: 

The.  local  boards  of  education  are  hereby  advised  to  proceed 
as  at  present  and  for  the  school  session  1954—55  to  operate  the 

Eddie  schools  of  this  State  on  the  same  bams  as  they  are  now 
ing  operated  mid  as  heretofore  obtained. 

At  the  time.  State  law  required  segregation. 

. In  the  summer  of  1054,  the  then  superintendent  of  public  instmc* 
tion  publicly  stated  his  concern  over  tnc  ftrown.  derision.  Some  of  bis 
statements  were  transmitted  by  memorandum  to  local  school  division 
superintendents.  On  July  6, 1954.  memorandum  No.  3038  was  issued. 
He  quoted  some  recent  remarks  of  his : 
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I have  previously  stated  my  awareness  of  the  grave  concern 
of  many  prompted  by  the  decision  of  the  Supreme  Court . . . 

The  responsibility  of  my  office  is  to  administer  our  pro- 
gram of  public  education  in  keeping  with  the  policies  of  the 
State  board  of  education  and  in  compliance  with  Vircinia’s 
constitutional  and  statutory  provisions.  In  doing  so  I shall 
keep  in  close  touch  with  our  local  division  superintendents  of 
schools  who  have  a grave  responsibility  on  tho  local  level. 
Their  advice  and  counsel  is  of  inestimable  value  and  will  be 
sought  continuously.  Their  concern  must  continually  be  my 
concern. 

It  is  my  conviction,  however,  that  it  is  not  appropriate  for 
me,  at  this  time,  to  make  public  statements  regarding  specific 
procedures  to  be  followed. 

On  June  23,  1055,  the  State  board,  discussed  procedures  to  be  fol- 
lowed in  the  light  of  the  decree  issued  in  Brown  v.  Board  of 
Education . 

Unanimously,  and  with  the  concurrence  of  the  Governor,  the  board 
resolved  that  steps  to  desegregnte  the  schools  could  not  be  taken  until 
tho  general  assembly  enacted  appropriate  legislation.  Consequently  it 
was  adopted  as  “the  policy  of  this  Commonwealth  that  the  State  board 
of  education  will  continue  to  administer  its  functions,  in  cooperation 
with  tlie  local  school  authorities,  to  the  end  that  the  public  schools 
of  Virginia  open  and  operate  through  the  coming  session  as 
heretofore.” 

The  .Tune  1955  resolution  of  the  State  board  calls  for  a deferral  of 
effort  to  desegregate  the  State’s  schools  until  the  general  assembly 
were  able  to  enact  legislation  to  facilitate  the  move.  No  such  legisla- 
tion was  ever  passed.  Thereforej  the  State  board  of  education,. accord- 
ing to  witness  Blount,  did  not  initiate  procedures  to  require  integra- 
tion. The  board  operated  pursuant,  to  the  laws  of  the  State  of  Virginia, 
according  to  him,  until  1965.  Since  that  time,  it  has  been  under  a com- 
pliance agreement  with  the  Department  of  Health,  Education,  and 

In  December  of  1955,  the  State  board,  in  explicit  response  to  the 
Brown  decision,  endorsed  proposals  by  the  Commission  of  Public  Edu- 
cation. providing  for  “a  high  degree  of  local  autonomy  in  the  opera- 
tion oi  their  schools.”  The  board  declared  at  the  same  time  its  opposi- 
tion to  “enforced  integration  of  cither  white  or  Negro  pupils  in  mixed 
schools  against  the  will  of  their  parents,”  and  notea  that  a tnition 
grant  system  might  be  “of  great  value.” 

On  October  7,  1957,  the  then  attorney  general  of  Virginia  trans- 
mitted to  the  Governor  a memorandum  concerning  the  operation  of 
certain  acts  of  the  extra  session  rif  1956.  “This  memorandum  will,  I 
believe,  serve  as  a basis  for  laying  plans  for  a course  of  action  in  the 
event  any  school  becomes  integrated,”  he  wrote.  The  memorandum,  set 
out  in  full  in  a footnote,  provided  a brief  resume  of  the  early  massive 
resistance  laws.  He  gave  his  opinion  as  to  the  wisest  manner  in  which 
to  apply  this  legislation.8® 
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On  August  o,  1058,  the  attorney  general  of  Virginia  responded  to  a 
request  for  an  official  opinion  by  the  Governor  or  Virginia.  The  Gov- 
ernor had  asked  for  an  opinion  as  to  the  time  at  which  the  Common- 
wealth of  Virginia  assumes  control  over  any  public  school  in  the  State 
if  white  and  Negro  children  are  enrolled  in  such  school.  The  attorney 
general  reviewed  the  1050  enactments  of  the  general  assembly  provid- 
ing for  such  assumption  of  control  and  construed  section  22-188.5  of 
the  Code  of  Virginia : 

The  making  of  such  an  assignment  and  the  enrollment  of 
such  child  or  children  shall  automatically  divest  the  school 
authorities  making  the  assignment  of  all  further  authority* 
power  and  control  over  such  public  school  . . .:  and  such 
school  is  closed  and  is  removed  from  the  public  school  .system, 
and  such  authority  . . . shall  lie,  and  is  hereby  vested  in  the 
Common  wealth  of  Virginia,  to  lie  exercised  by  the  Governor 
of  Virginia,  in  whom  rc|)oses  the  chief  executive  of  the  State. 

The  attorney  general  construed  the  term  “enrollment.**  This  occurred, 
in  his  opinion,  as  soon  ns  a pupils  assignment  lieromes  final. 

If  thereby  the  school  becomes  an  integrated  school  it  is 
automation flv  closed  by  operation  of  law  and  is  removed  from 
the  public  school  system.  It  then  becomes  the  duty  of  the  Gov- 
ernor to  nssumc  control  over  the  school,  make  every  reason- 
able effort-  to  reopen  or  reorganize  the  school,  mid  return  it 
to  the  public  school  system  as  soon  as  possible,  provided  its 
return  can  be  accomplished  without  disturbing  (lie  pence  mid 
tranquility  of  the  community  and  without  enforced  integra- 
tion of  the  races  therein. 

In  September  of  15)58,17  black  students  were  assigned  by  the  Nor- 
folk School  Board  to  six  formerly  all-white  schools.  The  division 
board  ordered  those  schools  to  open.  On  September  28.  15)58,  the 
Governor  of  Virginia  transmittedf  a letter  directing  that  those  six 
schools  were  closed  and  removed  from  the  public  school  system.  State 
police  converged  on  the  facilities  and  ordered  eyetyone  to  leave. 

Two  days  after  the  effective  date  of  the  act  which  vested  in  the  pupil 
placement  lioard  the  power  to  enroll  pupils  in  Virginia  public  schools, 
the  superintendent  of  public  instruction  sent  to  division  superinten- 
dents n memorandum  which  quoted  and  interpreted  a directive  by  the 
pupil  placement  board,  which  gave,  as  the  superintendent  read  it,  to 
each  school  lioard  the  discretionary  power  to  permit  a child  to  attend 
school  landing  final  action  by  the  pupil  placement  board. 

A further  memorandnm  went  out  shortly  thereafter,  styled  super- 
intendent’s memorandum  No.  33(50.  from  the  superintendent  of  pnlblic 
instruction,  and  transmitted  nt  the  request  of  the  pupil  placement 
lmnrd.  settimr  forth  the  procedures  which  the  board  would  follow. 

A then  special  assistant  in  the  State  department  of  education  in 
charge  of  Federal  programs,  while  so  employed  served  on  the  place- 
menthoard. 

On  Hay  24*  1005,  the  executive  secretary  of  the  pupil  placement 
board  wrote  to  the  superintendent  of  Henrico  County  schools  to 
certifv  that  the  pupil  placement  hoard  had  the  policy  of  cooperating 
with  local  school  boards  presenting  desegregation  plans  to  HEW  Ire 
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placing  pupils  in  accordance  with  tlio  proposals  and  recommendations 
of  the  school  board. 

By  memorandum  of  February  14, 10G1,  the  then  assistant  superin- 
tendent of  public  instruction  notified  division  suiicrintcndents  that  the 
State  board  of  education,  at  its  meeting  of  February  3,  1061,  had 
promulgated  rules  and  regulations  to  be  employed  by  local  school 
boards  in  making  placements  of  pupils  under  sections  22-^232.18 
through  22-232.31  ot  the  Virginia  Code,  enacted  in  1060,  which  en- 
abled local  school  boards  to  resume  the  authority^  theretofore  exer- 
cised by  the  pupil  placemes'.t  board  upon  the  condition  that  they  com- 
ply with  regulations  of  the  State  board  of  education.  Criteria^  which 
the  State  board  was  required  bv  statute  to  promulgate,  governing  the 
assignment  of  pupils  were  ns  follows : 

“1.  The  following  criteria  shall  be  used  in  the  placement  of 
pupils:  # , 

a.  The  scholastic  aptitude,  academic  achievement,  and 
mental  nbilitv  of  the  pupil; 

b.  Availability  of  facilities  and  instructional  personnel: 

c.  The  potential  effect  of  the  specific  placement  of  pupil 
upon  his  own  educational  progress  and  the  educational 
progress  of  others  in  the  same  grade; 

d.  Restriction  of  disruption  of  the  individual  educational 
process,  limitation  of  disorganization  of  the  public  schools 
and  achievement  of  maximum  continuity  in  pupil  placement 
by  avoidance  of  any  general  or  unnecessary  reallocation  or 
reassignment  of  pupils  heretofore  entered  in  the  public  school 


system  ^ 

c.  The  validity  of  the  reasons  given  by  a pupil's  parent, 
guardian  or  other  persons  standing  in  loco  parentis  for  the 
particular  placement  requested. 

2.  The  school  board  may  adopt  other  regulations  not  incon- 
sistent with  the  foregoing.” 


Superintendents  of  divisions  electing  to  be  bound  by  the  State  board 
regulations  were  required  to  transmit  to  the  State  superintendent  a 
copv  of  the  school  board  resolution  recommending  adoption  of  a local 
ordinance  to  that  effect  and  a certified  copy  of  the  ordinance  itself. 
Notice  of  that  election  was  also  to  be  sent  to  the  pupil  placement 
board.  When  such  procedures  were  followed,  the  State  superintendent 
transmitted  to  the  division  superintendent  sufficient  copies  of  the 
pupil  placement  application  forms. 


'I'UmoX  OttAXTS 

J.  G.  Blount,  »Tr.,  has  been  with  the  State  board  of  education  since 
1931.  He  has  been  an  assistant  superintendent  since  1961,  in  charge  of 
administration  and  finance.  For  the  years  1952  through  1961  he  was 
director  of  finance.  It  was  his  task  to  prepare  budgets,  approve 
accounts  payable  and  tuition  grants. 

In  1952  the  State  board  promulgated  regulations  allowing  the 
admission  of  children  from  other  counties,  cities  and  towns  and 
establishing  the  mnximum  tuition  rate. 
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In  tliu  past,  the  State  of  Virginia  lias  provided  scholarships  to 
enable  black  students  to  attend  intfitutions  of  higher  learning  in  other 
States,  when  State  institutions  were  closed  to  them  by  law. 

The  Virginia  State  tuition  grant  program  was  originally  a product 
of  the  1056  special  session  of  the  general  assembly.  The  State  board  of 
education  adopted  regulations  governing  eligibility  for  tuition  grants, 
in  conformity  with  the  legislation. 

On  September  5, 1058,  the  State  Board  of  Education  distributed  to 
division  superintendents  regulations,  adopted  by  it  at  a special  meeting 
7 days  prior  thereto,  governing  the  payment  of  tuition  grants.  These 
regulations,  in  part,  read  as  follows: 

Availability  of  tuition  grants. 

Tuition  grants  will  be  available  for  pupils  under  the  following 
conditions: 

1.  When  all  schools  in  a county,  city  or  town  are  closed  and 
not  reopened  by  operation  of  law  or  by  order  of  the  Governor. 

2.  When  one  or  more  schools  or  parts  thereof  in  a county, 
city  or  town  are  closed  and  not  reopened  by  operation  of  law 
or  by  order  of  the  Governor. 

3.  When  a child  or  children  assigned  to  or  are  in  attend* 
ance  at  public  schools  wherein  both  white  and  colored  chil- 
dren are  enrolled,  and  the  parents  of  such  child  or  children 
object  to  the  assignment  of  such  child  or  children  and/or 
attendance  at  any  school  wherein  both  white  and  colored 
children  are  enrolled. 

4.  Upon  the  direction  of  the  Governor  in  the  discharge  of 
the  responsibilities  imposed  upon  him  by  law. 

Tuition  grant  payments  were  made  payable  by  local  school  boards. 
“On  thc  basis  of  an  approved  application,  the  school  board  shall  au- 
thorize the  issuance  of  school  board  warrants  or  checks  drawn  on  the 
county  or  city  treasurer  for  the  amount  of  the  approved  application 
for  tuition-grant  aid  at  such  times  as  are  stated  above.”  In  addition, 
the  regulations  set  forth  minimum  requirements  for  the  schools  which 
one  using  a tuition  grant  might  attend.  The  application  form,  by  regu- 
lation, also  must  show  that.  MIf  tuition  grant  aid  is  requested  for  a 
child  who  has  been  withdrawn  by  the  parent  or  guardian  from  a pub- 
lic school  in  which  both  white  and  colored  children  are  being  taught, 
then  such  parent  or  gnardian  shall  also  certify  that  he  objects  to  send- 
ing such  pupil  to  a school  in  which  both  white  and  colored  children  are 
being  taught.”  Local  authorities  in  addition  were  advised  that  the 
State  board  of  education  would  reimburse  local  school  boards  for  the 
Stnte’s  sliarc  of  tuition-grant  payments,  as  fixed  in  the  State  law. 

Tuition  grants  were  available  to  enable  students  resident  in  one 
school  division  to  attend  public  schools  in  another  school  division.  On 
occasion  the  number  transferring  from  one  school  division  to  another 
one  became  considerable.  On  August  19, 1959,  the  State  superintendent 
issued  memorandum  No.  3*13  to  division  superintendents  addressed  to 
problems  occasioned  by  these  transfers : 

Whereas  the  nature  and  degree  of  transfer  in  attendance  of 
pnpils  from  the  public  schools  of  one  locality  to  those  of 
another  can  occasion  undue  hardship  to  the  operation  of  pub- 
lic schools  so  affected,  and 
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Whereas  tlic  exchange  of  students  between  public  school 
systems  on  the  long  recognized  tuition  basis  is  still  effective 
and  desirable. 

Be  it  Resolved  that  the  school  boards  and  division  super- 
intendents of  schools  of  the  sending  and  receiving  localities 
confer  on  this  matter  and  such  understanding  as  will  give 
priority  to  the  transfer  of  students  on  the  well  established 
tuition  plan  which  has  been  in  effect  for  many  years  and 
thereby  maintain  the  integrity  of  this  practice,  with  due 
regard  to  the  intent  of  the  statutes  governing  the  pupil  schol- 
nrship  program. 

The  foregoing  passages  are  from  a resolution  of  the  State  board  of 
education. 

In  February  1059.  tuition  grant  applications  from  ‘>02  Norfolk 
resident  pupils  were  approved,  permitting  them  to  attend  school  in 
South  Norfolk.  In  March  1950,  statewide,  5,000  applications  had  been 
received.  Grants  were  sometimes  made  despite  nonapproval  of  the 
schools  to  be  attended,  on  account  of  “emergency  conditions.”  Sum- 
mer school  grants  os  well  were  made  for  Norfolk  residents.  By  June 
1959.  6;453  applications  had  been  approved  on  the  school  closing 
eligibility  principle. 

A committee  of  the  State  board  of  education  had  been  appointed 
to  formulate  regulations  to  implement  the  tuition  grant  statute.  They 
met  with  the  office  of  the  attorney  general  of  Virginia  and  members  of 
the  staff  of  the  State  department  of  education  and  presented  their  re- 
port to  the  State  board  on  February  4, 1959. 

After  their  enactment,  the  State  board  of  education  distributed  to 
local  school  divisions  copies  of  the  State's  legislation  setting  up  the 
pupil  scholarship  system.  This  statute  was  based  upon  the  legislative 
finding  that,  “It  is  desirable  and  in  the  public  interest  that  scholar- 
ships should  be  provided  from  the  public  funds  of  the  State  for  the 
education  of  the  children  in  non9ectarinn  private  schools  in  or  out- 
side, and  in  public  schools  located  outside,  of  the  locality  where  the 
children  reside,  and  that  counties,  cities  and  towns,  if  the  town  be  a 
separate  school  district  approved  for  operation,  should  be  authorized  to 
levy  taxes  and  appropriate  public  funds  to  provide  for  such  scholar- 
ships.” Section  5 of  the  act  reads  as  follows : 

The  State  board  of  education  is  hereby  authorized  and  di- 
rected to  promulgate  rules  and  regulations  for  the  payment  of 
such  scholarships  and  the  administration  of  this  act  generally. 
Such  rules  and  regulations  may  prescribe  the  minimum  aca- 
demic standards  that  shall  be  met  by  any  non-9ectnrian  pri- 
vate school  attended  by  a child  to  entitle  such  child  to  a schol- 
arship, but  shall  not  deal  in  any  way  with  the  requirements 
of  such  school  concerning  the  eligibility  of  pupils  who  may  be 
admitted  thereto.  The  State  Board  of  Education  may  also 
provide  for  the  payment  of  such  scholarships  in  installments, 
and  for  their  pro-ration  in  the  case  of  children  attending 
school  less  than  a full  school  year. 

localities  essentially  had  no  choice  in  the  matter  of  adopting  a 
scholarship  program.  Section  6 of  the  act  read  as  follows : 

If  the  governing  body  of  a county,  city  or  town  authorized 
by  Section  3 of  this  act  to  provide  local  scholarships  foils  to 
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provide  such  scholarships  for  those  entitled  thereto,  the  State 
hoard  of  Education  slmll  authorize  and  direct  the  Superin- 
tendent of  Public  Instruction,  under  rules  and  regulations  of 
the  State  Board  of  Education,  to  provide  for  the  payment  of 
such  scholarships  on  behalf  of  such  county,  city  or  town  to  the 
extent  hereinafter  mentioned.  In  such  event,  the  Superintend- 
ent of  Public  Instruction  shall,  at  the  end  of  each  month,  file 
with  the  state  comptroller  and  with  the  governing  body  and 
school  board  of  such  county,  city  or  town  a statement  show- 
ing disbursements  so  made  on  behalf  of  such  county,  city  or 
town,  and  the  comptroller  shall,  from  time  to  time,  as  such 
funds  become  available,  deduct  from  other  state  funds  appro- 
priated for  distribution  to  such  county,  city  or  town  the 
amount  required  to  reimburse  the  state  for  expenditures  in- 
curred under  the  provisions  of  this  section,  provided  that  in 
no  event  shall  any  funds  to  which  such  county,  city  or  town 
may  be  entitled  under  the  provisions  of  Title  03  of  the  Code 
or  for  the  operation  of  public  schools  be  withheld  under  the 
provisions  of  this  section. 

The  Stato  board  of  education  adopted  regulations  governing  pupil 
seholarsliips  on  August  1-3, 1960.  These,  like  the  tuition-grant  regula- 
tions, set  iorfch  minimum  criteria  for  schools  attended  by  applicants. 

In  October  of  1960,  the  State  board  approved  tuition  grant  applica- 
tions from  residents  of  areas  which  declined  to  appropriate  funds  for 
the  purpose.  Prince  Edward  County  residents  su omitted  204  applica- 
tions; all  were  approved.  . 

In  1961,  the  State  board  of  education  transmitted  to  local  school  di- 
visions forms  upon  which  they  might  request  reimbursement  from  the 
pupil  scholarship  fund  for  the  State’s  share  of  tiiition  grant  payments. 
Reimbursement  was  available  on  the  basis  of  $125  for  pupils  m elemen- 
tary  schools  and  $150  for  pupils  in  high  schools. 

In  June  1962,  new  regulations  on  pupil  scholarships  were  adopted 
by  the  State  board,  pursuant  to  1960  legislation.  Minimum  require- 
ments for  schools  nttended  by  scholarship  recipients  were  set  forth. 
Local  school  boards  were  required  to  pay  out  the  tuition  money,  if  ap- 
propriated, and  in  any  event  to  process  applications.  For  1962-63, 
$2,252,995.07  in  grants  were  disbursed,  excluding  payments  to  Prince 
Edward  County.  The  State  board  recovered,  of  this,  $65,595.85  from 
the  State  comptroller;  this  money  was  taken  out  of  State  aid  funds 
otherwise  payable  to  areas  which  refused  to  pay  tuition  grants. 

At  a special  meeting  on  July  1,  1964,  the  application  deadline  for 
tuition  grants  was  waived  for  Prince  Edward  County  residents  for 
tho  past  school  year.  On  advice  of  the  attorney  general  of  Virginia, 
solicited  by  the  State  board  of  education,  that  a Federal  court  order 
against  the  processing  of  grant  applications  was  no  longer  in  effect,  the 
Ijonrd  unanimously  allowed  retroactive  applications.  _ < 

On  September  23,  1964,  the  attorney  general  of  Virginia  advised 
the.  division  superintendent  of  the  county  school  board  of  Amherst 
County  concerning  an  Amherst  resident’s  entitlement  to  a State  tui- 
tion grant-  The  question  posed  concerned  an  Amherst  resident  to  whom 
the  school  lioard  of  Amherst  County  had  provided  transportation 
within  100  yards  of  his  home  and  for  whom  space  is  available  in  a 


O 

ERiC 


194 


193 


“gradc-A”  Amherst  County  school.  The  individual,  however,  desired 
to  attend  a Nelson  County ‘school.  The  attorney  general  stated,  It  is 
my  opinion  that  there  is  no  question  but  [the  Amherst  pupil]  is  entitled 
to  a scholarship  grant.”  A blind  copy  of  this  opinion  letter  was  sent  to 
J.  G.  Blount,  Jr.,  of  the  Stntc  board  of  education. 

In  1964,  tho  attorney  general  of  Virginia  advised  the  Common- 
wealth^ attorney  for  Sussex  County  concerning  the  tax  consequences 
of  tuition  grants.  Ho  wrote : 

Moreover,  I am  of  the  opinion  that  receipt  of  a tuition 
grant  under  tho  provisions  of  Sec.  22-115.69,  et  seq.,  of  tho 
Virginia  Code  would  not  prevent  the  recipient  thereof  from 
being  eligible  to  receive  a tax  deduction  or  credit  under  the 
provisions  of  Art.  3.1  of  Title  58  and  implementing  local 
ordinance.  In  this  connection,  tuition  grants  authorized  by. 
tho  above-mentioned  provisions  of  the  Virginia  Code  are  in 
no  sense  paid  “directly  or  indirectly  as  a result  of  such  con- 
tributions” to  a private  school  within  tho  scope  of  Sec. 
28-19.4  of  the  Virginia  Code. 

In  October  1965,  the  superintendent  of  public  instruction  trans- 
mitted to  division  superintendents  a memorandum  advising  them  of 
this  Court’s  ruling  in  Griffin  v.  State  Board  of  Education,  under 
which  payments  in  the  form  of  tuition  grants  could  not  bo  mado  to 
pupils  attending  segregated  schools  predominantly  maintained 
through  such  grants.  ...  . 

The  attorney  general  of  Virginia  wrote  to  a Norfolk  resident  on 
May  9,  1966,  concerning  the  administration  of  tuition  grants  for  tho 
Norfolk  school  division : 

As  I am  sure  you  are  now  aware,  tuition^  grants  for  the 
school  year  1965-66  will  not  be  paid  by  officials  of  the  City 
of  Norfolk,  and  such  payments  will  bo  made  on  their  behalf 
by  tho  State  Board  of  Education  pursuant  to  the  provisions 
of  the  Virginia  tuition  grant  law  governing  such  situations. 
Information  is  currently  being  obtained  with  respect  to  the 
various  private  schools  in  the  Norfolk  area  whoso  students 
are  eligiolo  to  rcccivo  tuition  grants,  and  it  is  hoped  that 

Sent  of  such  grants  can  be  authorized  this  week  with 
rsements  actually  made  on  or  before  May  20, 1966. 

On  August  12,  19CC,  by  superintendent’s  memorandum  No.  4877, 
J.  G.  Blount,  Jr.,  director  of  the  division  of  finance,  issued  instruc- 
tions governing  the  use  of  pupil  scholarship  forms  during  the  upcom- 
ing school  year.  He  instructed  division  superintendents  that  if  tho 
local  governing  board  makes  no  appropriation  for  scholarships,  the 
school  board  should  nonetheless  check  applications  and  send  the  orig- 
inals to  the  State  board  of  education.  Blount  further  advised  local 
authorities  that  they  could  make  no  payments  to  a pupil  attending  a 
racially  segregated  private  school,  if  such  school  was  predominantly 
maintained  through  pupil  scholarships. 

In  a memorandum  of  September  16,  1966,  Blount  requested  the 
Virginia  superintendents  to  submit  to  nim  a list  of  private  schools 
attended  by  pupils  from  their  divisions,  who  had  submitted  applica- 
tions for  tuition  grants.  Blount  stated  that  he  would  notify  local 
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officials  “as  soon  as  possible  after  wo  receive  information  which  will 
enable  us  to  clear  the  private  schools  insofar  as  predominant  support 
is  concerned.” 

By  memorandum  of  September  27, 1966,  Superintendent  Wilkerson. 
advised  division  superintendents  of  a new  regulation  concerning  pupil 
scholarships.  If  local  funds  were  not  appropriated  for  the  payment  of 
a locality  to  share  pupil  scholarships,  division  superintendents  were 
instructed  to  receive,  process,  and  forward  applications  to  the  State 
board  of  education. 

In  July  of  1967.  further  revised  procedures  for  processing  appli- 
cations for  pupil  scholarships  were  instituted. 

By  memorandum  of  July  3,  1970,  division  superintendents  were 
advised  by  J.  G.  Blount,  Jr.,  that  the  general  assembly  had  not  appro- 
priated further  funds  for  pupil  scholarships,  “ana,  therefore,  this 
program  terminated  as  of  June  30, 1970.” 

The  Richmond  School  Board  approved  payment  of  pupil  scholar- 
ship grants  ns  a matter  of  course  over  the  years.  For  all  practical  pur- 
poses. they  had  no  choice. 

No  State  board  of  education  regulations  prohibit  the  exchange  of 
pupils  on  a tuition  basis  between  two  political  subdivisions. 

From  the  time  of  the  first  Brown  decision  to  the  present,  $830,377.68 
was  paid  in  the  form  of  tuition  grants  or  pupil  scholarship  grants 
to  residents  of  Chesterfield  County.  The  State  paid  something  over 
half  this  amount.  From  1965-66  to  the  present,  tuition  grants  m the 
amount  of  $461,659.53  were  disbursed  to  Chesterfield  residents.  Again, 
the  State  reimbursed  the  county  for  over  half  of  this  amount. 

From  1954-55  to  the  present,*  Henrico  residents  received  $527,849.91 
in  tuition  grants.  The  State  paid  $249,320.60  of  this  total.  From  1965- 
66  to  1970-71,  the  State  paid  $150,021.30,  and  the  county  $136,093.64, 
for  a total  of  $286,114.94,  in  tuition  grants  to  Henrico  County 
residents. 

Richmond  residents,  from  1954-55  to  1970-71,  received  $339,102.07 
in  public  tuition  grants.  Nearly  $115,000  of  this  was  paid  by  the  State. 
From  1965-66  to  1970-71  the  State  paid  to  Richmond  residents 
$49,863.68,  and  the  city  paid  $97,096.55,  for  a total  of  $146,960.23. 

During  the  period  or  the  tuition  grant  and  pupil  scholarship  pro- 
grams, State  and  local  agencies  paid  out  $24,699,019.23  in  such  grants. 

During  the  1960-61  school  session,  it  was  the  cstimat  e of  the  super- 
intendent that  460  Chesterfield  residents  might  apply  for  scholarship 
grants  available  under  Virginia  law.  He  also  estimated  that  the  cost 
of  such  scholarships  to  the  county  would  be  $47,150. 


for 

applicants  were  to  attend  Richmond  City  public  schools, 
were  to  attend  private  schools. 

For  the  1961-62  session,  the  superintendent  estimated  that  522  pupils 
would  apply  for  scholarship  grants.  The  estimated  cost  to  the  county 
would  bo  $57,681. 

In  November  1961,  the  board  of  supervisors  approved  the  schoot 
board’s  request  for  $25,928.28  for  pupil  scholarships  for  the  then  cur- 
rent semester.  Funds  allocated  by  the  board  of  supervisors  for  the  pay- 
ment of  these  scholarships  were  to  be  kept  “separate  and  distinct 
from  funds  appropriated  for  the  operation  of  the  public  schools.” 
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Exhibits  PX  112, 117,  118,  and  120,  which  the  court  accepts  as  ac- 
curate, reflect  the  substantial  number  of  pupil  tuition  or  scholarship 
grants  made  by  the  respective  county  defendants.  In  addition,  the 
exhibits  disclose  amounts  appropriated  by  the  governing  bodies  for 
these  purposes.  PX  112  in  particular  shows  the  funds  expended  by 
State  and  local  officials  for  tuition  grants.  Some  of  the  grants  were  to 
students  attending  nonpublic  schools. 

Henrico  County  ns  well  as  Chesterfield  approved  grant  applications 
by  their  residents.  In  many  instances  the  grants  were  used  by  the 
recipients  to  attend  Richmond  City  schools.  In  1966-67  almost  half  of 
the  grants  used  for  Henrico  students  were  to  be  used  to  attend  city 
public  schools. 

In  September  of  1967  the  school  board  approved  further  applica- 
tions for  scholarship  grants  for  the  1967-68  year.  Again,  a large  pro- 
portion of  these  were  used  to  attend  Richmond  city  public  schools. 

In  October  of  1968  the  school  board  approved  applications  for 
scholarship  grants  by  Henrico  residents.  A substantial  number  were 
to  be  used  in  Richmond  schools. 

In  1960,  two  blacks  and  32  white  from  Henrico  attended  Richmond 
public  schools  under  the  State  tuition  grant  program.  In  1961,  six 
blacks,  61  whites,  and  27  of  unknown  race,  residents  of  Henrico,  came 
to  Richmond  public  schools  under  the  State  tuition  grant  program 
and  the  special  education  program.  In  1962,  the  figure  was  10  blacks, 
49  whites,  and  27  of  race  unknown.  In  1963,  72  whites.  10  blacks  and 
28  of  unknown  race,  Henrico  residents,  attended  Richmond  schools 
under  the  two  programs  mentioned. 

In  1964,  the  number  was  67  whites,  10  blacks,  and  22  of  unknown 
race:  in  1965,  63  whites,  13  blacks  and  34  of  unknown  race;  in  1966, 
70  whites,  14  blacks,  and  55  of  unknown  race.  In  1967,  under  the  tuition 
grant  program^  84  white  and  11  black  Henrico  residents  attended 
Richmond  public  schools.  Forty-nine  whose  race  is  not  reflected  in  the 
record  attended  such  schools  for  special  education  purposes.  In  1968, 
48  Henrico  citizens  enrolled  in  Richmond  special  education  programs; 
that  year  75  whites  and  12  blacks  from  Henrico  attended  Richmond 
schools  under  the  tuition  grant  program.  In  1969.  49  blacks  and  one 
white  from  Henrico  attended  Richmond’s  special  education  classes, 
and  73  whites  and  12  blacks  from  Henrico  attended  the  regular  Rich- 
mond schools  under  tuition  grants.  Commencing  in  1970t  use  of  the 
tnition  grant  was  terminated.  That  yeart  however,  87  whites  and  six 
blacks  attended  Richmond  special  education  courses;  and  in  1971, 113 
whites  and  10  blacks  did  so.  Since  1962,  Henrico  County  has  also  sent 
its  residents,  all  white,  to  other  school  divisions  than  "Richmond,  in 
small  numbers.  Henrico  residents  have  gone  to  New  port  News,  Chester- 
field, Arlington,  Virginia  Bench,  Martinsville,  Williamsburg,  Han- 
over, Bedford,  and  Powhatan  schools. 

State  Department  op  Education 
attitudes  and  efforts  re  desegregation 

Since  1960,  Harry  R.  Elmore  has  been  a deputy  superintendent  in 
the  State  department  of  education.  Since  July  of  1964  it  has  been  his 
duty  to  administer  the  Stated  compliance  with  the  1964  Civil  Rights 
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Act.  Shortly  after  the  passage  of  the Elmore  went  SM° 

superintendent  to  a briefing  in  Washington  in  the  olhce 
Commissioner  of  Education.  Afterwards,  he  was  assigned  by  Du 
Wilkerson  to  the  compliance  task.  Thereafter,  Elmore,  the  only  one 
in  the  State  department  of  education  assigned  to  desegregation  ma^ 
ters,  conducted  a series  of  regional  meetings  with  division  supermtend- 

enPi?orto°the  passage  of  the  Civil  Rights  Act,  in  July  1964,  noperson 
in  the  State  department  of  education  was  assigned  to  perform  any 
functions  or  assume  any  responsibility  relative  to  desegregation,  noi 
was  any  affirmative  action  in  this  regard  taken. 

On  November  9,  1964,  superintendent  s memorandum  No.  4J47  was 
issued  to  division  superintendents  from  the  superintendent  of  public 
instruction^  concerning  a special  report.  Dr 

the  forms  enclosed  be  returned  within  a week.  Information  onthemte 
gration  of  public  schools  was  requested.  Divi^on  superintendents 
^ske d to  advise  the  State  of  the  number  of  schools  in  which  only  white 
children  attended,  the  number  of  schools  in  which 
attended,  and  the  number  of  schools  which  were  integrated,  lo 
clarify  matters,  the  form  added  that  the  total  of  the  three  classes 
should  equal  the  total  of  the  number  of  public  schools  m the  school 

dlllfjmuary  of  1965,  Woodrow  W.  Wilkerson  distributed  materials  to 
division  sperintendents  related  to  title  6 of  the  Civil  Rights  Act  of  L 64. 
Thereafter  a series  of  meetings  of  division  supermtendmts  was  set 
up  in  order  to  acquaint  them  with  the  requirments  of  the  Civil  Rights 
Act.  Simultaneously,  the  State  department  of  education  a 

conference  for  white  teachers  of  high  school  chemistry  m early 1965. 
At  the  same  time,  it  organized  the  10th  annual  health  and  public  edu 
cation  conference  for  Negro  teachers  and  school  administrators  in 
Norfolk.  In  February  of  1965,  the  State  department  of  education  spon- 
sored the  fourth  annual  conference  for  white  teachers  of  foreign  lan- 

^On^anuary^!  Se^for^the  expressed  reason  that  otherwise  loss  of 
Federal  funds  might  result,  the  boaidauthoiizeditesim  t 

execute  a statement  of  compliance  imder  the  1964  Civil  lugnts  Act. 

On  February  12,  1965,  Woodrow  W.  Wilkerson  signed,  on  behalf 
of  the  Virginia  State  Board  of  Education,  an  apir  anceof 
with  HEW  regulations  under  the  Civil  Rights  Act  of  1964,  title  6. 
This  document  guaranteed  nondiscrimination  in  general  terms  "LjJj 
practices  of  the  State  agency.  The  State  board  of  education  committe 
itself  to  make  no  new  commitments  of  Federal  financial  assistance 
school  districts  with  desegregation  plans  under 
notified  by  the  U.S.  Commissioner  of  Education.  The  document 

continues : 

The  State  agency  will  take  steps  to  secure  an  assurance  from 
any  agency  to  which  commitment  of  Federal  financial  assist- 
ance has  dm  made  prior  to  January  3 1965,  on  which  m^ll- 
ment  payments  are  requested  and,  in  the  case  of  the  refund 
failure  on  the  part  of  any  such  agency  to  furnish  the  pr- 
ance (or  the  court  order  or  plan  where  applicable) , thebtate 
agency  will  promptly  notify  theU.S.  Commissioner  of  Educa- 
tion. _ 
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Under  the  agreement  the  State  agency  also  consented  to  keep  records 
and  submit  reports  from  time  to  time  as  required  by  the  U.S.  Commis- 
sioner of  Education  to  insure  compliance.  The  department  agreed  to 
maintain  all  sources  of  information  pertinent  to  ascertainment  of  com- 
pliance available  for  inspection  at  any  time  by  Federal  officials. 

The  State  agency,  in  addition,  agreed  to  suspend  the  practice  of 
holding  separate  State  level  conferences  for  Negro  and  -white  school 
personnel  as  of  September  1, 1965.  Under  the  rubric  “Methods  of  Ad- 
ministration To  Assure  Compliance,”  the  State  superintendent  was 
given  the  authority  to  “advise  with  and  secure  from  each  State  institu- 
tion receiving  Federal  funds  under  programs  administered  by  the 
State  agency,  the  necessary  and  proper  compliance  form  before  fur- 
ther disbursement  of  Federal  funds  arc  made,  with  the  exception  of 
commitments  made  prior  to  January  3, 1965.”  lie  also  agreed  to  keep 
the  State  board  of  education’s  director  of  finance  advised  on  the  com- 
pliance status  of  all  school  divisions. 

The  State  superintendent  agreed  also  to  inform  and  advise  local 
school  officials  receiving  i ederal  financial  assistance  of  the  Civil  Rights 
Act  and  the  board’s  procedures  for  indicating  compliance  therewith. 
Another  commitment  was  to  “attempt  to  secure  funds  and  employ  such 
personnel  as  may  be  needed  in  the  administration  of  the  act. 

Under  the  assurance  given,  any  person  could  advise  the  State  su- 
perintendent of  public  instruction  of  an  instance  of  discrimination, 
<riving  a full  report  thereof.  Upon  receipt  of  such  a report  the  State 
superintendent  promised  to  request  an  explanation  from  the  local 
school  officials  and  to  “advise  with”  the  local  board  on  procedures  to 
alleviate  any  deviation  from  a compliance  agreement  filed  by  the  local 

Annexed  to  its  assurance  of  compliance  under  the  Civil  Rights  Act 
of  1964,  is  a specific  assurance  that  after  July  1,  1965,  all  administra- 
tive and  supervisory  personnel  at  the  State  level  will  have  been  assigned 
office  facilities  without  regard  to  race. 

Until  September  of  1965,  the  State  board  of  education  still  called 
racially  segregated  statewide  conferences  for  teachers,  principals,  and 

St  In*  the  latter  part  of  March  1965,  private  attorneys  were  retained  by 
the  attorney  general  to  render  assistance  to  the  Commonwealth  and  its 
localities  in  compliance  with  title  VI  of  the  Civil  Rights  Act.  An  assist- 
ant attorney  general  was  also  assigned  to  assist  the  State  depart- 
ment of  education  in  meeting  compliance  requirements. 

By  superintendent’s  memorandum  of  April  2, 1965,  division  super- 
intendents were  advised  of  the  organization  of  secondary  school  prin- 
cipals’ conferences  for  1965.  The  first  conference  was  scheduled  for 
June  16-18  at  Hampton  Institute,  in  Hampton,  Va.  The  second 
conference  was  set  for  June  21—23,  at  Madison  College,  in  Hamson- 

bUSn  April  19, 1965,  Superintendent  Wilkerson  sent  additional  mate- 
rial concerning  compliance  with  the  1964  Civil  Rights^  Act  to  division 
superintendents.  He  advised  local  school  districts  that  it  was  improper 
to  file  a form  441,  as  several  had  done,  if  the  school  division  was  still 

SGJOnS  April  22,  1965,  Superintendent  Wilkerson  distributed  to  all 
division  superintendents  a paper  prepared  by  Gordon  M.  Foster,  Jr., 
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a consultant  to  the  U.S.  Office  of  Education,  concerning  southern 
school  desegregation.  Therein,  Dr.  Foster  stated  that  “desegregation 
plans  based!  on  freedom  of  choice  are  perhaps  no  more  than  transi- 
tional devices  that  ultimately  will  give  way  to  unitary  zoning.”  He  also 
said  that,  “desegregation  of  teachers  ana  professional  staffs  is  ulti- 
mately in  the  picture.” 

The  superintendent  of  public  instruction  delivered  to  division  super- 
intendents copies  of  a speech  by  the  Governor,  objecting  to  certain 
aspects  of  the  HEW  guidelines.  The  then  Governor  had  stated  that 
HEW  criteria,  established  to  measure  the  effectiveness  of  free  choice 
plans,  in  effect,  worked  to  require  a “racial  balance.”  He  also  objected 
to  “sweeping  prolusions  with  respect  to  faculty  and  staff  desegre- 
gation.” 

On  May  7,  1965,  the  Fairfax  City  school  division  superintendent 
advised  the  director  of  the  equal  educational  opportunities  program 
of  the  Department  of  Health,  Education,  and  Welfare  that  the  city 
of  Fairfax  provided  education  for  its  residents  under  a tuition  con- 
tract with  Fairfax  County.  “The  school  board  of  Fairfax  County,” 
he  added,  “determines  all  policy  relative  to  the  education  and  trans- 
portation of  pupils  resident  in  the  city  of  Fairfax.”  Fairfax  County’s 
plan  'having  already  been  accepted,  the  superintendent  therefore 
solicited  approval  of  it  insofar  as  it  affected  city  pupils. 

On  May  24,  1965,  Harry  Elmore  was  advised  by  the  superintendent 
of  the  Fairfax  City  school  division  that  he  had  advised  the  U.S.  Com- 
missioner of  Education  that  students  resident  in  the  city  of  Fairfax 
would  attend  schools  under  the  desegregation  plan  of  Fairfax  County. 

On  June  1,  1965,  Harry  Elmore  transmitted  to  Dr.  Wilkerson  a 
memorandum  concerning  HEW  regulations  governing  program 
grants.  He  was  critical  of  the  Federal  department  for  its  alleged  in- 
terference in  the  administration  of  the  State  program.  Concerning 
the  “program  analysis  form”  lie  stated,  “This  is  another  example  of 
HEW  assuming  the  role  of  judging  a State  program.  Federal  control 
is  very  evident.  Section  504  of  title  V sets  forth  four  criteria  for 
approval  by  the  commissioner  of  State  applications  for  funds,  all  of 
which  are  routine  except  snb  (a),  which  astoundingly  places  upon  the 
commissioner  the  determination  of  whether  the  State  educational 
agency  possesses  the  ‘ability’  to  participate  effectively  in  meeting 
the  educational  needs  of  the  State  !■’  Elmore  continued,  “In  summary, 
I feel  that  the  information  requested  in  support  of  the  State  applica- 
tion for  funds  under  title  V goes  beyond  the  purview  of  the  com- 
missioner’s authority  provided  in  the  act  and  constitutes  Federal 
control  which  is  prohibited  under  section  604  of  the  act.  You  probably 
will  not  want  to  say  these  tilings;  however,  I would  suggest  that  the 
forms  be  reduced  in  amount  of  detail  which  is  nonessential  to  giving 
the  commissioner  a reasonable  basis  for  the  approval  of  State  plans.” 

On  June  2,  1965,  the  attorney  general  responded  to  a letter  sent 
him  *by  an  attorney  concerning  the  application  of  HEW  desegregation 
guidelines,  and  said: 

In  Virginia,  the  question  of  whether  or  not  a locality  will 
comply  with  the  directions  of  HEW  is  being  left  to  each 
locality.  This  office  has  been  trying  to  find  out  from  HEW 
exactly  what  their  requirements  are  and  then  passing  this 
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information  on  to  the  localities,  most  of  which  are  represented 
toy  their  own  counsel.  The  decision  is  then  that  of  each 
locality. 

i I have  serious  doubt  as  to  whether  any  locality  would  want 
to  initiate  proceedings  itself  to  get  under  a court  order.  If  a 
locality  refused  to  comply  with  the  requirements  of  HEW 
. and  an  independent  suit  is  brought  against  the  locality,  . . . 
the  locality  may  be  better  off  in  court  than  in  complying 
with  the  regulations  of  HEW.  This,  however,  is  the  decision 
of  each  locality  acting  in  accordance  with  the  advice  and 
recommendation  of  its  local  counsel. 

I might  add  that  a good  many  of  the  localities  have 
employed  counsel  from  the  city  of  Richmond  who  are 
familiar  with  previous  litigation  in  this  field. 

On  June  4, 1965,  Harry  Elmore  forwarded  to  Francis  Keppel,  then 
commissioner  of  education,  copies  of  desegregation  plan  for  Hen- 
rico and  Tazewell  counties.  He  stated  that  the  Henrico  County  plan 
had  been  reviewed  'by  Edward  A.  Meams,  and  solicited  the  plan’s 
approval.  . 

On  June  21,  1965,  division  superintendents  were  advised  by  the 
State  superintendent  of  State  assistance  in  negotiating  desegregation 
plans.  He  advised  them  that  private  counsel  as  well  as  an  assistant 
attorney  general  would  be  available  to  assist  localities  in  the  event 
that  they  were  invited  to  confer  with  the  U.S.  Office  of  Education, 
concerning  compliance  with  the  Civil  Rights  Act.  Wilkerson  added, 
“The  Commonwealth  of  Virginia  will  pay  the  costs  incident  to  such 
legal  services.”  # 

In  July  of  1965^  division  superintendents  were  advised  by  the  State 
board  of  the  various  technical  services  available  under  title  IV  of 
the  1965  Civil  Rights  Act  to  assist  them  in  the  desegregation  process. 

In  June  and  July  of  1965,  the  State  board  of  education  held  school 
lunch  conferences  at  Radford  College,  for  white  school  personnel,  and 
at  Virginia  State  College  for  Negro  school  lunch  personnel. 

By  memorandum  of  July  30,  1965,  Superintendent  Wilkerson  re- 
quested that  division  superintendents  engaged  in  correspondence  con- 
cerning desegregation  plans  with  HEW,  transmit  copies  of  such 
materials  to  Harry  R.  Elmore,  assistant  superintendent  of  public 
instruction,  and  also  to  whichever  of  the  three  State-assigned  attorneys 
advised  the  local  school  division  in  conferences  with  HEW.  Wilker- 
son  stated  that  he  needed  this  information  “to  assure  closer  liaison 
with  the  school  divisions  in  meeting  compliance  requirements.”  # 
On  August  19,  1965,  Tinsley  L.  Spraggins,  of  the  technical  assist- 
ance branch  of  the  equal  opportunities  program,  wrote  Dr.  Wilker- 
son concerning  the  possibility  of  a program,  previously  discussed 
between  the  two,  to  acquaint  division  superintendents  with  the  services 
available  under  title  IV  of  the  1964  Civil  Rights  Act  He  requested 
another  meeting  in  order  to  establish  the  procedures  for  such  a con- 
ference. Dr.  Wilkerson  replied  by  letter  of  August  25,  1965,  that  it 
would  not  be  feasible  to  hold  such  a conference  during  August,  Sep- 
tember nor  October.  He  did  state  that  he  had  advised  division  super- 
intendents of  the  technical  assistance  available  by  means  of  a mem- 
orandum. Copies  of  Dr.  Wilkerson’s  letter  went  to  the  State  attorneys. 
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In  1965,  an  attorney  who  had  been  designated  by  the  office  of  the 
attorney  general  of  Virginia  to  assist  Virginia  school  divisions  in 
meeting  tlie  compliance  requirements  of  the  Department  of  Health, 
Education,  and  Welfare,  wrote  {Superintendent  Wilkerson  the  follow- 
ing letter:  j 

As  we  end  the  ordeal  of  negotiating  compliance  plans  for  the 
various  school  divisions  in  Virginia,  there  is  one  matter  that  is 
giving  me  considerable  concern.  You  will  recall  at  all  of  the 
group  meetings,  we  have  told  the  various  supervisors  that  in 

• our  opinion  the  free  choice  plan  was  calculated  by  HEW  to 
be  an  interim  solution  that  would  give  way  in  the  not  too 
distant  future  to  geographical  zoning.  I am  now  more  con- 
cerned about  this  than  ever  and  I see  signs  in  Washington 
that  lead  me  to  believe  that  HEW  will  push  for  unitary 
school  systems  without  much  further  delay.  For  this  reason, 
it  occurred  to  me  it  might  be  well  to  suggest  to  the  various 
superintendents  and  the  school  boards  that  they  give  con- 
sideration to  one  or  two  alternatives. 

First,  make  sure  that  their  plan  is  a complete,  uninhibited 
free  choice  with  no  vestige  of  discrimination  and  prepare 
themselves  to  support  sucn  a plan  in  the  Federal  court,  or, 
two,  begin  to  plan  toward  the  establishment  of  a unitary 
school  system  based  on  nondiscriminatory  geographical  zones. 

If  you  wish  to  discuss  this  matter  more  fully,  I will  be  glad 
to  meet  with  you  at  your  convenience.  Also,  if  you  think  it 
might  be  helpful^  you  may  enclose  a,  copy  of  this  letter  with 
your  communication  to  the  various  divisions. 

Dr.  Wilkerson  responded  to  the  effect  that  during  regional  meetings 
held  with  division  superintendents,  it  had  been  clearly  stated  that 
compliance  on  the  basis  of  a free  choice  plan  was  regarded  by  the 
office  of  education  to  be  a transitional  step.  Therefore,  lie  stated,  he 
had  tentatively  decided  not  to  transmit  to  division  superintendents 
a memorandum  concerning  compliance  in  the  future. 

In  December  of  1965,  a State  senator  wrote  to  the  Governor  con- 
cerning the  experience  of  his  school  division  in  having  to  negotiate 
directly  with  the  Department  of  Health,  Education,  and  Welfare 
concerning  compliance  with  title  VI.  “In  doing  so,  the  superintend- 
ent, the  chairman  of  the  school  board,  and  another  member  of  the 
school  board,  made  several  trips  to  the  Department  of  Health,  Edu- 
cation, and  Welfare  in  Washington,  and,  I may  say,  Hampton  was 
one  oi  the  first  school  divisions  to  receive  approval  for  its  plans  and 
disbursements  of  its  funds.  The  writer  added,  “It  would  appear  to 
me  the  State  government  should  take  the  leadership  in  this  matter 
and  frankly,  I think  I can  state  the  Hampton  School  board  would 
have  preferred  to  work  with  the  State  in  this  problem  and  not  have 
been  forced  to  take  unilateral  action  by  going  directly  to  Washington.” 
He  asked  that  a full-time  official  be  assigned  from  either  the  Depart- 
ment of  Education  or  the  Attorney  General’s  Office  for  liaison  with 
the  local  school  boards. 

The  Governor  replied  that  special  counsel  had  been  retained  for 
these  purposes,  rather  than  employing  a regular  staff  member  from 
inside  the  government ; and  stated,  “The  threat  to  the  continued  opera- 
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tion  of  the  schools  should  Federal  funds  be  cut  off  posed  a most  serious 
problem  which,  in  my  judgment  and  that  of  the  attorney  general, 
fully  justified  the  immediate  employment  of  special  counsel.” 

George  Moody,  the  then  superintendent  of  Henrico  County  Public 
Schools,  wrote  Woodrow  Wfllcerson  on  April  14,  1966,  concerning 
the  desegregation  of  the  Henrico  County  schools.  “During  the. current 
session.  Moody  stated,  “under  a combination  of  geographic  zones 
around  white  schools  and  a freedom  of  choice,  19.7  percent  of  the 
Negro  pupils  are  enrolled  in  predominantly  white  schools.  No  choice 
made  by  any  Negro  parent  for  his  child  was  denied.”  Moody  expressed 
dismay  that  representatives  of  the  Office  of  Education  had  informed 
him  that  Henrico  would  no  longer  be  able  to  use  a f reedom  of  choice 
plan.  The  county’s  position  was  that  1 more  year  of  operation  under 
such  a plan  would  be  necessary;  otherwise,  because  an  $11  million 
school  construction  program  was  soon  to  be  completed,  a change  in 
attendance  plans  at  that  point  might  mean  that  some  children  would 
attend  three  different  schools  in  3 successive  years.  Moody  accused 
the  U.S.  Office  of  Education  of  acting  “arbitrarily”  and  without  re- 
gard to  the  specific  problems  “we  are  facing.” 

In  1966  the  U.S.  Commissioner  of  Education  distributed  a memoran- 
dum on  April  25  to  chief  State  school  officers  concerning  nondiscrimi- 
nation in  the  operation  of  summer  school  programs.  Commissioner 
Howell  noted,  “If  a school  district  plans  to  conduct  the  same  or  simi- 
lar activities  at  more  than  one  location,  an  evaluation  must  be  made 
to  determine  whether  this  separation  is  justified  on  same  basis  other 
than  the  maintenance  of  segregation.”  He  added,  “In  making  this 
evaluation  the  State  educational  agency  should  consider  the  racial 
composition  of  the  teaching  staff,  whether  the  school  at  each  location 
is  thought  of  by  the  public  as  being  for  white  or  Negro  children  and 
whether  the  activities  could  be  conducted  at  one  location  where  mem- 
bers of  both  races  would  feel  free  to  attend.” 

On  April  29,  1966,  Harry  Elmore  distributed  an  informational  re- 
lease to  all  division  superintendents  concerning  civil  rights  compliance 
in  summer  programs,  and  included  a copy  of  the  Commissioner’s  com- 
munication aforementioned. 

On  September  1,  1966,  Harry  Elmore  circulated  to  division  super- 
intendents a copy  of  the  Governor’s  statement  to  the  Secretary  of 
HEW  and  the  U.S.  Commissioner  of  Education,  wherein  the  Gover- 
nor protested  the  conduct  of  HEW  “review  teams,”  who  made  “de- 
mands on  the  very  eve  of  the  opening  of  the  school  session,  threatening 
to  disrupt  plans  already  perfected  or  force  delay  in  opening  the 
schools  tliis  fall.”  The  Governor  specifically  urged  the  Office  of  Edu- 
cation to  withdraw  or  defer  the  review  team’s  demands  for  the  school 
year,  and  to  institute  further  review  by  teams  of  “broader  experience 
and  greater  maturity.” 

In  September  1966,  the  State  board  deferred  transmission  of  Fed- 
eral funds,  on  instructions  from  the  TT.S.  Office  of  Education,  to  seven 
counties  not  in  compliance  with  the  Civil  Rights  Act.  No  further  ac- 
tion was  recorded. 

When  Elmore  received  a letter  from  Superintendent  Moody  of 
Henrico,  of  September  28,  1966,  informing  him  that  Henrico  would 
not  cooperate  with  HEW  in  the  matter  of  faculty  desegregation,  lie 
took  no  action.  “I  did  not  take  action  because  the  compliance  under 
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title  VI,  tlie  effectuation  of  a desegregation  plan,  resides  with  the  local 
school  board.  We  come  in  upon  request.” 

In  September  of  1966,  the  State  board  requested  that  division  super- 
intendents supply  them  with  copies  of  all  letters  sent  to  and  received 
from  the  Office  of  Education. 

On  April  20, 1967,  apparently  in  answer  to  an  inquiry,  Harry  El- 
more wrote  an  Assistant  Attorney  (jeneral  to  advise  him  that  after 
review  of  the  State  board’s  files  concerning  title  VI,  he  was  unable  to 
find  “anything  in  writing  which  relates  to  unreasonable  demands 
placed  upon  the  local  school  authorities  by  the  HEW”  Mr.  Elmore 
added,  “Our  office  has  maintained  a liaison  relationship  with  the 
school  division  and  HEW.  We  have  attemped  to  keep  local  school 
officials  informed  with  respect  to  HEW  regulations  and  instructions 
pertaining  to  compliance  with  title  VI  ana  to  assist  those  localities 
desiring  to  meet  the  requirements  of  HEW  for  receipt  of  Federal 
funds.” 

Peter  Libassi,  the  Director  for  the  Office  for  Civil  Eights  of  the 
Department  of  Health,  Education,  and  Welfare,  sent  a memorandum 
of  February  27,  1968,  to  chief  State  school  officers  of  southern  and 
border  States  where  free  choice  desegregation  plans  might  be  in  effect. 
He  dismissed  procedural  matters  and  added,  “It  should  be  understood 
that  the  free  choice  plan  is  an  acceptable  means  for  eliminating  the 
dual-school  structure,  only  if  it  is  effective  in  accomplishing  that  ob- 
jective.” 

On  June  20, 1968,  Lloyd  R.  Henderson,  Education  Branch  Chief 
for  the  Office  for  Civil  Rights,  advised  Superintendent  Wilkerson  that 
administrative  enforcement  proceedings  were  being  commenced 
against  the  Henrico  County  public  schools  and  asked  him  to  instruct 
the  staff  to  commit  no  further  Federal  assistance  until  further  notice. 
Dr.  Wilkerson  also  received  a copy  of  a letter  from  Ruby  G.  Martin, 
Director  for  the  Office  of  Civil  Rights,  to  Mr.  Moody,  the  Henrico 
superintendent,  advising  Moody  that  after  a study  she  had  concluded 
that  Henrico’s  desegregation  plan  “is  not  adequate  and  is  not  working 
effectively  to  accomplish  the  elimination  of  the  dual  school  system. 

According  to  Elmore,  there  was  “veiy  close  liaison”  between  the 
Department  of  Health,  Education,  and  Welfare  and  his  department, 
although  Mr.  Elmore  said  he  wouldn’t  subscribe  to  the  word  “coopera- 
tion” in  describing  the  spirit  with  which  he  and  HEW  worked.  The 
facts  show,  however,  that  even  in  the  minor  area  of  transmission  of 
information  this  liaison  had  its  limits.  In  early  1969,  the  J ustice  De- 
partment, through  HEW,  sought  to  secure  statistics  and  maps  con- 
cerning three  Virginia  school  divisions.  Elmore  advised  the  recipient 
of  this  request.  “Call  Severson  (of  HEW)  and.  suggest  that  requests 
be  made  in  writing  from  the  Justice  Department  or  Tier  office  to  divi- 
sions to  furnish  specific  information,  sending  copies  to  the  superin- 
tendent of  public  mstruction.  If  the  localities  refuse,  write  the  super- 
intendent of  public  instruction  requesting  that  our  department  furnish 
the  information.  In  this  event,  we  would  supply  items  3 and  4 and  say 
that  we  do  not  have  1 and  2 ; that  the  department  does  not  keep  such 
detailed  records,  that  the  same  are  available  only  through  the  local 
school  authorities.”  In  fact,  the  State  board  of  education  did  have 
student  and  faculty  desegregation  figures  for  the  proceeding  fall. 
Elmore  assumed  that  they  wanted  later  facts.  His  memorandum  con- 
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tinucd,  “Should  Severson  insist  that  we  secure  the  data  from  the  local 
districts,  state  that  the  compliance  agreements  are  between  HEW 
and  the  local  school  districts,  and  if  they  refused  to  supply  the  Justice 
Department  or  HEW,  our  department  is  not  in  any  position  to  coerce 
the  districts  into  supplying  the  data.  Coercive  action  should  be  applied 
by  the  Federal  Government  for  whatever  ends  are  justified  and  lawful 
under  the  Civil  Rights  Act  and  Federal  regulations.”  Elmore  was 
reluctant  to  use  the  State  board’s  authority  to  secure  such  data  because 
he  did  not  want  the  office  to  “adopt  a stance  or  posture  of  being  a 
means  of  getting  information  that  HEW  should  get  from,  the  local- 
ity.” He  feared  that  some  division  superintendents  might  resent  such 
action.  Thus,  the  State  board  bowed  to  considerations  of  internal 
administrative  politics  and  failed  to  perform  this  slight  affirmative  act 
to  facilitate  the  process  of  desegregation. 

Elmore  expanded  his  memorandum : 

In  addition,  I have  the  following  thoughts : 

The  State  board’s  compliance  agreement  does  not  require 
our  collecting  data  from  the  school  divisions  for  transmittal 
to  HEW.  Our  role  with  localities  is  to  advise,  consult,  inform 
and  encourage  compliance.  We  are  required  to  submit  infor- 
mation as  may  be  requested  by  the  Commissioner  as  it  affects 
the  board’s  compliance  in  its  department  operations. 

The  guidelines  (regulations  of  HEW)  require  that  locali- 
ties submit  supplementary  information  as  may  be  requested 
by  HEW. 

I do  not  think  it  is  sound,  politically  or  otherwise,  for  the 
department  to  assume  the  role  of  a coercive  collection  agency 
for  the  Federal  Government  in  instances  where  local  school 
systems  refuse  to  supply  the  information  and  are  willing  to 
forego  Federal  aid.  The  Federal  Government  has  ample  au- 
thority to  exercise  over  localities  if  it  desires  to  institute  suit 
through  the  J ustice  Department  to  place  such  localities  under 
court  order  desegregation  plans.  It  would  be  ill-advised,  in 
my  judgment,  for  our  department  to  aline  itself  with  the  Fed- 
eral Government  in  this  confrontation  with  Accomac,  Nanse- 
mond,  and  Westmoreland. 

The  attitude  of  the  sole  man  in  charge  of  desegregation  efforts  in  a 
State  department  of  education,  therefore,  was  consistent  with  com- 
pliance with  the  contract  agreement  his  office  had  signed,  no  more. 
Activities  beyond  the  scope  of  that  agreement  were  to  be  governed 
by  considerations  of  political  wisdom,  or  at  the  very  least  the  attitude 
was  that  school  divisions,  if  they  complied  with  title  VI  of  the  Civil 
Rights  Act,  did  so  “simply  to  get  Federal  funds,”  and  if  they  didn’t 
want  Federal  funds  they  didn’t  have  to  submit  information  HEW 
wanted,  and  he  found  it  diplomatically  sound  not  to  do  any  more  than 
absolutely  required. 

On  January  4,  1970,  the  Department  of  Health,  Education,  and 
Welfare  distributed  an  analysis  of  1968  national  school  attendance 
patterns.  This  publication  came  to  the  attention  of  Mr.  Elmore  and 
others  in  the  State  board  of  education.  It  shows  that  in  the  fall  of  3.968, 
although  28.5  percent  of  the  total  students  in  the  schools  of  the  State 
of  Virginia  were  black,  58  percent  of  them  were  in  100-pcrccnt  minor- 
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ity  schools,  65.8  percent  of  them  were  in  99-  to  100-percent  minority 
schools,  73.1  percent  were  in  50-  to  100-percent  minority  schools,  and 
only  26.9  percent  of  them  were  in  schools  with  a minority  component 
below  50  percent.  The  survey  also  showed  that  54  percent  of  “non- 
minority” students  in  Virginia  were  in  schools  containing  95-  to  100- 
percent  “nonminority”  students.  Only  seven-tenths  of  a percent  of 
that  group  were  in  schools  with  less  than  50  percent  “nonminority” 
pupils. 

On  February  20, 1970,  the  Oflicc  for  Civil  Rights  of  the  Department 
of  Health,  Education,  and  Welfare  advised  Superintendent  Wilkerson 
to  make  no  further  commitments  for  Federal  assistance  to  the  school 
boa  rd  of  Newport  News. 

On  February  26,  1970,  Mr.  Elmore  wrote  to  the  superintendent  of 
the  Newport  News  city  schools  that  the  State  department  of  education 
had  been  notified  that  no  new7  commitments  were  to  be  made  to  the 
Newport  News  city  school  system  for  new  elementary  and  secondaiy 
education  activities  until  the  Office  for  Civil  Rights  advised  otherwise. 

On  July  2,  1970,  the  Assistant  Attorney  General  in  charge  of  the 
Civil  Rights  Division  of  the  Justice  Department  wrote  the  State 
superintendent  of  education  to  call  his  attention  to  the  responsibility 
of  the  State  and  its  agencies  in  insuring  school  desegregation.  He  stated 
that  the  Attorney  General  had  received  complaints  from  five  school 
districts  in  Virginia  concerning  racial  dscrimination  and  considered 
the  State  board  of  education  to  be  the  “appropriate  agency  to  be 
called  upon  to  adjust  the  conditions  of  unlawful  segregation.”  He 
asked  Dr.  Wilkerson  to  assure  him  that  procedures  have  been  estab- 
lished to  insure  that  full  desegregation  plans  would  be  implemented 
w7ithin  the  five-named  school  districts  in  1970  and  1971. 

Dr.  Wilkerson  replied  to  Jerris  Leonard’s  letter  of  July  2,  1970, 
advising  him  that  the  State  board  w'ould  wrork  with  officials  of  the 
school  divisions  complained  of,  and  that  he  hoped  that  in  a reason- 
ably short  time  the  areas  would  be  committed  to  full  desegregation.  He 
asked  that  the  nature  of  the  complaints  of  discrimination  be  set  forth 
in  greater  detail. 

In  the  case  of  Suffolk,  Elmore  conferred  with  the  division  super- 
intendent concerning  an  all-black  elementary  and  junior  high  school  to 
which  HEW  had  objected.  Elmore  studied  the  situation  and  recom- 
mended reconstituting  the  all-black  school  as  a junior  high  school. 
In  August  of  1970,  the  Suffolk  City  School  Board  took  action  in  con- 
formity with  the  recommendation.  Snbseancntly,  it  was  found  in  com- 
pliance with  the  Civil  Rights  Act  by  HEW. 

On  July  15,  1970,  Elmore  advised  Jcrris  Leonard  of  his  progress  in 
discussing  desegregation  matters  with  the  Newport  News  school 
officials.  That  day  Elmore  had  suggested  that  the  school  board  under- 
take, in  lieu  of  a free-choice  plan  for  high  schools,  to  assign  pupils  by 
one  of  three  zoning  systems.  One  of  his  suggestions  w7as  “Noncontiguous 
zoning  whereby  a block  of  Negro  children  would  be  transported  from 
the  ghetto  area  into  the  suburbs.”  Mr.  Elmore,  however,  was  careful 
to  emnlmsizc  that  this  was  not  a recommendation  of  the  department  of 
education.  It  was  solely  a suggestion  that  emerged  from  discussions. 

The  State  department  of  education  did  not  apply  for  a Federal 
grant  in  order  to  set  up  a central  staff  to  give  technical  assistance  to 
local  school  districts  in  desegregation  until  late  1970.  It  was  Elmore’s 

\ V» 


206 


* 


205 


O 

ERLC 


judgment  that  the  desegregation  task  had  to  be  divided  into  two  parts. 
First,  the  State  board  undertook  to  bring  about  formal  compliance  with 
the  Civil  Rights  Act;  only  after  this  had  been  'accomplished,  m the 
Stalte’s  view,  throughout  the  State,  were  people  brought  in  to  help  the 
school  divisions  solve  the  educational  problems  involved  in  desegre- 
gation. ...  . 

Elmore  described  a “good  working  relationship”  which  he  attempted 
to  preserve  between  the  State  department  and  division  superinten- 
dents : 

I must  say  that  some  of  them  were  extremely  sensitive 
throughout  this  whole  period.  They  did  not  appreciate  one  bit 
the  Department’s  attempting  to  thrust  any  part  of  the  plan 
upon  them  until  they  were  prepared  to  accept  it.  We  en- 
couraged them.  We  worked  with  them.  We  advised.  We  in- 
formed. But  we  never  once  moved  in  and  said,  “You  have  got 
to  do  this  or  you  have  got  to  do  that.” 

This  might  have  been  a little. thing,  but  it  could  have  trig- 
gered something  in  a community  that  could  have  backfired 
on  our  good  working  relationships. 

Elmore’s  conception — and  it  must  not  be  forgotten  that  lie  was  the 
only  mail  in  charge— of  the  State  board’s  duty  was  confined  strictly  to 
the  terms  of  the  assurance  of  compliance  that. his  department  bad 
signed.  This  bound  him,  as  he  saw  it,  solely  to  assist  and  inform  locali- 
ties in  effecting  compliance. 

Robert  T.  Green  lias  been  special  assistant  in  the  State  department 
of  education  for  desegregation  since  February  1,  1971.  He  was  the 
first  employee  in  the  title  IV  unit  of  the  State  department  of  educa- 
tion. Funds  for  such  an  official  have  been  available  for  approximately 
5 years  now.  He  has  a staff  of  three  and  a secretary ; his  office  is  funded 
in  the  amount  of  $77,000.  ...  . 

He  assists  and  advises  local  school  districts  in  solving  desegregation 
problems.  He  has  not  had  occasion  to  utilize  the  services  of  the  State 
Department  of  Education  in  making  transportation  surveys  in  con- 
nection with  desegregation. 

In  applying  for  the  grant  which  funded  Green’s  office,  the  State 
department  of  education  represented  to  the  U.S.  Office  of  Education 
that  it  would  assist  in  drawing  schoolbus  routes.  Dr.  Green’s  office 
would  be  available  to  work  with  a hypothetical  metropolitan  area 
school  authority,  utilizing  all  the  technical  services  of  the  State  de- 
partment, to  assist  it  in  desegregating  the  schools  within  liis  jurisdic- 
tion. Federal  funds  are  also  available  for  this  purpose. 

The  State  board  of  education  and  the  superintendent  of  public  in- 
struction laid  great  emphasis  upon  their  consistent  policy  of  informing 
local  school  divisions  of  requirements  of  the  Department  of  Health, 
Education,  and  Welfare  concerning  school  desegregation.  Of  course, 
this  was  a requirement  of  the  assurance  of  compliance  executed  on  be- 
half of  the  State  board.  During  the  massive-resistance  years,  the  State 
board  of  education  zealously  and  speedily  communicated  to  local  school 
divisions  the  most  recent  State  enactments  designed  to  frustrate  de- 
segregation. By  contrast,  during  the  years  from  1965  on,  during  which 
the  State  board  was  assertedly  working  to  bring  about  compliance  with 
HEW  requirements,  it  did  not  undertake  to  disseminate  to  division 
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superintendents  the  substance  of  the  requirements  of  even  the  most 
important  decisions  of  the  U.S.  Supreme  Court  in  the  field  of  school 
desegregation,  much  less  those  of  lower  Federal  courts. 

Elmore  could  recall  very  few  instances  in  which  the  State  department 
of  education  liad  advised  division  superintendents  of  the  gist  of  recent 
Court  decisions  on  desegregation,  as  opposed  to  transmitting  memoran- 
dum concerning  changes  m HEW  regulations.  For  examjde,  no  re- 
lease, apparently,  was  issued  after  the  U.S.  Supreme  Couit  decided 
the  Green  v.  County  School  Board  of  New  Kent  County  case.  . ... 

Although  the  assurance  of  compliance  itself  required  the  State 
board  to  “secure”  compliance  agreements  by  school  divisions,  its  work 
with  them  fundamentally  was  initiated  only  upon  request  of  local 
authorities.  More  important,  apparently,  than  desegregation, < was  the 
preservation  of  a smooth- working  relationship  with  the  localities. 

The  Court  has  already  noted  that  the  State  board  of  education 
would  provide  the  services  of  one  of  three  attorneys  retained  for  the 
purpose  to  any  school  division  involved  in  negotiations  over  com- 
pliance with  IIEW  requirements.  In  addition,  the  State,  by  statute, 
makes  provision  for  payment  from  public  funds  oi  litigation  expenses 
incurred  by  public  agencies  in  defending  lawsuits  concerning  school 
segregation.  From  1055  to  1971,  the  State  has  paid  in  total  legal  fees 
and  expenses — compiled  from  records  of  the  State  attorney  general — 
the  sum  of  $760,932.53.  • ... 

John  F.  Banks,  associate  director  of  secondary  education  in  the 
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black  secondary  school  principals  in  Virginia: 

In  1965,  10  yea  re  after  the  1954  Supreme  Court . decision, 
there  were  still  77  black  secondary  schools  in  73  counties,  and 
30  black  secondary  schools  in  27  cities  of  Virginia.  Each  of 
these  107  black  secondary  schools  had  a black  principal. 

Today  there  are  only  tour  counties  in  which  the  black  sec- 
ondary school  plans  are  even  used  to  accommodate  all  second- 
ary students,  and  the  number  of  black  principals  has  dwindled 
to  17.  t 

The  greatest  change  occurred  in  1969,  when  school  divi- 
sions, either  by  Court  order  or  apparently  because  of  pres- 
sures from  the  Department  of  Health,  Education  and  Welfare, 
went  to  unitary  school  systems.  The  usual  pattern  was  to 
close  or  to  reorganize  the  black  secondary  school.  This  meant, 
in  most  instances,  a change  in  the  status  of  the  principal. , 
Sometimes  he  was  reassigned,  “demoted”  to  an  elementary 
or  junior  high  school  pnncipalship.  More  often  he  was  re- 
moved entirely  from  policymaking  positions.  Many  reassign- 
ments were  to  the  classrooms.  Often,  the  black  principal  was 
given  a pseudo-promotion  to  the  central  office,  which  in  reality 
is  only  a “dead-end  street.” 

The  impact  of  these  changes  is  of  particular  concern  be- 
cause of  its  debilitating  influence  on  educational  aspirations 
of  the  black  community. 

The  State  board  of  education  is  informed  at  least  yearly  by  school 
census  reports  of  the  racial  composition  of  faculties  in  school  facilities. 


207 


REGIONAL  SCHOOLS 


On  January  11,  1946,  the  State  board  of  education  tentatively  ap- 
proved a grant  of  $75,000  from  the  vocational  capital  outlay  fund  for 
purposes  of  constructing  a regional  Negro  high  school  for  Orange, 
Madison,  Green,  Rappahannock,  and  Culpeper  Counties.  On  Febru- 
ary 21, 1946,  the  board  took  final  action  to  recommend  the  appropria- 
tion to  the  Governor.  At  the  meeting  of  July  15, 194:7,  the  State  board 
of  education  granted  the  request  of  the  school  boards  of  Albermarle 
County  and  the  city  of  Charlottesville  for  approval  of  a plan  to  estab- 
lish a joint  school  for  blacks  in  accordance  with  the  State  board’s 
regulations  covering  joint  school  operation. 

Subsequent  to  the  decision  in  Brown  v.  Board , the  State  board  of 
education  took  no  action  to  withdraw  its  approval  of  the  operation 
of  these  joint  schools  nor  of  the  transportation  programs  used  in  con- 
nection with  them. 

The  State  board  of  education  never  expressed  any  disapproval  of 
the  practice  of  crossing  political  subdivisional  lines  by  students  at- 
tending these  regional  school.  . . 

By  memorandum  of  January  8,. 1947,  the  State  board  of  education 
endorsed,  among  other  things,  the  creation  of  a number  of  regional 
vocational  schools.  For  such  purposes  the  board  proposed  that  groups 
of  school  divisions  cooperate  to  own  and  operate  such  facilities  as  joint 
schools.  Such  facilities  were  to  bo  open  to  whites  only,  and  their  sites 
were  selected  upon  that  premise.  The  memorandum  states : 

Nine  centers  have  been  tentatively  selected  on  the  basis  of 
geographical  distribution  and  concentration  of  industries  in 
which  the  practicability  of  establishing  and  operating  such 
joint  schools  for  white  students  will  be  fully  explored. 

In  order  to  develop  vocational  training  for  blacks,  the  State  board 
proposed  to  use  funds  from  the  special  State  vocational  capital  outlay 
fund  to  establish  vocational  training  centers  at  regional  high  schools 
for  blacks,  at  proposed  comprehensive  high  schools  in  areas  of  the 
State  with  more  concentrated  black  population,  “with  the  regional 
vocational  schools  for  Negroes  probably  limited  to  not  more  than  one 
or  two  centers.” 

In  a document  published  by  the  State  board  of  education  m 1947, 
entitled  “A  Comprehensive  Program  of  Education  for  Virginia’s  Pub- 
lic Schools,”  regional  high  schools  of  general  curriculum  were  dis- 
cussed. The  following  is  an  extinct  from  that  document : 

Regional  high  schools.  In  certain  areas  of  the  State,  par- 
ticularly in  the  Shenandoah  Valley,  northern  Virginia,  and 
the  southwest,  on  account  of  the  small  and  scattered  Negro 
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and  girls.  Negro  high  school  pupils  may  be  transported  daily 
to  those  schools  from  adjoining  counties  and  cities  when  prac- 
tical and  when  the  distances  involved  are  not  too  great.  How- 
ever, if  all  of  the  Negro  secondary  school  pupils  in  such  areas 
are  to  be  served,  comfortable  and  adequate  dormitory  and 
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boarding  facilities  must  be  provided  at  these  regional  high 
schools  with  the  parents  and  school  boards  sharing  in  the 
boarding  expenses  for  such  pupils. 

The  movement  to  provide  higher  educational  opportuni- 
ties for  Negro  youths  through  this  development  of  regional 
high  schools  in  those  areas  with  small  and  scattered  Negro 
population  has  the  endorsement  and  support  of  the  State  de- 
partment of  education.  Considerable  progress  has  already 
been  made  in  this  direction,  yet  much  remains  to  be  done  to 
meet  more  adequately  the  educational  needs  of  Negro  youth  in 
these  sections  of  Virginia. 

The  regional  Negro  high  schools  at  Manassas  and  Chris- 
tiansburg  have  pointed  the  way,  and  the  recent  cooperative 
action  by  the  counties  of  Culpeper,  Madison,  Orange,  Rap- 
pahannock, and  Greene  in  approving  such  a regional  high 
school  to  be  constructed  in  Culpeper  County  m the  near 
future  for  their  Negro  youths  is  worthy  of  commendation 
to  other  sections  of  the  State  facing  the  same  problem. 


On  May  6, 1949,  the  superintendent  of  public  instruction  transmitted 
to  division  superintendents,  for  their  information,  a copy  of  the  opin- 
ion of  the  U.S.  District  Court  for  the  Western  District  of  Virginia  in 
Corbin  v.  County  School  Board  of  Pulaski  County , Civil  Action  No. 
CA-341,  “which  establishes  the  legality  and  constitutionality  for 
jointly  owned  and  operated  high  schools  which  do  not  have  to  be 
within  the  geographical  boundaries  of  the  county.”  Interestingly, 
Judge  Barksdale,  in  that  opinion,  points  out  that  some  “buses  trans- 
porting white  children . . . have  scheduled  trips  of  more  than  an  hour 
and  a half  each  way. 

The  State  board  approved  the  salary  of  the  superintendent  of  Chris- 
tiansburg  Industrial  Institute  in  1949. 

The  State  board  in  1949  promulgated  detailed  regulations  for  the 
operation  of  jointly  maintained  and  financed  schools.  These  covered 
the  selection  of  members  for  the  committee  of  control,  the  selection  of 
staff,  budgeting,  and  financial  support. 

The  board  approved  for  recommendation  to  the  Governor  such  spe- 
cial appropriations  as  were  necessary  to  equip  a joint  high  school  for 
N egrocs  run  by  Charlottesv  ille  and  Albemarle  County. 

In  1950,  the  board  approved  the  construction  of  segregated  joint 
schools  by  Lancaster  ana  Northumberland  Counties. 

In  J uly  of  1955,  the  State  board  gave  specific  approval  to  the  ex- 

gansion  of  facilities  at  the  Carver  black  regional  high  school,  serving 
ulpcper,  Madison.  Orange,  and  Rappahannock  Counties. 

The  approval  of  the  State  board  of  education  was  required  by  law 
for  the  establishment  of  joint  schools.  ( Va.  Code  Sec.  22-7) 

On  January  26,  1956,  the  board  of  Education  approved  a contract 
between  Rockbridge  County  and  the  town  of  Lexington  for  the  estab- 
lishment and  operation  of  a j oint  high  school. 

From  1940  through  1968,  at  least  four  regional  all-black  schools  were 
operated  in  the  State  of  Virginia.  These  werejoint  schools,  requiring 
the  approval  of  the  State  board  of  education.  For  the  most  part,  black 
students  were  bused  to  these  schools,  although  in  some  instances,  dormi- 
tories were  employed.  Students  at  these  schools  apparently  were  at 
home  only  on  weekends. 
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The  enrollment  at  these  regional  black  high  schools  is  set  forth  in 

glaintiffs’  exhibit  109.  This  information  was  amassedby  means  of  the 
tate  board  of  education’s  usual  procedures  of  statistical  compilation, 
and  the  Court  finds  it  to  be  reasonably  accurate. 

As  it  did  in  other  instances  when  buses  were  used  to  transport  stur 
dents  to  school,  the  State  financed  a substantial  part  of  the  pupil 
transportation.  Approval  was  required  on  an  annual  basis  before  such 
disbusements  are  made. 


PUPIL  EXCHANGES 

Since  1960,  there  has  not  been  a school  year  in  which  several  Rich- 
mond City  residents  did  not  attend  school  in  a division  other  than 
Richmond.  Thirteen  Richmond  students  attended  ITcnrico  schools  in 
1962;  10  in  1963;  17  in  1964;  24  in  1965;  26  in  1966;  18  in  1967;  12  in 
1968;  and  14  in  1969.  Since  that  year,  Richmond  has  sent  students  only 
to  Chesterfield  County,  in  connection  with  the  recent  annexation.  The 
races  of  each  of  these  students  is  unknown.  Since  1962,  Richmond  has 
sent  a small  number  of  students,  race  unknown,  to  Chesterfield  County 
schools. 

Annexations  to  the  city  of  Richmond  have  been  brought  in  the  fol- 
lowing additions  to  the  city’s  school  population : 

1906 — 1,245  white,  6,444  black. 

1909 — 1,082  white,  541  black. 

1914 — 2,565  white,  308  black. 

1942—1,721  white,  307  black. 

1970 — 6,616  white,  237  black. 

In  addition,  136  blacks  and  3,251  whites,  residents  of  the  area  an- 
nexed in  1970,  currently  attend  school  in  Chesterfield  County  under  an 
agreement  between  the  two  jurisdictions,  which  has  been  discussed  in 
prior  memoranda  of  the  Court. 

The  defendants  point  out  that  the  city  of  Richmond  rejected  in  1965 
an  annexation  award  which  would  have  brought  into  the  city  8,047 
white  and  125  black  students.  This  is  true.  The  rejection,  of  course, 
was  made  by  the  city  council  of  the  city  of  Richmond,  a defendant 
herein.  It  was  also  made  at  a time  when  the  schools  of  each  political 
subdivision  here  involved,  including  Chesterfield,  were  undeniably 
segregated. 

The  chairman  of  the  city  school  board  was,  at  trialj  unaware  of  the 
current  position,  if  any,  of  the  Richmond  City  Council  on  the  issue  of 
school  consolidation,  and  there  has  been  no  evidence  in  this  record 
sufficient  to  enlighten  the  Cornt. 

The  decision  of  the  Richmond  School  Board  to  seek  quality  educa- 
tion in  the  Richmond  metropolitan  community,  by  means  of  desegre- 
gation involving  the  adjoining  counties,  sprang  partly  from  this 
Court’s  earlier  desegregation  orders  addressed  to  the  Richmond  City 
School  Board  alone  and  partly  out  of  a history  of  cooperation  between 
school  divisions  in  the  area. 

Richmond,  Henrico,  and  Chesterfield  have  cooperated  in  the  estab- 
lishment of  a training  center  for  mentally  retarded  trainable  children. 
It  is  funded  on  a per  pupil  basis.  Currently  facilities  operate  in  the 
Virginia  Randolph  School  in  Henrico  County  and  in  the  Hickory  Hill 


School  on  the  south  side  of  the  James  River,  both  formerly  all-black 
schools. 

The  three  school  divisions  also  cooperate  in  operating  a mathe- 
matics-Science  center  along  with  two  other  school  divisions,  Goochland’ 
and  Powhatan  Counties.  It  also  is  housed  in  the  Virginia  Randolph 
School  facility. 

Children  are  taken  to  each  of  these  programs  from  all  over  the 
metropolitan  area  by  schoolbus. 

A technical  center  also  operates  in  Richmond  under  a cooperative 
scheme  involving  the  three  school  divisions,  and  others. 

The  Richmond  public  school  system  has  always  had  difficulties 
maintaining  high  quality  education  in  majority  black  schools. 

During  Mrs.  Crockford’s  tenure  on  the  Richmond  City  School 
Board,  that  body  has  always  felt  a duty  to  comply  with  policies 
directed  by  the  Virginia  State  Board  of  Education.  If  that  body 
directed  the  local  school  division  to  take  action  to  alleviate  segregation 
in  the  public  schools,  local  officials  would  have  complied.  However,, 
the  State  board  took  no  affirmative  steps  to  direct  desegregation. 

Guidance  from  the  State  level  instead  took  the  form  of  tne  creation 
of  the  pupil  placement  board  and  the  tuition-grant  system.  Under  the 
latter  procedure,  as  the  Court  has  found,  the  city  of  Riclimond  has 
exchanged  students  with  Chesterfield  and  Henrico  Counties  and  has 
sent  some  to  private  schools.  On  November  21,  1967,  the  Richmond 
School  Board  approved  a tuition  grant  for  a resident  to  attend  a 
facility  operated  by  the  Prince  Edward  School  Foundation  in  Farm* 
ville,  Va. 

The  School  Board  of  the  City  of  Richmond  has  never  requested 
that  the  State  board  of  education  direct  the  consolidation  of  school 
divisions  in  the  area.  As  Mrs.  Crockford  stated.,  it  seemed  rather  a 
hopeless  effort.  Board  members  felt  that  the  adjoining  counties  would 
not  respond  positively.  In  such  a situation,  Mrs.  Crockford  stated, 
opinion  was  that  the  State  board  of  education  would  not  be  responsive 
to  Richmond’s  request,  and  the  Court  having  heard  the  evidence, 
concurs  in  this  conclusion. 

In  spite  of  all  parties  having  been  given  ample  opportunity  to 
prepare  for  the  case,  and  in  spite  of  the  opportunity  to  do  sot  none 
of  the  defendants  have  suggested  any  consolidation  plan  in  lieu  of 
the  one  developed  by  Dr.  Little,  the  Court  is  satisfied  from  the 
evidence  that  given  the  attitude  of  the  defendants  the  securing  of 
the  constitutional  rights  to  which  the  plaintiff  class  are  entitled  will 
not  be  accomplished  except  under  the  supervision  of  the  Court. 

TRANSPORTATION 

In  1942,  when  wartime  conditions  led  to  a shortage  of  schoolbus 
units,  the  State  board  of  education  suggested  to  division  superin- 
tendents that  if  schools  were  operated  on  a staggered  schedule,  a more 
economical  use  might  be  made  of  existing  equipment. 

In  October  of  1046,  in  a policy  statement  concerning  school  con- 
solidation, the  State  board  of  education  recommended  that  high 
school  students  be  transported  no  more  than  90  minutes,  one  way, 
and  that  for  elementary  students  the  maximum  should  be  50  minutes* 
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In  1955,  the  State  board  issued  detailed  recommendations  for  the 
operation  of  schoolbus  systems. 

In  1957,  the  State  supervisor  of  elementary  education  undertook  to 
survey  the  State  to  determine  the  number  of  schoolchildren  in  each 
division  whose  schoolday  was  extended  because  they  had  to  await 
bus  transportation  by  virtue  of  their  bus  having  to  make  the  circuit 
of  several  routes  prior  to  transporting  them.  All  superintendents 
were  requested  to  complete  a form  giving  information  on  the  topic. 

In  December  1960,  the  board  issued  its  mandatory  general  regula- 
tions and  recommendations  on  pupil  transportation.  Included  in  the 
regulations  was  one  that  permitted  children  to  stand  in  the  aisle 
back  of  the  driver’s  seat  for  trips  of  short  distances. 

On  February  4,  1966,  Woodrow  Wilkerson  advised  division  super- 
intendents of  a new  regulation  concerning  distribution  of  State  pupil 
transportation  funds.  Thereafter?  reimbursement  by  State  funds  for 
transporting  pupils  from  an  adjoining  school  division  would  be  avail- 
able when  the  procedure  had  been  established  by  mutual  agreement 
of  the  school  boards  of  the  two  school  divisions. 

CROSSING  STATE,  CITY,  AND  COUNTY  LINES 

From  the  school  year  1954-55  through  the  beginning  of  1970-71, 
Virginia  students  have  attended  both  public  and  private  schools  in 
other  States,  both  within  and  beyond  commuting  range  of  their  homes, 
with  tuition  and/or  transportation  payments  made  from  public  funds. 
Compilations  secured  from  replies  of  local  school  boards  to  the  State 
board  of  education  are  found  in  PX  110  and  111.  Where  the  race 
of  the  respective  student  can  be  ascertained  from  the  exhibits,  it  is 
apparent  that  with  rare  exception  blacks  and  whites  have  been  as- 
signed to  separate  schools. 

The  purpose  of  the  practices  aforementioned,  including  the  trans- 
porting of  students  great  distances,  were,  except  in  those  instances 
involving  special  situations  such  as  the  Washington,  D.C.,  Private 
School  tor  the  Handicapped,  to  preserve  segregated  schools. 

Children  have  been  transported  to  and  from  North  Carolina,  West 
Virginia,  Washington.  D.C.,  Maryland,  and  Tennessee. 

Obviously  some  of  the  instances  were  by  virtue  of  the  tuition  grant 
and  pupil  scholarship  programs.  Others  have  been  by  virtue  of  ar- 
rangements made  between  a local  school  board  and  the  school  au- 
thorities in  another  State,  but  all  with  at  least  tacit  approval  of  the 
State  board  of  education.  No  expression  of  disapproval  of  the  prac- 
tice of  transporting  students  across  State  lines  has  ever  been  made 
by  the  State  board  of  education. 

From  1940  through  1965,  black  schoolchildren  in  Frederick  County 
attended  schools  in  Winchester  for  the  stated  reason  that  there  was  no 
black  high  school  available  in  the  county,  and  also  for  reasons  of 
proximity.  In  1961  through  1969.  white  students  from  Cumberland 
County  were  sent  to  school  in  Powhatan  and  Prince  Edward  Counties, 
their  tuition  paid  by  Cumberland,  for  the  purpose  of  avoiding 
integration. 

From  1948  through  1967?  black  high  school  pupils  of  Orange  County 
were  sent  to  George  Washington  Carver  regional  high  school,  in  Cul- 
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pcper.  About  200  students  were  sent  each  year.  Each  year  from 
1953-54  through  1964-65,  Dickinson  County  sent  approximately  23 
black  pupils  to  secondary  school  in  Russell  County,  because  Dickin- 
son County  did  not  have  a high  school  for  blacks.  Simultaneously, 
beginning  in  1962,  white  Dickinson  elementary  pupils  went  to  Russell 
County  schools  for  reasons  of  proximity.  The  transportation  of  white 
pupils  continued  at  least  through  1970-71. 

From  1950  through  1965,  approximately  20  black  pupils  each  year 
were  sent  out  of  Bland  County  into  Tazewell  County  to  attend  public 
schools.  This  was  because  Tazewell  County  operated  the  nearest  school 

open  to  people  of  their  race.  _ „ _ , , . . ... 

From  1945  through  1965,  about  20  Bath  County  black  residents 
were  regularly  sent  to  school  in  Alleghany  County  on  a tuition  basis 
because,  according  to  Bath  officials,  there  was  “no  high  school  avail- 
able for  them  in  Bath.  From  1965-66  on,  none  were  sent  out  of  the 
county,  for  the  stated  reason  that  schools  were  ' fully  integrated. 
Bath  County  also  sent  white  pupils  out  of  its  jurisdiction  in  19o8  and 

1959  for  reasons  of  proximity.  ^ _ . , . . 

From  1948  to  at  least  through  1964-65,  Greene  County  black  resi- 
dents were  sent  on  a tuition  basis  to  school  in  Albemarle  County  be- 
cause there  was  “no  Negro  high  school  in  Greene  County.  At  the 
same  time  lesser  numbers  of  white  pupils  attended  schools,  tuition 
paid,  in  counties  surrounding  Greene  by  reason  of  parental  choice. 
After  1964-65,  Greene  County  officials  are  unable  to  supply  the  in- 
formation on  attendance  outside  of  the  county.  For  these  ycai^tliey 
report  solely,  “pupil  scholarships  sent  directly  to  State.'  (PX  94, 
at  25-26)  During  this  period  the  State  board  issued  the  grants.  From 
1940  tli rou "h  1966  black  residents  of  Buena  Vista  City  attended  the 
Downing  High  School  in  Lexington  under  a contract  arrangement. 

From  1940  through  1963,  Shenandoah  County  blades  desiring  to 
attend  high  school  were  sent,  on  a tuition  paid  basis,  to  the  city  of 
Winchester,  the  city  of  Charlottesville,  Prince  William  County,  or 
the  city  of  Harrisonburg  because  Shenandoah  County  did  not  operate 

a high  school  for  Negroes.  „ , , , ..  , 

From  1941  through  1959,  small  numbers  of  blacks  were  resident 
in  Giles  County  and  were  sent  to  Montgomery  County  to  attend  high 
school  because  there  was  no  program  for  blacks  in  Giles  County  be- 
yond the  10th  grade.  In  the  meantime,  larger  numbers  of  whites  at- 
tended school  m Bland  County,  tuition  also  paid  by  Giles  County, 
for  reasons  of  proximity.  The  transportation  of  whites  into  Bland 
County  continued  at  least  through  1971.  . 

According  to  a very  recent  report  submitted  to  the  State  board 

of  education : 


Prior  to  1958,  Alleghany  County  and  the  city  of  Covington 
comprised  one  school  division.  When  they  separated  in  1958, 
the  county  was  left  with  no  high  school  and  consequently 
sent  all  secondary  students  to  Covington,  Clifton  Forge,  or 
Bath  County  on  a tuition  basis.  In  1963,  Alleghany  High 
School  opened  for  white  high  school  students  only.  Negro 
high  school  students  continued  to  attend  the  Negro  high 
school  in  Covington.  Also,  a few  other  students,  white  and 
black,  continued  to  attend  school  in  Bath  County,  Covington, 
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or  Clifton  Forge  because  nearby  Alleghany  County  facilities 
wore  not  yet  available.  , 

In  1965  such  facilities  wore  ready  for  use  and  both  school 
divisions  at  the  same  time  completely  integrated. 

Ninety  to  100  black  residents  of  Alleghany  County  attended  school 
in  Covington. 

From  1948  through  1964—65,  about  150  black  high  school  pupils 
jer  year  were  sent  on  a tuition  basis  to  high  school  in  the  town  or 
' jexington  because  Rockbridge  County  offered  no  high  school  program 
::or  blacks.  Rockbridge  County  also  sent  about  125  white  pupils  to 
] Lexington  schools  through  1960  to  relieve  overcrowding. 

From  1960  through  1968-69?  Powhatan  County  public  schools  sent 
small  numbers  of  white  pupils,  tuition  paid,  to  public  schools  in 
Chesterfield  County,  the  city  of  Richmond,  and  Goochland  County,  on 
the  request  of  parents.  , _ _ _ . _ „ 

From  1959  through  1964,  about  a dozen  Tazewell  students,  all 
white,  attended  Russell  County  schools  for  reasons  of  proximity.  Dur- 
ing die  period  1959  through  1970  about  45  Tazewell  white  residents 
attended  Smyth  County  schools,  again  for  masons  of  proximity.  From 
1959  through  1964,  Tazewell  County  black  Students,  at  a rate  of  about 
10  per  year,  attended  Excelsior  High  School  in  McDowell  County, 
W.  ya.;  Tazewell  County  reimbursed  McDowell  County  for  their  per 

PUSndera  freedom  of  choice  plan  in  1965  and  1966,  black  residents  of 
the  town  of  West  Point  attended  school  in  King  and  Queen  County. 

Henrico  and  Chesterfield  Counties  have  been  transporting  school 
children  to  and  from  school  by  bus  for  many  years. 

HENRICO 

In  1957,  the  school  board  of  Henrico  adopted  transportation  poli- 
cies which  included  the  requirement  that  bus  routes  shall  be  estab- 
lished in  such  manner  as  to  require  approximately  1^4  hours’  nuining 
time  The  white  bus  routes,  formulated  with  the  assistance  of  the 
State  department  of  education  in  1957,  included  recommendations  that 
buses  travel  routes  ranging  from  11  to  20  miles,  in  certain  instances. 

In  1962  a committee  from  the  Westwood  Civic  Association  appeared 
before  the  board  to  request  a change  in  the  Westwood  boundary  line  to 
permit  their  children  to  attend  schools  other  than  those  into  which 
they  had  been  zoned.  One  reason  presented  in  support  of  the  applica- 
tion was  that  Westwood  children  “have  attended  twelve  different 

schools  in  15  years.”  The  board  denied  the  request. 

Until  1969,  black  high  school  students  in  Henrico  County  had  the 
choice  of  attending  the  Virginia  Randolph  High  School  in  the  north- 
ern section  of  Henrico,  or  the  nearest  formerly  all-white  school.  Black 
children  would  go  to  the  Virginia  Randolph  site  from  the  Varina  area 
by  bus.  The  evidence  fails  to  disclose  the  length  of  time  the  tnp  took 

In  1969-70,  the  county  of  Henrico  transported  daily  an  average  of 
22,484  pupils,  of  whom  9,694  were  secondary  pupils  and  12,790  were 
elementary  pupils.  A total  of  199  buses  were  used.  Of  these,  180  were 
in  daily  operation.  They  transported  pupils  a total  of  1,139,006  miles. 
On  an  average,  each  bus  carried  113  pupils.  The  total  cost  of  Henrico  s 
busing  operation  that  year  was  $638,745.18. 
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Of  456  bus  trips  scheduled  in  Henrico  County  in  1970-71, 436  take 
less  than  30  minutes  to  complete.  Twenty  trips  take  between  y%  hour 
and  1 hour.  A single  trip  takes  slightly  over  1 hour. 

Henrico  has  used  a transportation  system  requiring  students  to 
transfer  buses;  in  at  least  one  instance  students  were  required  to  wait 
-until  4 :15  p.m.  for  their  transfer  bus  on  their  homebound  ride. 

CHESTERFIELD 

The  Chesterfield  School  Board  minutes  of  January  1940  record  that 
the  chairman  named  a committee  to  investigate  the  possibility  of 
extending  a contractor’s  bus  route  “on  Stockton  Street  to  accommodate 
pupils  in  that  congested  area,  thus  making  it  unnecessary  for  the 
• children  to  wait  in  the  cold  for  the  bus.” 

On  November  22,  1939,  the  Chesterfield  County  School  Board  ap- 
pointed a committee  to  investigate  the  advisability  of  transporting 
Negro  high  school  students  to  D.  Webster  Davis  High  School.  The 
committee  reported  in  early  1940  that  since  the  county  furnished  high 
school  facilities  at  Hickory  Hill  for  blacks,  the  board  should  refuse 
'to  provide  transportation  to  the  Davis  High  School.  The  board  ap- 
proved that  recommendation. 

In  1941,  black  patrons  again  requested  that  the  county  furnish  bus 
transportation  for  black  high  school  students  going  to  Hickory  Hill 
and  D.  Webster  Davis  High  Schools.  A committee  was  appointed  to 
investigate.  At  the  next  meeting  the  request  was  renewed.  The  commit- 
tee, composed  of  the  superintendent,  requested  further  time  for  study. 

In  October  1943,  a delegation  of  black  patrons  appeared  to  request 
that  their  children  be  furnished  transportation  to  the  Beulah  School. 
A committee  was  appointed  to  make  arrangements. 

On  October  9,  1951,  the  board  of  supervisors  were  receiving  com- 
plaints concerning  overcrowding  on  school  buses.  Applicants  stated 
that  they  had  gotten  no  relief  from  the  superintendent  of  schools  and 
the  school  board. 

On  October  24,  1962,  a group  of  Midlothian  District  parents  pro- 
tested to  the  superintendent  the  removal  of  their  children  from  South- 
ampton School  to  Bon  Air  School  on  the  ground  of  inconvenience 
caused  by  the  transportation  distance. 

In  August  of  1963,  parents  of  15  children  on  Beechwood  Avenue 
protested  their  transfer  to  Matoaca  High  School  for  the  new  session. 
There  was  a discussion  of  the  busing  distances  involved ; the  board  de- 
termined to  adhere  to  its  plan  of  assignment.  Some  of  the  parents 
whose  children  were  transferred  to  the  Matoaca  High  School  brought 
suit  to  enjoin  the  assignment.  The  individual  parents  asked  the  board 
to  reconsider  the  transfer,  stressing  the  number  of  railroad  crossings, 
mileage  to  Matoaca  High  School,  and  their  personal  desire  to  have 
their  children  continue  at  Thomas  Dale.  The  school  board  agreed  to 
study  the  matter. 

The  Virginia  Pupil  Placement  Board  reassigned  to  Thomas  Dale 
School  13  of  the  Beechwood  residents.  The  school  board  decided  to  give 
the  seven  remaining  a freedom  of  choice,  subject  to  the  decision  of  the 
pupil  placement  board. 

In  the  opinion  of  the  Chesterfield  School  superintendent,  there  are 
no  harmful  educational  effects  attributable  to  the  bus  ride  experienced 
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by  pupils  in  the  Grange  Hall  area  who  are  transported  to  Midlothian 
High  School  in  order  to  take  advantage  of  programs  not  available  at 
the  Grange  Hall  School,  and  the  Court  so  finds. 

The  transportation  practice  in  Chesterfield  County  has  included 
transfer  buses  which  wait  at  pickup  points  for  students  to  arrive  on 
‘other  buses 

The  Carver  School  is  about  2 miles  from  the  Curtis  School.  Carver 
was  a black  school  through  June  of  1970,  attended  by  students  from  all 
■ ovev  Chesterfield  County.  The  longest  bus  route  to  it  took  about  1 hour 
:and  45  minutes  to  cover. 

The  Chesterfield  superintendent  of  school  was  not  aware  of  the 
maximum  time  that  Chesterfield  pupils  might  spend  on  a bus  going  to 
and  from  school  each  day.  As  an  educator  he  felt  confident  in  relying 
-upon  the  transportation  division  people  on  his  staff.  He  did  not  believe 
that  a transportation  time  of  1 hour  would  be  inordinate. 

In  1970-71, 85  percent  of  Chesterfield  County  pupils  transported  by 
the  school  board  traveled  less  than  30  minutes.  Of  the  376  trips,  47  were 
between  31  and  45  minutes,  and  8 were  between  46  and  60  minutes. 
Three  trips  were  61  minutes  or  more.  One  bus  trip  takes  about  2 hours, 
however.  This  accommodates  students  going  to  Manchester  and  Mid- 
lothian High  Schools  from  the  Gange  Hall  area. 

In  1969-70,  Chesterfield  County  transported  daily  an  average  of 
24,715  pupils,  of  whom  8,088  were  secondary  pupils  and  16,627  were 
elementary  students.  There  were  228  buses  operated ; of  these,  180  were 
in  daily  operation.  They  carried  students  a total  of  1,516,085  miles. 
The  total  cost  of  Chesterfield’s  busing  program  that  year  was 
.$804,962.79. 

There  is  no  evidence  before  this  Court  that  would  give  rise  to  any 
conclusion  other  than  that  the  time  and  distance  contemplated  by  the 
proposed  plan  would  not  be  so  great  as  to  either  risk  the  health  of  the 
children  or  significantly  impinge  on  the  educational  process,  and  the 
Court  so  finds. 

The  Court  finds  that  the  transportation  contemplated  will  in  no 
event  be  for  a longer  distance  or  time  than  the  maximum  now  utilized 
by  the  respective  county  defendants. 

In  reference  to  the  transportation  needs  called  for,  the  consolidation 
of  the  Richmond,  Henrico,  and  Chesterfield  school  systems  under  the 
plan  proposed  by  the  Richmond  School  Board  will  not  require  addi- 
tional buses. 

From  1941  to  the  present,  Chesterfield  County  has  sent  substantial 
numbers  of  pupils  to  school  in  the  adjoining  cities  of  Petersburg  and 
Richmond.  In  1949. 1950  and  1951,  about  100  black  students  attended 
school  outside  the  county.  In  other  years,  all  students  transferring 
were  either  white  or  of  race  unknown  to  the  Court,  save  for  80  blacks 
taking  vocational  training  in  1971.  At  one  time,  several  hundred 
white  Chesterfield  students  went  beyond  their  county  for  an  education. 
Since  1964,  however,  no  more  than  about  50  per  year,  on  an  average*, 
do  so.  Reasons  for  the  transfer  of  these  fairly  substantial  numbers  of 
Chesterfield  children  to  adjoining  school  divisions  were  proximity  and 
access  to  special  education  facilities,  from  1949  through  1964. 

In  late  1942,  the  superintendent  requested  and  secured  from  the 
board  of  supervisors  a supplemental  appropriation  to  pay  for  the  in- 


o 

ERIC 


216 

struction  of  Negro  high  school  pupils  in  the  D.  Webster  Davis  High 
School  outside  the  county  system  and  elementary  pupils  in  the  Matoaca 
Laboratory  School. 

On  November  10, 1942,  the  Chesterfield  County  Board  of  Supervisors 
acceded  to  the  school  board’s  request  and  appropriated  a supplement 
of  $4,650  for  the  instruction  of  high  school  pupils  at  D.  Webster  Davis 
High  School  and  elementally  pupils  at  Matoaka  Laboratory  School 
for  that  session.  Further  requests,  on  October  9,  1945,  for  appropria- 
tions to  pay  for  instruction  at  Webster  Davis  and  Matoaka  Laboratory 
School  were  denied  by  the  board  of  supervisors,  for  the  stated  reason 
that  the  year’s  budget  had  been  completed. 

For  the  1945-46  session,  at  the  request  of  two  officials  of  Virginia 
State  College,  the  Chesterfield  School  Board  directed  that  $3,000  be 
added  to  the  budget  for  instruction  of  students  attending  the  Webster 
Davis  High  School. 

On  October  25,  1948,  the  Colonial  Heights  School  Board  requested 
the  Chesterfield  County  School  Board  to  enter  into  a contract  to  fur- 
nish school  facilities  for  city  children  during  1948-49.  The  county 
school  board  agreed  to  do  so.  Under  the  terms  of  the  contract,  the 
county  school  board  of  Chesterfield  County  agreed  to  operate  and  main- 
tain tlie  public  school  facilities  in  the  city  of  Colonial  Heights  upon 
the  condition  that  the  city  school  board  reimburse  the  county  for  all 
expenses,  including  those  of  sending  city  high  school  pupils  to  the 
Petersburg  High  School  and  to  Thomas  Dale  High  School  in  Chester, 
Va. 

In  1949,  two  Negro  high  school  students  who  registered  in  Peters- 
burg schools  requested  the  board  to  pay  their  tuition  “on  the  same 
basis  as  white  pupils.”  Board  minutes  relate  the  following  action: 
“Since  the  county  has  provided  on  excellent  Negro  high  school  with 
modern  facilities  and  transportation  is  available  to  the  school  . . . 
the  request  for  tuition  was  denied.”  The  Chesterfield  School  Board 
resolved  that  beginning  in  the  fall  of  1949,  all  Chesterfield  residents 
would  be  required  to  attend  county  schools,  and  no  tuition  would  be 
paid  to  other  school  divisions  for  the  education  of  Chesterfield 
residents. 

In  January  of  1949,  a delegation  requested  that  Ettrick  and  Matoaca 
High  School  pupils  be  permitted  to  continue  to  attend  the  high  schools 
in  Petersburg.  The  board  refused  to  so  allow.  However,  on  request 
at  the  same  meeting,  the  board  resolved  to  allow  elementary  pupils 
in  the  Virginia  State  College  community  to  continue  to  attend  the 
Matocaca  Laboratory  School  on  the  basis  that  the  school  board  would 
reimburse  the  college  in  an  amount  equal  to  the  average  daily  attend- 
ance of  such  pupils. 

In  February  of  1949,  the  board  directed,  its  superintendent  to  submit 
a bill  for  $28,450.98  for  the  costs  of  educating  (Colonial  Heights  pupils 
through  December  31,  1948,  for  payment  by  the  Colonial  Heights 
School  Board. 

On  March  8,  1949,  the  board  of  supervisors,  after  conference  with 
the  Chesterfield  County  School  Board,  resolved  to  request  the  school 
board  to  continue  to  pay  tuition  for  high  school  students  in  Matoaca 
area  desiring  to  go  to  school  in  Petersburg,  for  a period  of  3 years. 

On  June  22,  1949,  the.  Chesterfield  Board  of  Supervisors  entered 
into  a contract  with  the  city  of  Colonial  Heights  to  use  an  elementary 
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school  building  in  the  city,  commencing  July  1,  1949,  'and  until  liti- 
gation between  the  city  and  the  county  terminated. 

In  June  of  1953,  the  Chesterfield  School  Board  resolved  to  coop- 
erate fully  in  establishing  a school  for  mentally  retarded  children  in 
Richmond,  Henrico,  and  Chesterfield,  in  cooperation  with  school  au- 
thorities of  the  neighboring  jurisdictions.  Soon  thereafter  the  board 
authorized  its  superintendent  to  make  a survey  of  Negro  mentally 
retarded  children  in  the  county,  with  an  eye  to  using  space  then  avail- 
able at  the  Hickory  Hill  School.  The  school  board  resolved  to  educate 
mentally  retarded  Negro  children  at  the  Kingsland  School. 

In  February  of  1954,  Lucian  Adams,  currently  superintendent  of 
schools  of  Richmond,  appeared  before  the  Chesterfield  County  Board 
of  Supervisor's  to  discuss  the  possibility  of  the  city’s  acquiring  a site 
in  the  county  on  which  to  build  a white  high  school.  Adams  then  stated 
that  no  good  site  was  available  within  the  city. . 

On  March  13, 1957,  the  school  boards  of  Colonial  Heights  and  Ches- 
terfield met  jointly  to  elect  a division  superintendent  of  schools. 

In  1957-58,  the  city  of  Richmond  provided  special  education  facil- 
ities for  Chesterfield  County  pupils.  The  city  continued  this  service 
in  1958-59,  although  it  was  unable  to  accommodate  additional 
applicants. 

The  city  of  Richmond  public  schools  advised  Chesterfield  school  au- 
thorities in  December  of  1959  that  special  education  facilities  there- 
tofore provided  would  not  be  available  in  the  1960-61  session.  The 
school  lioard  directed  its  superintendent  to  confer  with  the  Richmond 
superintendent  in  an  effort  to  “continue  the  services  we  now  enjoy, 
on  a tuition  basis.” 

In  1961,  160  white  and  63  Negro  pupils  from  Chesterfield  attended 
Petersburg  high  schools  by  tuition. 

In  1961,  the  Chesterfield  School  Board  unanimously  requested  the 
State  board,  of  education  to  constitute  the  county  of  Chesterfield  a sep- 
arate school  division,  and  requested  the  concurrence  of  the  board  of 
supervisors. 

In  March  1962,  the  Chesterfield  School  Board  made  arrangements 
with  Dr.  Thomas  Little  of  the  Richmond  city  schools  for  the  trans- 
portation of  Chesterfield  pupils  to  the  cooperative  training  center. 

In  1963,  the  school  board  accepted  nonresident  pupils  for  enrollment 
on  a tuition  basis,  subject  to  final  decision  of  the  pupil  placement  board. 

In  late  1963,  the  school  board  approved  admission  of  out-of-division 
students  to  certain  Chesterfield  schools,  subject  to  their  placement  in 
such  schools  by  the  State  pnpi'l  placement  board. 

Just  after  the  opening  of  school  in  1964,  Mr.  Fulghum,  a school  offi- 
cial, advised  the  board  that  lie  hoped  soon  to  begin  transportation  of 
Chesterfield  pupils  to  the  cooperative  training  center  in  Richmond. 

On  August  10,  1966,  the  Chesterfield  School  Board  authorized  the 
superintendent  to  handle  each  case  on  applications  for  tuition  stu- 
dents “on  its  own  merit  and  bring  any  special  cases  to  the  board.” 

In  the  spring  of  1968,  the  Chesterfield  County  School  Board  ap- 
proved the  policy  of  admitting  seniors  who  had  moved  out  of  the 
county  but  wanted  to  finish  their  senior  year  at  their  Chesterfield 
school  on  a tuition  basis. 

For  the  school  year  1968-69,  Chesterfield  permitted  three  Powhatan 
County  students  to  attend  its  schools  in  exchange  for  three  Chester- 
field residents  possibly  being  admitted  to  Powhatan  schools. 
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As  part  of  the  resolution  of  the  annexation  suit  between  Richmond, 
and  Chesterfield,  which  concluded  during  the  summer  of  1969,  the- 
Chesterfield  and  the  Richmond  School  Boards  agreed  on  terms  on- 
which  educational  services  would  be  provided  during  the  transition.. 
Chesterfield  would  provide  classroom  space  and  instruction  on  a tui- 
tion basis  for  the  residents  of  the  annexed  area  for  whom  the  city  could! 
not  provide  in  the  1969-70  and  1970-71  school  years.  Chesterfield,  in 
addition,  would  teach  junior  and  senior  high  students  in  the  annexed 
area,  whom  the  city  could  not  accommodate  for  1971-72. 

In  the  fall  of  1970,  the  Chesterfield  superintendent  of  schools  ex- 
plained to  the  board  his  actions  in  response  to  the  requests  of  Chester- 
field residents  to  transfer  their  children  to  county  schools  from  those 
in  the  newly  annexed  area.  The  board  agreed  completely  with  his 
actions  and  directed  that  further  requests  for  transfers  would  thence- 
forth be  on  a space-available  basis.  . 

Currently,  Chesterfield  County  sends  some  pupils  to  a training; 
center  in  Petersburg  for  the  educable  mentally  retarded. 

According  to  a survey  taken  of  Chesterfield  County  schoolchildren 
recently,  1,299  white  students  and  36  black  students  attended  Rich- 
mond City  public  schools  in  the  year  previous  to  their  enrollment  in 

Chesterfield  schools.  . . , , , . 

In  1949,  the  superintendent  advised  the  board  that  attorneys  on 
behalf  of  Negro  patrons  in  the  Harrowgate  Road  area  had  . requested 
equal  facilities  for  Negro  and  white  children.  The  superintendent 
stated  that  he  had  answered  the  petition,  stating  that  full  transporta- 
tion facilities  were  then  being  offered.  The  board  resolved  to  approve- 
the  superintendent’s  action.  ; . Y , , A 

On  February  25, 1961,  the  board  of  supervisors  appropriated  about 
$285  per  month  to  the  health  department  in  order  to  employ  a “colored 
dentist,  who  would  work  in  the  colored  schools  of  the  county.” 

As  of  September  30,  1963,  the  superintendent  reported  enrollment 
to  the  school,  classifying  the  pupils  by  race.  _ • 

On  February  12,  1946,  the  Chesterfield  Board  of  Supervisors  re- 
ceived complaints  concerning  the  condition  of  a trash  dump,  near  the 
Hickory  Hill  School.  Rats  from  the  dump,  allegedly,  had  become  a 
menace  in  the  neighborhood.  The  boaid  urged  a committee,  earlier 
appointed,  to  find  a suitable  alternative  location.  When  the  principal 
of  the  Hickory  Hill  School  complained  of  the  rats,  the  board  resolved 
to  post  “No  Dumping”  signs  and  appropriated  $50Q  for  extermination 

On  October  12,1948,  the  board  of  supervisors  resolved  to  resume  use- 
of  the  dumping  area  near  the  Hickory  Hill  High  School,  : • 
In  early  1949,  the  superintendent  advised  the  board  that  property 
to  the  south  of  the  Hickory  Hill  School  might  be  rezoned  for  business 
purposes.  The  board  took  no  action,  not  objecting  fo  such  a change. 

On  January  8, 1952,  a citizen  complained  to  the  Chesterfield  Board 
of  Supervisors  about  the  health  hazards,  due  to  mosquito  breeding  in 
the  general  area  of  Hickory  Hill  High  School.  The  board  referred 
this  matter  to  the  health  department.  : ' v.yy'  " . „ 'it 

On  August  26,  1955,  the  United  Civic  Association  of  Chesterfield 
County,  By  counsel,  before  the  board  of  supervisors,  to  complain  of 
the  condition  of  the  landfill  operated  in  front  of  the  Hickory  Hill 
School . Their  attorney  complained  of  rat  infestation  and  stagnant 
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water.  On  September  23,  1965,  another  delegation  complained  to  the 
board  of  supervisors  concerning  the  Hickory  Hill  landnll.  The  board, 
requested  the  city  of  Richmond  to  reduce  the  elevation  of  the  landfill. 

On  November.  12, 1946,  the  colored  farm  agent  and  the  colored  home 
demonstration  agent  appeared  before  the  board  and  requested  office' 
space.  The  board  referred  the  matter  to  the  buildings  and  grounds 
committee  for  “action  as  early  as  possible.” 

On  February  12, 1948,  the  colored  farm  agent  appeared  before  the 
board  of  supervisors  to  repeat  his  request  for  office  space  for  himself 
and  the  colored  home  demonstration  agent.  The  board  referred  the 
matter  to  the  buildings  and  grounds  committee. 

In  October  of  1948  the  board  of  supervisors  gave  the  colored  farm 
agent  and  the  home  demonstration  agent  permission  to  use  the  lower 
end  of  the  Red  Cross  building  on  the  county  fairgrounds. 

Between  1946  and  the  securing  of  office  space  in  October  1948,  the' 
colored  agents  made  several  requests  for  same,  and  on  at  least  one' 
occasion  the  colored  country  farm  agent  requested  that,  since  the' 
county  bad  not  provided  him  with  office  space,  it  at  least  meet  the  bill 
for  the  telephone  which  he  had  had  installed  in  his  home.  The  board! 
of  supervisors  refused. 

On  June  22, 1949,  the  board  of  supervisors,  on  request,  authorized 
the  executive  secretary  to  purchase  two  desk  lamps  and  one  fan  for 
the  office  of  the  colored  farm  agent  and  the  colored  home  demonstra- 
tion agent. 

On  June  11,  1957,  the  Chesterfield  Board  of  Supervisors  voted  to. 
employ M.  J.  Edwards  as  the  colored  agricultural  agent  for  the  county,. 

Writing  in  midcentury,  an  historian  of  the  region  remarked,  “So,' 
counting  only  from  1607,  Chesterfield  looked  back  with  certainty  to. 
almost  three  and  one-half  centiiriesof  white  occupancy.” 

On  January  31,  1940,  a delegation  of  Negro  citizens  addressed  the 
Chesterfield  County  School  Board,  requesting  the  establishment  of 
a regular  pay  scale  for  black  teachers  based  on  training  and' experi- 
ence, and  an  increase  in  black  teachers’  salaries  up  to  a certain  mini- 
mum level.  The  salary  of  the  Negro  supervisor  for  1940-41  was  $1,200. 

In  1940,  the  Chesterfield  School  Board  rejected  the  requests  of  the. 
principals  of  Union  Grove  School  and  Kingsland  School  for  raises  in 
salary  on  the  ground  that  they  had  not  been  anticipated  in  the  current . 
budget. 

In  1940,  again  a delegation  of  black  citizens  petitioned  the  Chester-, 
field  School  Board  to  act  immediate! v to  equalize  black  teachers’ sala- 
ries with  those  of  whites.  The  beard  accepted  the  petition  and  filed;, 
it  for  future  consideration. 

< At  the  school  board  meeting  of  March  26, 1941,  a delegation  of  black 
citizens  again  appeared  before  the  Chesterfield  Board  and  urged  that 
their  request  presented  in  December  1940,  be  answered.  The  boardv 
resolved  that  it  would  be  its  policy  to  adopt  a single  salaiy  schedule  - 
beginning  with  the  1942-43  sessitm. 

In  October  1947,  a delegation  of  patrons  of  the  Union  Grove  Negro- 
school  complained  to  the  board  that  their  children  were  not  receiv- 
ing adequate  preparation  for  high  school  and  that  the  school- was  being  - 
run  in  an  inefficient  and  undisciplined  maimer.  The  bpard  directed: 
the  superintendent  to  investigate. 
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In  early  1949,  tlie  Chesterfield  School  Board  adopted  what  appeared 
to  be  uniform  salary  scales  for  classroom  teachers.  . . . 

In  1952,  the  board  authorized  the  county’s  smgle  Negro  music  teach- 
er to  be  reimbursed  $10  per  month  for  travel.  The  board,  however, 
declined  to  pay  half  of  the  purchase  price  of  a piano  for  Carver  High 
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The  opening  day  calendars  for  1962-63,  and  1963-64,  scheduled  seg- 
regated meetings  of  principals  and  teachers. 

When  the  Dupuy  School  was  closed  after  the  1969-70  school  year, 
its  principal,  who  was  black,  was  transferred  to  a position  as  associate 
principal  at  the  Ettrick  building.  Subsequently,  the  principal  at 
Ettrick  retired,  and  currently  the  former  Dupuy  principal  is  pnn- 

ci^al  o|  2^0,  the  Department  of  Health, Education,  and  Wel- 

fare, Office  of  Civil  Rights,  expressed  its  concern  to  Superintendent 
Kelly  over  the  system’s  performance  of  recruitment  of  black  proles- 

a°Whenathe  Union  Branch  all-black  elementary  school  was  closed  at 
the  end  of  the  1969-70  session,  its  black  principal  was  made  associate 

director  of  title  1 project  for  the  county.  . . . _ , 

When  the  Carver  School  was  closed,  its  principal,  who  was  black, 
was  transferred  to  the  central  administration  office  and  made  a plan- 
ning principal. 


Desegregation  Efforts  After  Brown 

In  1954,  the  following  notation  appears  in  the  Chesterfield  School 
Board  minutes : 

A motion  made  by  Mr.  Wells  asking  that  members  of  this 
board,  as  individuals,  seek  the  advice  of  our  legislators  on 
the  recent  Supreme  Court  decision,  died  for  lack  of  a second. 

In  mid-1955,  the  Chesterfield  School  Board  incorporated  superin- 
tendent’s memorandum  No.  3164  of  June  28, 1955,  in  the  minutes  of 
its  meeting.  This  is  the  memorandum  wherein  the  State  board  of  edu- 
cation adopted  as  “the  policy  of  this  Commonwealth”  that  Virginia 
public  schools  would  operate  in  the  coming  school  session  as  before. 

The  Chesterfield  County  School  Board  resolved  that  it  favored  the 
convening  of  a constitutional  convention  to  amend  section  141  of  the 
State’s  organic  law  in  accordance  with  the  proposal  of  the  Commission 
on  Public  Education  appointed  by  the  then  Governor.  The  resolution 
stated: 

The  school  board  specifically  favors  the  proposals  providing 
for  a high  degree  of  local  authority  in  the  schools  with  par- 
ticular regard  to  the  assignment  of  pupils  and  teachers  and 
also  to  the  proposal  making  possible  tuition  grants  to  those 
parents  who  are  unwilling  to  have  their  children  attend 
integrated  schools.  • 

On  December  13, 1955,  the  Chesterfield  Board  of  Supervisor  ap- 

E roved  that  section  141  of  the  constitution  of  the  State  of  Virginia 
e amended  as  recommended  by  the  Gray  Commission  and  endorsed 
the  calling  of  a constitutional  convention. 
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On  August  14,  1956,  the  executive  secretary  of  Chesterfield  County 
read  into  (he  minutes  of  a board  of  supervisors  meeting  a letter  from 
the  Governor  and  a State  senator,  “Thanking  the  board  for  its  approv- 
al  of  the  proposed  action  on  the  school  problem.  The  board,  at  its 
July  24  meeting,  had  passed  a resolution  commending  the  Governor 
for  having  recommended  to  the  general  assembly  a proposal  to  con- 
tinue segregation  in  the  State’s  public  schools.  . , 

On  January  29, 1959,  the  Chesterfield  Board  of  Supervisors passed 
a resolution  urging  the  members  of  the  General  Assembly  of  Virginia, 
which  was  then  in  special  session,  to  enact  such  laws  as  “will  hold  the 
line  against  integration  of  the  races  in  the  public  schools  of  this 

Commonwealth.”  . 

The  board  of  supervisors  expressed  its  previous  stand  against  what 
they  considered  to  be  usurpation  of  the  State’s  sovereignty  by  the 
Supreme  Court  of  the  United  States,  and  pledged  to  the  Governor  and 
to  the  attorney  general  of  Virginia  their  continuing  support  in  this 
fight  to  preserve  constitutional  government.”  They  also  stated, 

...  if  it  is  necessary  in  order  to  preserve  segregation  in 
the  public  schools  of  this  Commonwealth,  that  all  public 
schools  in  this  State  'be  declared  in  vacation,  or  placed  under 
the  supervision  and  control  of  the  general  assembly  until 
a plan  can  be  devised  to  prevent  integration  of  the  races  m 
our  public  schools. 

The  Court  finds  that  the  officials  of  the  city  of  Richmond,  counties 
of  Chesterfield  and  Henrico,  as  well  as  the  State  of  Virginia,  have 
by  their  actions  directly  contributed  to  the  continuing  existence  of 
the  dual  school  system  which  now  exists  in  the  metropolitan  area 

of  Richmond.  , ^ ~ 

On  December  29, 1956,  the  Pupil  Placement  Board  of  the  Common- 
wealth of  Virginia  transmitted  the  following  telegram  to  the  Chester- 
field-Colonial Heights  superintendent  of  schools : 

Under  the  provisions  of  chapter  70,  “Acts  of  Assembly,” 
extra,  session  of  1956,  effective  December  29,  1956,  the  power 
of  enrollment  or  placement  of  pupils  in  all  public  schools  of 
Virginia  is  vested  in  tlie  pupil  placement  board.  The  local 
school  boards  and  division  superintendents  are  divested  of 
all  such  powers.  Within  a reasonable  time  you  will  be  fur- 
nished a supply  of  application  forms,  placement  forms,  and 
such  other  forms  and  instructions  as  may  be  necessary  for 
the  proper  administration  of  the  act.  In  the  interim,  and  pend- 
ing official  placement  by  the  pupil  placement  board,  under  the 
terms  of  said  statute  and  such  regulations  as  may  be  pro- 
mulgated, the  pupils  who  may  be  entitled  to  be  placed  in  a 
school  under  section  4 of  said  act  may,  in  the  discretion  of 
the  school  board  and  division  superintendent,  and  m con- 
f ormifcy  with  your  practices,  be  permitted  to  attend  school 
on  a temporary  basis,  subject  to  placement  by  this  board.  You 
will  please  make  proper  distribution  and  publication  of  this 
notice.  ,.  .•  • 

This  telegram  was  placed  in  the  school  board  mmutes.  Superintend- 
ent’s memorandum  No.  3360  of  January  11, 1957,  follows  immediately 
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in  the  minutes.  Therein  the  superintendent  of  public  instruction  states 
that  upon  the  request  of  the  pupil  placement  board  he  is  advising  local 
school  boards  of  the  procedures  to  be  followed  in  assigning  pupils. 
The  school  board  resolved  that  it  desired  to  assist  the  pupil  place- 
ment board  in  its  tasks. 

On  June  28,  1962,  the  pupil  placement  board  wrote  Dr.  Janies  H. 
Brewer,  of  Ettrick,  Va.,  to  advise  him  that  they  declined  his  request 
to  place  his  son  in  Ettrick  Elementary  School  and  had  placed  him 
in  the  Matoaca  Laboratory  School  instead.  Facto i-s  considered  in- 
cluded the  homogeneity  of  the  neighborhood,  and  the  Matoaca  Labor- 
atory faculty  and  facilities.  The  pupil  placement  'board  also  noted 
that  schoolbus  transportation  was  provided  to  the  Laboratory  School, 
but  not  to  Ettrick.  An  ore  tenus  hearing  to  review  this  decision  was 
required  to  be  advertised  in  a Richmond  newspaper  once  a week  for 
2 consecutive  weeks.  Obviously  the  purpose  of  such  a requirement 
was  to  inhibit  blacks  from  seeking  transfers  to  white  schools. 

The  present  superintendent  of  Chesterfield  schools  agreed  that  the 
school  environment  plays  a role  in  developing  children’s  attitudes.  At 
the  elementary  level  lie  hoped  that  children  would  gain  a sense  of 
the  geography  of  their  own  community  while  in  or  near  their  school. 
He  stated  that  perhaps  some  areas  in  Chesterfield  were  homogeneous 
as  to  race.  He  thought  racial  homegeneity  was  not  a proper  basis 
upon  which  to  develop  assignment  patterns;  and.  the  Court  concurs. 
That  factor,  however,  was  used  in  Chesterfield  County  in  connection 
with  the  pupil  placement  board. 

In  early  1965,  the  Chesterfield  School  Board  directed  its  division 
superintendent  to  submit  to  the  Department  of  Health,  Education, 
and  Welfare  a copy  of  the  order  of  this  Court  in  McLeod  v.  County 
School  Board  of  Chesterfield  County , of  November  15,  1962,  and 
infonn  that  Department  that  the  School  Board  of  Chesterfield  County 
was  in  compliance  with  that  order. 

In  March  of  1966  the  Department  of  Health,  Education,  and  Wel- 
fare transmitted  desegregation  guidelines  to  the  Chesterfield  School 
Board. 

On  April  7,  1966,  the  school  board  discussed  a desegregation  plan 
required  by  title  VI  of  the  1964  Civil  Rights  Act  and  adopted  a free- 
doin-of -choice  proposal. 

In  late  1966  the  school  board  determined  to  defer  consideration  of 
operating  a Headstart  program  in  the  county  because  HEW  guidelines 
restricted  the  ojierntional  authority  of  the  school  board. 

During  the  school  year  1967-68,  under  a freedom-of-choice  plan, 
710  Negro  children  were  anticipated  to  attend  formerly  white  schools 

In  the  spring  of  1968  new  school  desegregation  guidelines  were  re- 
ceived by  the  superintendent,  and  he  shared  this  information /with  the 
school  board. 

The  Chesterfield  School  Board  was  informed  in  March  1968  of  the 
results  of  the  freedom-of-choice  plhn  for  the  1968-69  school  year. 

Dr.  Eloise  Severinson,  of  the  Department  of  Health,  Education,  and 
Welfare,  wrote  Superintendent  Alcorn  on  July  16,  1968,  concerning 
possible  termination  of  Federal  aid.  Dr.  Alcorn  advised  the  board  of 
this  possibility  and  discussed  desegregation  plans  for  the  coming  year. 
Approximately  $900,000  in  Federal  funds  were  at  stake. 
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On  August  20, 1968,  a special  meeting  was  held  concerning  desegre- 
gation matters.  The  board  met  in  executive  session  with  its  counsel. 
After  public  discussion  the  board  decided  to  propose  to  HEW  a plan 
of  total  desegregation  bv  September  1970. 

In  August  of  1968  the  Chesterfield  School  Board  approved  a new 
desegregation  plan  for  submission  to  HEW.  The  board  proposed  to 
close  Bermuda,  Hickory  Hill,  Kingsland,. Midlothian,  and  Winterpock 
Elementary  Schools  prior  to  the  1969—70  session,  and  to  close  Carver 
High  School,  Dupuv  Elementary,  and  Union  Branch  Elementary  the 
succeeding  year.  Alter  the  closuig  of  these  black  schools  all  pupils 
would  be  assigned  by  geographic  zones.  The  Department  of  Health, 
Education,  and  Welfare  approved  the  plan  as  submitted. 

On  April  23,  1969,  the  Chesterfield  Board  of  Supervisors  requested 
the  school  board  and  the  superintendent  to  reconsider  the  school  plan 
that  they  submitted  to  the  Department  of  Health,  Education,  and 
Welfare  for  the  reasons  that  the  plan  would  necessitate  some  over- 
crowding, the  use  of  temporary  facilities,  and  that  the  annexation 
case  then  pending  might  require  further  redistribution  of  students. 

After  the  opening  of  schools  for  the  1969-70  session,  when  Rich- 
mond city  schools  were  operating  under  an  interim  desegregation 
plan  ordered  by  this  Court,  and  at  a time  when,  under  agreement 
ancillary  to  the  recent  annexation  of  additional  territory,  a number  of 
Chesterfield  County  residents  were  to  be  educated  under  agreement 
in  tiro  Richmond  city  schools,  the  Chesterfield  superintendent  of 
schools  publicly  offered  any  such  Chesterfield  resident  a place  in  the 
county  school  system.  Dr.  Ke]lv  recommended  this  action  to  the  chair- 
man of  the  school  board,  and  thereafter  extended  air  invitation  to  any 
Chesterfield  County  student  to  come  to  Chesterfield  schools,  not  re- 
stricting his  announcement  to  those  who  had  specifically  so  requested. 

In  1970-71,  Dr.  Kelly  stated,  and  the  Court  so  finds,  that  some 
Richmond  residents  attempted  to  enroll  in  Chesterfield  County  schools 
This  was  the  first  year  for  substantial  desegregation  at  some  levels  in 
the  city  schools. 

In  1969-70  there  wrere  nine  Chesterfield  Coruity  schools  without  any 
blacks  on  their-  faculty. 

Richmond  residents  have  rented  apartments  in  Chesterfield  County 
and  used  such  addresses  in  an  effort  to  enroll  in  Chesterfield  schools. 

In  1969,  under  a freedom-of -choice  plan,  Carver  High  School  ac- 
cepted students  from  all  over  the  county.  Black  students  were  bused 
to  Carver  High  School  from  all  points  of  the  county.  In  the  school 
year  1968-69  there  were  nine  schools  with  all -black  student  bodies  in 
Chesterfield. 

It  seems  obvious  that  desegregation  by  means  of  a freedom-of- 
choice  plan  was  and  will  be  impeded  if  various  schools  within  the 
system  are  identified  by  such  terms  as  “formerly  all  black,”  “formerly 
all  white,”  or  are  allocated  faculty  members  entirely  or  predominantly 
of  one  race. 

In  the  years  1966-67  through  1969-70,  the  student  body  at  the 
Carver  Middle  School  and  at  the  Carver  High  School  was  100  per- 
cent black,  and  the  faculty  was  over  90  percent  black.  . ’ 

The  Chesterfield  County  superintendent  of  schools  testified  that 
ho  would  not  know,  as  superintendent,  the  percentage  of  the  number 


of  black  elementary  teachers  at  each  of  liis  schools  or  the  number  of 

Negro  students  in  various  extracurricular  activities.  _ 

In  1970-71  there  wore  13,586  elementary  students  in  Chesterheld 
County  schools,  of  whom  1,189,  or  8.75  percent,  were  black.  In  1966-67 
there  were  1,467  black  pupils  in  Chesterfield  County  schools.  The 
absolute  number  of  black  elementary  students  has  been  falling  grad- 
ually at  least  since  1966-67.  In  1970-71, 44.5  percent  of  the  students 
and  42.1  percent  of  the  faculty  at  the  combined  Ettnck  and  Ettnck 
annex  school  were  black.  At  the  Matoaca  Laboratory  School,  in  the 
same  year,  99  percent  of  the  students  and  100  percent  of  the  faculty 
were  black.  Substantially  the  same  racial  proportions  prevailed  in  this 
school  over  the  preceding  four  sessions.  . . , , ....  , 

The  popular  reaction  in  Chesterfield  to  the  phasing  out  of  all-black 
schoolslias  been  highly  tolerant.  • , _ , ...  . . . 

Racial  enrollments  for  the  Chesterfield  County  public  schools  in 
1969  and  1970  showed  that  out  of  27  facilities,  14  have  either  the  same 
black  enrollment  or  a smaller  one  in  1970-71  than  during  the  previous 


session. 

Chesterfield  County  defendants  argue  that,  under  the  definition  of 
Dr.  Pettigrew,  all  the  schools  of  Chesterfield  County  are  racially  non- 
identifiable.  This  is  not  the  case,  for  one  of  the  criteria  of  integration 
applied  by  Dr.  Pettigrew,  hereinafter  referred  to,  is  the  requirement 
that  black  students,  though  they  might  be  in  a minority^articipate 
fully  in  the  life  of  the  school.  Chesterfield’s  own  exhibit  CX-32  illus- 
trates that  as  the  proportion  of  black  students  rises  from  about  3 per- 
cent to  well  over  10  percent,  in  a particular  high  school,  the  number 
of  extracurricular  organizations  in  which  blacks  play  a part  rises 
dramatically.  The  court  has  in  mind  the  comparison  between  Thomas 
Dale  High  School  and  Meadowbrook  High  School.  In  Thomas  Dale 
there  are  191  blacks  and  1,506  whites;  this  school  has  26  active  extra- 
curricular clubs— 21  have  participants  of  the  black  race.  By  compari- 
son, in  Meadowbrook  High  Schoolj  where  33  blacks  attend  school  with 
1 102  whites, 27  such  clubs  are  active— blacks  take  part  in onlvsix of 
t&em.  Of  nine  active  sports,  blacks  participate  in  seven  at  Thomas 
Dale  and  only  three  at  Meadowbrook. 

The  Matoaca  Laboratory  School  historically  had  been  operated  on 
the  grounds  of  Virginia  State  College  with  financial  aid  from  the 
State  flowing  through  the  Chesterfield  County  School  Board.  The 
county  school  board,  in  addition,  has  provided  some  teaching  mate- 
rials, dus  transportation  for  pupils,  and  some  food  service. 

Chesterfield  defendants  assert  that  the  sole  connection  between 
Chesterfield  County  and  the  Matoaca  Laboratory  School,  which  has 
historically  been  and  is  to  this  date  all  black  or  nearly  so,  lias  been 
that  Chesterfield  provided  transportation  for  its  students  arid  passed 
on  to  the  Virginia  State  College,  State  funds  to  be  used  in  operating 
the  school.  In  fad-  Chesterfield  school  officials  have  always  relied  upon 
the  laboratory  school  to  absorb  some  of  the  black  residents  in  the 
Ettrick  area  of  Chesterfield  County.  When  it  appeared  that  file 
capacity  of  the  Matoaca  Laboratory  School  was  inadequate  for  this 
purpose,  new  black  schools  were  built  instead  of  assigning  the  over- 
flowto  existing  white  facilities  or  expanding  them.  . 

When  the  Dupuv  Elementarv  School , was  under  construction,  the 
superintendent  of  (Chesterfield  County  schools  wrote  to  parents  con- 
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coming  transfers  from  the  Matoaca  Laboratory  School  and  the  Union 
Grove  School  to  the  new  facility.  He  wrote : 

As  you  well  know,  the  Matocaca  Laboratory  School  has 
been  overcrowded  for  a number  of  years,  and  those  of  you  who 
are  long-time  residents  will  recall  that  a number  of  years  ago 
we  transf erred  all  seventh  grade  children  to  the  Union  Grove 
School,  and  on  other  occasions  requested  some  of  the  children 
who  lived  not  far  from  the  college  to  attend  the  Union  Grove 
School  in  the  lower  grades. 

He  went  on  to  relate  that,  after  conference  with  Virginia  State  Col- 
lege officials,  new  enrollment  quotas  for  Matoaca  Laboratory  had  been 
fixed.  This  correspondence  demonstrates  the.  close  working  relation- 
ship existing  between  Chesterfield  and  Virginia  State  in  the  opera- 
tion of  the  laboratory  school. . • • 

Recently,  Dr.  Severinson  of  HEW  advised  Dr.  Kelly  that  the.  con- 
tinuation of  Chesterfield’s  connection  with  the  Matoaca  Laboratory 
School  might  conflict  with  HEW  compliance  requirements.  Therefore, 
during  the  hearings  in  this  case,  the  Chesterfield  County  School  Board 
attempted  to  disassociate  itself  from  the  school’s  operation  by  severing 
all  connection.  In  fact,  it  appeared  from  Dr.  Kelly’s  testimony ? Ches- 
terfield will  continue  to  afford  some  services  to  this  facility,  if  per- 
mitted. In  any  event,  the  most  that  can  be  said  for  the  defendants’ 
position  as  to  this  school  is  that  Chesterfield  County  and  the  State  of 
Virginia  have  operated  an  all-blade  school  for  many  years,  with  vary- 
ing degrees  of  jmrticipation  by  each. 

HSNRICO 

Four  years  after  Brown , the  Henrico  School  Board  was  still  sched- 
uling separate  meetings  for  Negro  and  white  principals. 

To  open  its  school  session  of  1961-62,  there  were  scheduled  separate 
orientation  meetings,  X-rays,  and  meetings  of  incumbent  teachers 
for  whites  and  Negroes.  . . . . 

For  the  1964-65  session  the  board  reappointed  principals  for  all  its 
schools,  classifying  the  Negro  school  separately. 

In  September  of  1964,  the  Henrico  coordinator  of  special  education 
submitted  a report  on  special  education  to  Superintendent  Moody. 
Therein  he  noted  that,  ‘‘inasmuch  as  there  are  more  Negro  people 
getting  certified  in  the  area  of  special  education,  it  may  be  necessary 
to  consider  employing  a few.”  . 

The  session  calendar  for  1968-69  of  the  Henrico  public  schools,  m 
providing  for  a superintendent’s  meeting  with  principals  and  staff, 
does  not  provide  for  racially  segregated  meetings. 

Henrico  has  in  the  past  differentiated  in  the  pay  scale  for  white 
and  Negro  teachers.  . ' ' 

Subsequent  to  a 1942  annexation  which  gained  for  Richmond  a 
portion  of  Henrico  County,  the  city  temporarily  took  into  its  schools 
about  300  Henrico  children.  The  county  leased  to  the  city  two  spare 
schoolbuses  for  that  year’s  transportation  needs  at  the  Westhampton 
School.  „ 

In  1953,  Henrico  voted  to  join  with  Richmond  and  Chesterfield 
in  the  operation  of  a joint  school  for  the  mentally  retarded. 

' • ( * 
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From  1944  through  1947,  about  90  ITenrico  students,  all  white, 
attended  Richmond  public  schools,  pursuant  to  an  agreement  ancillary 
to  an  annexation.  Beginning  in  1959,  Henrico  students  regularly  began 
to  attend  Richmond  schools  for  special  education  classes.  In  1960, 
Iienrico  began  to  send  pupils  to  Richmond  and  other  jurisdictions 
pursuant  to  the  State  tuition  grant  program.  The  implementation  of 
this  State  tuition  grant  program  entailed  large  expenditures  both  from 
the  county  and  from  the  State. 

John  F.  Kennedy  School,  operated  by  the  school  board  of  the  city 
of  Richmond,  is  located  in  Henrico  County.  Fairfield  Court  Ele- 
mentary School,  also  operated  by  Richmond,  is  located  partly  in  Hen- 
rico. Both  have  historically  had  predominantly  black  enrollments. 

In  1957,  the  Henrico  School  Board  requested  its  superintendent  to 
confer  with  Richmond  school  officials  on  the  possibility  of  some  Negro 
pupils  in  eastern  Henrico  attending  high  school  in  the  city. 

In  1961,  the  board  discussed  in  executive  session  the  possible  effect 
of  a merger  of  the  county  of  Henrico  and  the  city  of  Richmond  on  the 
Henrico  County  school  system. 

In  1962,  the  board  directed  the  superintendent  of  schools  to  handle 
applications  for  admission  by  nonresident  pupils  on  an  individual 
discretionary  basis. 

In  its  submission  to  the  Department  of  Health,  Education,  and  Wel- 
fare in  August  of  1965,  Henrico  Coimty  explained  its  policy  with 
respect  to  the  admission  of  nonresident  students.  One  justification  for 
admission  of  such  pupils  in  the  past,  the  plan  stated,  occurred  when 
a child  lived  just  over  the  county  line  and  much  closer  to  a Henrico 
school  than  to  his  own.  Dr.  Campbell  testified  that  this,  under  current 
policies,  would  not  be  considered  sufficient  “hardship”  to  justify  ad- 
mission, and  the  Court  so  finds. 

During  1970,  the  superintendent  informed  the  school  board  that 
nonresidents  were  making  increased  efforts  to  enroll  their  children  in 
the  county  schools,  and  the  Court  so  finds.  He  told  them  also  that 
in  his  opinion,  under  the  Civil  Rights  Act  of  1964,  Henrico  could  be 
“required  to  justify”  enrollment  of  nonresidents.  In  response,  the 
board  agreed  to  “continue  our  traditional  policy  oi  enrolling  non- 
resident pupils  on  a very  limited  basis  where  there  is  a justified  cause 
established.  Otherwise,  nonresident  pupils  cannot  be  admitted  even 
on  a tuition  basis.”  The  administration  was  advised  to  inform  princi- 
pals that  “extreme  care  must  be  used  in  enrolling  nonresident  pupils.” 

In  the  school  year  1970-71,  there  were  34,331  pupils  in  the  Henrico 
system.  Of  these  students,  2,035  had  transferred,  immediately  upon 
leaving  the  Richmond  system  over  the  past  10  years,  to  the  Henrico 
system. 

In  February  of  1956,  the  school  board  directed  its  superintendent 
to  advise  the  Congressman  from  its  district  that  the  Henrico  School 
Board  opposed  further  Federal  aid  to  education. 

On  October  18,  1956,  the  Henrico  Coimty  School  Board  accepted 
a voluntary  contribution  by  pupils  of  the  county’s  Negro  schools  to 
the  Virginia  Randolph  Foundation. 

Virginia  Randolph  High  School,  prior  to  its  closing  at  the  end  of  the 
1968-69  school  year,  had  an  attendance  zone  covering  the  entire  county 
of  Henrico. 
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The  Henrico  Board  of  Supervisors  did  not  leave  educational  matters 
to  the  school  board.  On  April  12,  1961,  they  passed  the  following 
resolution : 

Whereas,  it  is  recognized  that  the  education  of  our  chil- 
dren is  a basic  necessity  in  order  to  preserve  an  intelligent  and 
progressive  democracy,  and 

Whereas,  the  services,  facilities  and  methods  most  effectual 
to  this  end  differ  from  place  to  place,  and  are  best  known  by 
the  localities  themselves,  and 

Whereas,  in  recognition  of  this  fact,  education  has  been,  from 
the  earliest  history  of  our  country,  the  responsibility  of  the 
individual  States,  and 

Whereas,  Federal  encroachment  in  many  areas  is  being 
viewed  with  increasing  distaste,  and 

Whereas,  Federal  aid  in  any  undertaking  implies  a degree 
of  Federal  control : Now,  therefore,  be  it 

Resolved , That  this  board  expresses.  its  opposition  to  the 
establishment  of  any  further  Federal  aid  to  schools  or  Federal 
intervention  in  the  educational  affairs  of  the  several  States, 
be  it  further 

Resolved , that  the  Clerk  be  instructed  to  send  copies  of  this 
resolution  to  the  Honorable  Harry  F.  Byrd  and  the  Honor- 
able Willis  A.  Robertson,  U.S.  Senators  from  Virginia,  and 
the  Honorable  J.  Vaughan  Gary,  Representative  in  Congress 
from  the  Third  Congressional  District  of  Virginia. 

In  1965,  the  Henrico  School  Board  authorized  or  directed  its  chair- 
man to  sign  on  behalf  of  the  school  board  an  assurance  of  compliance 
with  HEW  regulations  implementing  title  VI  of  the  1964  Civil  Rights 
Act.  Copies  of  the  assurance  document  were  forwarded  to  the  super- 
intendent of  public  instruction  of  the  State  of  Virginia. 

In  May  of  1965,  the  Henrico  School  Board  prepared  a general  state- 
ment of  policies  under  title  VI  for  the  U.S.  Office  of  Education. 

The  Henrico  School  Board  proposed  to  comply  with  the  1964  Civil 
Rights  Act  by  means  of  a plan  which  gave  each  pupil  the  right  to 
apply  for  a transfer  by  parental  request  to  a school  other  than  that  to 
which  they  would  normally  be  assigned.  Choice  was  restricted  to  either 
the  nearest  formerly  all-Negro  school  or  the  nearest  formerly  all-white 

On  October  10, 1965,  the  superintendent  of  schoo'ls  submitted  a modi- 
fied plan  to  the  U.S.  Office  of  Education.  “The  choices  made  by  the 
white  population  made  it  impossible  to  operate  the  school  system  under 
the  previous  plan,”  he  said.  He  therefore  requested  approval  of  a plan 
based  upon  zones  and  freedom  of  choice,  which  gave  each  parent  the 
option  to  enroll  his  child  either  in  the  school  within  the  zone  of  resi- 
dence or  in  the  nearest  formerly  all-Negro  school. 

The  assistant  superintendent  of  schools  presented  to  the  board  a 
proposal  for  the  summer  of  1966  for  four  “target  area”  schools  to 
receive  Federal  financing  under  the  Elementary  and  Secondary  Edu- 
cation Act.  The  project  would  serve  pupils  in  grades  1 through  3 in 
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Fair  Oaks,  Central  Gardens,  Henrico  Central,  and  Virginia  Ran- 
dolph Elementary  Schools.  The  board  voted  to  authorize  transmission 
of  the  application  to  the  State  board  of  education  for  approval. 

In  1966  the  board  authorized  its  superintendent  to  “take  all  steps 
to  secure  HEW  approval  to  continue  the  present  plan  of  desegregation 
as  revised  to  include  some  faculty  desegregation.” 

At  a special  meeting  on  May  6, 1966,  at  which  the  chairman  and  two 
members  of  the  county  board  of  supervisors  and  the  county  manager 
were  present,  the  school  board  discussed  a meeting  at  the  U.S.  Office  of 
i Education  the  previous  day,  at  which  the  superintendent  of  schools, 

the  chairman  of  the  school  ooard,  the  chairman  of  the  cpunty  board  of 
i supervisors,  and  the  county  manager  were  present.  The  school  board 

! “reaffirmed  its  position  desiring  to  operate  on  the  basis  of  the  plan 

of  desegregation”  as  previously  adopted. 

On  May  10, 1966,  at  a special  meeting  of  the  school  board,  the  board 
reaffirmed  its  position  as  to  the  desegregation  plan  theretofore  adopted, 
authorized  the  superintendent  to  file  tnot  plan  with  the  Office  of  Edu- 
cation,  together  with  form  441-B,  with  the  notation  that  the  board 
i believed  tne  plan  in  compliance  with  the  HEW  guidelines,  and  de- 

• dared  its  opposition,  to  participation  and  further  conferences  with 

the  U.S.  Office  of  Education  except  those  necessary  to  pursue  admin- 
j istrative  remedies.  The  board  further  instructed  the  superintendent  to 

I proceed  with  the  plan  it  adopted  for  the  coming  year.  _ 

| Prior  to  the  opening  of  school  for  the  1967-^68  session,  the  Henrico 

\ School  Board  met  in  executive  session,  following  which  it  is  recorded 

j in  the  minutes  that  it  was  the  recommendation  of  the  superintendent 

| of  schools  that  the  Henrico  public  schools  continue  to  operate  under 

| the  current  desegregation  plan  for  the  forthcoming  year.  The  board 

i authorized  the  superintendent  to  file  form  441-B,  without  special  ~ 

i covenants,  with  the  U.S.  Office  of  Education.  . 

i On  February  16,  1968,  the  Henrico  Board  of  Supervisors  unani- 

i mously  passed  a resolution  rejecting  charges  by  the  Department  of 

! Health,  Education,  and  Welfare  that  sufficient  progress  toward  school 

desegregation  had  not  been  made,  “and  more  specifically,  that  officials 
are  maintaining  small  inadequate  schools,  and  that  tne  educational 
program  of  Virginia  Randolpn  High  School,  in  particular,  is  ‘demon- 
stratively inferior’  to  other  schools  in  the  system.”  The  'board  of  super- 
visors stated  its  support  for  the  “democratic  principle  of  complete  free- 
dom of  choice  for  every  child,”  and  noted  that  “over  42  percent  non- 
white  students  are  presently  attending  integrated  facilities;  27  of  the 
county’s  41  schools  are  now  desegregated.”  They  were,  in  fact  and  law, 
operating  a dual  system. 

On  October  24,  1968,  the  school  board  was  advised  by  counsel  that 
in  the  light  of  Federal  court  decisions  the  school  board  “has  no  choice 
except  to  close  the  four  Negro  schools  and  eliminate  a dual  school 
‘ system,”  according  to  the  minutes  of  the  board.^  Thereafter  the  board 

resolved  that  beginning  September  1969,  the  Fair  Oaks}  Henrico  Cen- 
tral, Virginia  Randolph  Elementary  School,  and  Virginia  Randolph 
High  School  should  be  closed  and  students  now  attending  those  schools 
. should  be  reassigned  according  to  geographic  zones.  The  board  resolved 
also  to  assign  teachers  and  staff  personnel  from  such  schools  on  an 
objective,  nonracial  basis,  beginning  in  September  1969.  The  board 
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made  its  resolution  contingent  upon  the  dismissal  by  the  Department 
of  Health,  Education,  and  Welfare  of  pending  enforcement 

P1  OntoSry  2, 1969,  Mrs.  Ruby  G.  Martin,  the  Director  of  the  Office 
for  Civil  Rights  of  the  Department  of  Health,  Education,  and  Welfare, 
wrote  to  Superintendent  Moody  that  the  desegregation  proposal  there- 
tofore submitted,  which  included  the  closing  of  the  four  all  black 
schools  and  the  reassignment  of  their  staffs,  would  be  acceptable,  bhe 
added  that  she  understood  that  the  system  would  be  operated  on  a 
liondiscriminatory  basis  in  all  other  aspects  and  directed  the  superin- 
tendent’s attention  to  HEW  regulations  covering  nondiscrimination 
in  the  reduction  of  professional  staff.  Mrs.  Martin  stated  that  the  state 
department  of  public  instruction  would  be  advised  of  Hcnnco  s eligi- 
bility for  Federal  financial  assistance.  ' , . , 

At  the  beginning  of  the  1969-70  school  year,  five  black  schools  were 
closed  by  the  comity  of  Henrico  as  part  of  its  compliance  effort.  The 
former  principal  at  the  Fair  Oaks  black  school  was  made  an  assistant 
principal  at  Brookland  School.  Henrico  Central  Elementary  School  s 
former  black  principal  was  made  an  assistant  principal  at  V anna 
Elementary  School.  The  Virginia  Randolph  Elementary  principal  was 
made  a visiting  teacher.  Virginia  Randolph  High  School  s black  prin- 
cipal was  moved  to  the  position  as  assistant  principal  at  Hermitage 

High  School.  . , , . j 

On  the  request  of  the  division  of  recreation,  the  school  board  au- 
thorized continuation,  during  the  summer  of  1969,  of  the  recreation 
program  at  Fair  Oaks,  Henrico  Central,  Virginia  Randolph  High 
School,  and  Virginia  Randolph  Elementary  School.  • , 

The  defendants  suggest  that  t)he  so-called  terminal  desegregation 
plan  adopted  by  Henrico  County  School  Board  for  1969-70  entailed 
the  “temporary  closing  of  certain  schools  which  had  remained  all 
Negro  schools  under  the  interim  desegregation  plan.”  In  fad;,  the  pro- 
posal made  to  HEW  does  not  indicate  that  the  shutdown  of  all  black 
schools  was  a temporary  measure,  and  HEW  officials  expressed  reser- 
vations about  effecting  desegregation  'by  closing  all  black  schools.  In 
fact,  some  of  the  schools  were  reopened  after  a year  of  idleness.  The 
Virginia  Randolph  facility,  however,  became  a special  program  center. 
Others  are  now  operated  as  annexes  to  formerly  all  white  schools,  after 
a change  in  name.  . ' ■ __  . 

On  November  28,  1969,  Dr.  Campbell,  superintendent  of  Henrico 
County  schools,  was  notified  by  the  regional  civil  rights  director  for 
the  Department  of  Health,  Education,  and  Welfare,  other  concern  that 
the  Central  Gardens  Elementary  School  appeared  to  be  becoming  an 
all  black  facility  on  account  of  the  racial  composition  of  its  attendance 
zone.  She  asked  to  be  informed  of  steps  to  avoid  resegregation.  On 
December  10,  she  reiterated  her  concern  with  the  composition  at  Cen- 
tral Gardens.  Additionally^  she  urged  the  school  division  to  recruit 
black  staff  members  to  increase  the  minority  component;  then  at  about 
4.*  percent.  ■ ■ ■ ■ ■’  / • ' ■ : - ■ -r'.- ■■■:  ■ ■ 

In  1970-71,  Central  Garden  School  had  a 95.7-percent  black  student 
body  and  a 40.7-percent  black  faculty.  In  1969-70,  that  school  had_a 
94.6-percent  'black  student  body  and  a 44-percerit  black  faculty.  In 
1968-69,  Central  Garden  had  a 90.73-percent  black  student  body  and  a 
47.82-percent  black  faculty.  In  1967-68,  the  Central  Gardens  student 
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body  was  77.7-perccnt  black ; and  its  faculty  was  46.4-percent  black. 
In  1966-67,  Central  Garden’s  student  body  was  62.6-percent  black. 
Its  faculty  was  then  17.4-percent  black.  Thus,  it  is  clear  that,  either  by 
design  or  by  permissive  inaction,  the  Henrico  County  School  Board 
increased  the  proportion  of  black  faculty  member's  at  this  facility  as 
the  student  body  became  increasingly  black.  The  administration,  in 
other  words,  whatever  the  cause  of  the  change  in  student  body 
proportions,  made  a separate  contribution  to  the  racial  identifiability 
of  this  facility. 

On  May  26, 1971,  Superintendent  Campbell  advised  Dr.  Severinson 
of  HEW  that  the  Henrico  School  Board  had  approved  a new  zone 
system  Which  accomplished  the  desegregation  of  the  Central  Garden’s 
student  body.  The  facility  was  combined  with  four  other  elementary 
schools.  Some  former  Central  Garden  pupils  now  go  to  a school,  High- 
land Springs,  8.3  miles  distant  from  their  former  Suiool.  In  the  opinion 
of  the  Henrico  County  superintendent,  however,  the  change  consti- 
tutes no  deviation  from  Henrico’s  “traditional”  neighborhood  school 
concept.  All  of  the  schools  in  the  Central  Gardens  desegregation  ar- 
rangement will  be  from  69-  to  81 -percent  white. 

Dr.  Campbell  said  that  he  chose  to  desegregate  Central  Garden 
School  by  introducing  students  from  four  other  elemenetary  facilities 
partly  in  order  to  establish  a core  of  a future  middle  school  in  the  area. 
He  said,  however,  that  he  would  have  used  a similar  desegregation 
technique  in  any  case.  To  pair  Central  Garden  with,  say,  Ratcliffe 
School  would  have  given  a result  of  62-percent  black  student  bodies  in 
each  school.  In  his  opinion  each  school  would  still  be  racially  identi- 
fiable. The  plan  eventually  adopted,  although  it  employs  a greater 
degree  of  transportation  than  simple  pairing,  still  does  not  incor- 
porate what  Dr.  Campbell  considers  excessive  or  disruptive  transporta- 
tion. The  court  is  in  agreement  with  him  on  that  point. 

Dr.  Campbell  understood  the  nature  of  the  continuing  duty  to 
eliminate  racial  identifiability  of  school  facilities  as  it  was  expressed 
to  him  by  HEW.  Speaking  as  an  educator,  however,  he  testified  that 
he  would  consider  a school  identifiable  racially  when  the  school  board 
ha$  officially  tried  to  keep  it  that  way. 

On  April  29,  1971,  HEW  requested  information  on  Henrico’s  as- 
signment of  its  faculty  and  staff  so  that  the  minority  group  propor- 
tion is  substantially  the  systemwide  ratio,  to  be  submitted  within  15 
days  after  receipt  of  the  correspondence.  An  attached  memorandum 
brought  to  Campbell’s  attention  that  HEW  would  inquire  when  it 
appears  that  a district  is  assigning  teachers  or  staff  “to  particular 
schools  on  the  basis  that  tends  to  segregate.”  Campbell  replied  on 
May  13, 1971,  to  the  effect  that  he  was  unable  to  submit  the  requested 
information  because  reassignment  of  teachers  was  in  progress.  He 
noted,  however,  that  “a  large  part  of  meeting  the  ratio  involves  re- 
assignment of  the  black  teachers  at  Central  Garden  Elementary 
School.  These  teachers  have  already  been  reassigned  for  the  next  school 
session  or  have  been  informed  that  they  will  be  reassigned.”  . 

By  letter  of  July  30,  1971,  Campbell  advised  HEW  that  redistri- 
bution of  faculty1  personnel  had  been  accomplished,  so  that  during  the 
school  session  1971-72  each  of  the  43  school  facilities  will  have  at  least 
one  black. 
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Out  of  an  administrative  staff  of  134,  only  three  were  black. 

While  Dr.  Campbell  stated  that  one  of  the  indicia  of  racial  identi- 
fiability  would  be  faculty  composition  of  a particular  school,  numer- 
ous Henrico  schools  in  1966-67  through  1970-71  were  without  any 
black  faculty  members.  In  1970-71  at  least  10  schools  had  all  white 
faculties. 

Reassignment  of  faculty  in  an  effort  to  eliminate  the  racial  identi- 
fiability  of  Henrico  school  facilities  was  not  achieved  until  after  the 
county  officials  had  been  made  parties  to  this  lawsuit.  Subsequent  to 
those  reassignments,  Henrico  officials  took  their  further  steps  to  de- 
segregate Central  Garden  School. 

When  asked  why  Henrico  hadnot  sought  to  establish  parity  in 
teacher  assignments  by  race  during  the  1970-71  school  year,  Dr. 
Campbell  replied  that  the  directive  from  HEW  had  not  come  to  them 
until  January  of  1971.  Apparently,  he  had  no  other  source  of  informa- 
tion on  the  desegregation  requirements. 

During  the  current  school  year,  25  schools  in  Henrico  have  only 
one  black  faculty  or  staff  member.  Even  this  figure,  ns  to  certain 
schools,  may  include  a guidance  counselor  or  a librarian.  No  effort 
has  been  made  to  insure  that  one  black  classroom  teacher  is  in  each 
school. 

In  the  school  year  1970-71,  Henrico  received  $766,776  in  Federal 
educational  assistance  funds. 

The  records  of  the  Henrico  school  system  and  of  the  State  board  of 
education  demonstrate  that  in  several  instances  the  attitude  of  Henrico 
officials  was  less  than  cooperative,  in  complying  with  HEW  require- 
ments. 

The  Court  accepts  plaintiffs’  exhibit  116  as  an  accurate  compilation 
of  the  Henrico  County  schools’  student  and  faculty  composition  over 
the  years. 

PUBLIC  RESISTANCE 

Under  Virginia  State  law,  .school  divisions  lack  taxing  authority. 
School  boards  arc  not  directly  responsible  to  the  electorate. 

In  Henrico  and  Chesterfield  Counties,  bonds  for  new'  school  con- 
struction may  only  be  issued  if  an  affirmative  vote  is  cast  in  a referen- 
dum. No  such  vote  is  required  in  the  city  of  Richmond. 

As  of  July  1,  1970,  the  bonded  debt  of  the  Chesterfield  County 
School  Board  was  $37,794,869.25.  An  additional  issue  for  $17,700,000 
was  approved  in  November  of  1970;  at  the  date  of  trial  the  bonds  had 
not  yet  been  sold.  Since  195p  one  bond  issue  was  disapproved  by 
Chesterfield  County  voters ; this  was  in  1956. 

As  part  of  the  most  recent  bond  proposals  submitted  to  referendum 
in  Henrico  County,  an  issue  intended  to  support  a kindergarten  pro- 
gram foiled  of  passage.  The  November  1970  bond  issue  in  Chesterfield 
County  passed  by  a scant  200  votes. 

The  Chesterfield  superintendent  voiced  the  opinion  that  if  a metro- 
politan solution  were  found  to  the  school  desegregation  problem  in  the 
area,  the  result  would  be  a joss  of  Chesterfield’s  fine  spirit  of  innova- 
tion and  willingness  to  sacrifice  for  quality  education.  Such  doom  has 
been  prophesied  in  desegregation  litigation  since  the  Brown  argument, 
of  course. 
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The  Court. finds  that  the  causal  relation  between  new  facilities  and 
improved  attitudes  and  achievements  has  not  to  date  been  shown  to 
be  strong.  ■ •>  ":-' 

Dr.  Britton  of  Henrico  stated  that  if  consolidation  of  school  systems 
took  place,  bond  issues  for  new  school  construction  would  not  pass  in 
Henrico.  He  based  his  opinion  upon  his  own  perception  of  public  opin- 
ion in  the  county.  Henrico  citizens,  he  thought,  were  opposed  to  this 
lawsuit  and  would  not  be  willing  to  pay  for  new  schools  if  Henrico 
residents  would  be  denied  access  to  them  in  large  numbers. 

Mr.  Burnett  expressed  fear  that  Chesterfield  citizens  would  be  re- 
luctant to  approve  bond  issues  for  construction  of  schools  throughout 
the  Richmond  metropolitan  area.  His  fear  is  that  citizens  would  be 
unconvinced  that  the  county  got  its  fair  share  of  the  returns  for  such 
indebtedness.  This  need  be  no  great  obstacle,  however,  for  Virginia  law 
enables  a consolidated  division  school  board  to  arrive  at  an  equitable 
arrangement  for  the  dialing  of  costs  of  debt  service,  either  on  a pro- 
rata basis  keyed  to  pupil  population  or  on  some  other  agreed  upon 
formula.  Va.  Code' §22f-l  00.9  (1969  Jtepl.  VoL).  The  Court  is  aware 
that  in  1956  a Chesterfield  school  bond  issue  failed  of  passage,  and  that 
one  member  of  the  board  of  supervisors,  prior  to  the  referendum, 
voiced  the  fear  that  citizens  might  bo  reluctant  to  vote  in  favor  of  a 
program  to  construct  integrated  schools.  The  mandate  of  the  Consti- 
tution will  not,  of  course,  cede  to  hostility  to  its  dictates. 

If  there  is  such  a “national  taxpayers  revolt”  as  some  defense  experts 
suggest,  against  the  raising  of  revenues  for  the  maintenance  of  public 
schools,  it  has  not  yet  spread  to  the  Richmond  metropolitan  area.  Each 
of  the  two  counties  has  a remarkable  record  of  success  in  achieving 
passage  of  bond  issues  at  referenda,  and,  and  the  State  aiid  :ounty 
defendants  admit,  the  city  of  Richmond,  although  not  submitting  such 
issues  to  referendum,  taxes  itself,  by  national  standards,  at  a fairly  high 
rate  for  the  maintenance  of  public  schools.  Richmond’s  tax  effort,  m 
fact,  is  higher  than  that  of  Henrico.  Moreover,  as  President  Caruthers 
testified,  school  authorities  face  a continuing  struggle,  issues  of  integra- 
tion aside,  to  persuade  their  constituents  that  additional  revenues  are 
necessary.  It  is  difficult  to  see  how  any  court  could  judge  and  weigh 
such  financial  perils  of  consolidation,  separating  voters’  permissible 
motives  from  the  impermissible. 

It  is  clear  from  testimony  by  experts  and  local  political  figures  that  a 
substantial  factor  motivating  the  opposition  to  consolidation  expressed 
by  officials  of  both  counties  and  reported  to  be  shared  by  their  con- 
stituents is  resistance  to  desegregation.  Objections  addressed  to  the 
proposed  administrative  and  financial  do  not  appear  substantial.  In 
any  event,  if  the  consolidated  school  system  under  financial  arrange- 
ments dictated  by  State  law  proves  unworkable,  it  is  within  the  power 
of  present  parties  to  this  lawsuit  to  suggest  an  alternative  mode  of 
organization. 

The  Court,  from  its  own  experience  in  desegregation  cases,  notes 
that  wherein  strong  leadership  is  offered  on  the  part  of  school,  county, 
and  city  officials  in  effectuating  the  law,  desegregated  school  systems 
work  to  the  benefit  of  all  citizens. 

President  Caruthers  stated,  and  the  Court  finds,  that  the  State  board, 
of  education  was  capable  of  assisting  a consolidated  school  system,  such 
as  that  sought  in  this  case,  to  operate  successfully,  whatever  the  origin 
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of  such  a system.  While  lie  feared  a lack  of  popular  support  for  such  a 
consolidated  system,  he  did  state,  based  upon  his  experience  both  upon 
the  State  board  of  education  and  the  Arlington  County  School  Board, 
that  school  districts  everywhere,  whatever  may  be  the  issue  of  the  day, 
faced  dissatisfaction  among  their  constituents. 

When  asked  whether  efforts  of  the  State  board  to  improve  quality 
education  should  be  restricted  by  existing  school  district  boundaries. 
President  Caruthers  of  the  State  board  stated  that  he  and  liis  board  had 
to  recognize  certain  “practicalities.”  Nonetheless,  lie  stated  that  if  pro- 
grams could  be  made  more  effective  by  crossing  school  divisional  lines, 
arbitrary  boundaries  should  not  be  permitted  to,  stand  in  the  way. 

The  community  or  neighborhood  school  as  it  exists  today  does  not, 
by  its  proximity  to  pupils’  homes,  materially  assist  to  accomplish  edu- 
cational goals.  It  is  primarily  a matter  of  convenience. 

At  least  one  witness,  a school  official  of  Chesterfield  County,  who 
although  unsympathetic  to  the  plaintiffs’  position,  and  who  was  first 
called  to  the  stand  by  the  plaintiffs, _ testified  responsively  to  the  ques- 
tions propounded.  The  evidence  indicates  that  shortly  thereafter,  dur- 
ing the  course  of  this  trial,  he  was  subjected  to  abuse  concerning  the 
nature  of  his  testimony,  which  resulted  in  a meeting • being  called  at 
which  the  attorneys  for  at  least  some  of  the  county  defendants  appar- 
ently explained  tlie  witness’ previous  testimony.  ■ ■ 

The  Court  would  be  very  much  surprised  if  much  of  the  public 
resistance  to  the  desegregation  of  schools  would  not  dissipate  if  the 
general  public  were  cognitive  of  the  full  measure  of  discretionary  prac- 
tices to  which  members  of  the  plaintiff  class  and  tlieir  parents  and 
grandparents  have  been  subjected.  It  is  regrettable  that  every  fair- 
minded  person  who  will  be  affected  by  this  Court’s  action  did  not  hear 
what  was  virtually  uncontradicted  evidence. 

RICHMOND  MElTlOrOLITAN  DATA 

The  Richmond  metropolitan  area  here  involved  contains  480,840 
persons,  according  to  the  1970  census.  The  city  of  Richmond  covers  63 
square  miles  and  nas  249,621  people,  Henrico  County  has  244  square 
miles  and  154.364  persons,  and  Chesterfield  County  covers  445  square 
miles  and  has  76,855  persons.  The  three  political  subdivisions  cover  752 
square  miles.  , . . 

In  1967,  the  most  recent  year  for-  which  data  is  available,  Richmond 
contributed  76  percent  of  the  value  added  by  manufacturing  .in  the  re- 
gion. Chesterfield  had  20  percent  and  Henrico,  4 percent.  In  retail 
sales,  in  1970,  Richmond  did  62.5  percent  of  the  area’s  business;  Ches- 
terfield, 5.4  percent ; and  Henrico,  32.3  percent. 

Retail  sales  employment  is  generally  lower  paying  than  manufactur- 
ing or  office  employment.  Generally,  tobacco  workers  are  paid  less  than 
workers  in  the  textile  and  chemistry  industries.  The  former  jobs  are 
in  Richmond ; the  latter  in  the  counties. 

Richmond  School  Board  Exhibit  No.  55  shows  that  in  the  region, 
12,868  people  are  employed  in  Chesterfield  ; 22,872.  in  Henrico,  and 
129,590  in  Richmond.  Mr.  Burnett  stated  that  his  data  showed  that 
there  were  30,000  jobs  in  Chesterfield.  His  information  included  em- 
ployees who  would  not  be  covered  by,  State  of  .Virginia  unemploy- 
ment compensation.  The  city  school  board’s  exhibit  concerned  lcov- 


r.f 


r 


A 


234 


ercd”  employment.  Burnett  conceded  that  all  of  the  figures  on  exhibit 
No.  55  would  be  increased  substantially  if  employment  not  “covered” 
were  included  as  to  each  political  subdivision,  and  the  Court  so  finds. 

The  Public  Administration  Service  Report  of  1959  was  financed 
by  the  three  jurisdictions  belonging  to  the  Richmond  Regional  Plan- 
ning Commission.  The  PAS  Report  stated  that,  “Joint  meetings  of 
any  combination  of  the  three  governing  bodies  are  rare,  and  there  nave 
been  a number  of  instances  of  failure  m efforts  to  work  out  mutually 
agreeable  solutions  of  regional  problems.” 

Orderly  development  of  the  Richmond  region  and  the 
capital  area  through  effective  government  is  dependent  on 
maximum  cooperation  and  coordination.  (RSB  89,  at  4-1.) 

The  PAS  Report  focused  attention  upon  inefficiencies  involved  in 
managing  the  school  systems  of  the  three  governmental  units  on  a 
separate  basis: 

With  each  school  operation  going  its  separate  way,  more 
optimum  efficiency  in  management  and  best  planning,  loca- 
tion and  utilization  of  the  expense  of  school  plans  are  difficult, 
if  not  impossible  of  achievement.  Whatever  may  be  the  out- 
come of  the  current  controversy  over  public  education  in 
Virginia,  it  does  not  seem  likely  that  it  will  result  hi  the 
scrapping  of  tho  $60  million  school  plan  that  now  exists  in 
the  region,  or  in  the  discontinuance  of  its  expansion  and  its 
need  for  unified  management. 

The  regions  economic  community  of  interest  was  recognized  by  the 
Public  Administration  Service : , 

Evidence  of  local  belief  in  the  need  for  further  modifica- 
tion of  the  accepted  pattern  in  the  tri-jurisdictional  area  is 
found  in  the  establishment  of  the  Regional  Planning  Com- 
mission in  1957.  Recognition  was  thereby  given  to  the  fact 
that  many  governmental  problems  need  something  other  than 
rural  treatment  or  urban  treament;  rather,  they  need  a com- 
prehensive plan  patterned  to  fit  the  varying  conditions  that 
continue  to  plague  the  governing  bodies  and  executive  heads 
of  the  local  governments. 

The  PAS  Report  noted  that  characteristics  “common  to  the  city 
and  the  counties  are  at  least  as  striking  as  are  their  differences.”  The 
three  areas  were  found  similar  in  governmental  functions,  in  the 
amount  of  State  supervision  and  control  and  assistance.  The  local 
governing  bodies  were  found  more  alike  than  different  in  their  use  of 
appointive  executive  forms  of  organization  and  “judicious  use  of 
advisory  and  subordinate  policymaking  bodies  in  the  conduct  of  local 
services.” 

Over  a period  of  time  a recognition  has  been  growing  on 
the  part  of  all  three  jurisdictions  of  their  community  of  in- 
terest in  common  problems.  This  recognition  has  taken  a 

variety  of  forms,  including  exchanges  of  information,  joint 

meetings  of  officials,  and  agreements  to.  cooperate  in  certain 
service  areas  and  to  collaborate  in  the  provision  of  facilities, 
i Most  recent  and  most  important  among  these  developments  is 
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the  creation  of  the  Richmond  Regional  Planning  and  Eco- 
nomic Development  Commission.  This  body,  though  entirely 
advisory,  manifests  by  its  composition  ana  its  designation  a 
clear  official  recognition  of  the  essential  unity  of  tno  region 
and  of  the  need  for  broader  joint  endeavors  in  the  future. 

A 1967  report,  prepared  at  the  request  of  the  boards  of  supervisors  of 
Chesterfield  and  Henrico  Counties  and  completed  by  the  Space  Utiliza- 
tion Associates,  recognized,  like  the  PAS  Report,  the  community  of 
interest  of  the  three  jurisdictions  of  the  Richmond  metropolitan  area. 
Richmond  School  Hoard  exhibit  No.  47  is  the  SUA  Report  dated 
June  1,  1967.  The  later  version  of  this  report,  that  of  June  12,  is 
Henrico  exhibit  No.  25.  Changes  were  made  in  the  document  at  the 
request  of  the  boards  of  supervisors  of  the  two  counties,  who  com- 
missioned it.  The  first  version  of  the  SUA  Report  recommended  that 
the  State  government  insist  upon  regional  solutions  to  metropolitan 
problems,  backing  its  position  with  sanctions,  if  necessary.  Henrico 
County  Manager  Beck  characterized  the  SUA  Report  as  at  least  in 
part  a brief  intended  to  advocate  the  county’s  position  before  the 
Hahn  Commission,  a State-level  commission,  which  was  at  the  time  in 
the  process  of  preparing  a report  recommending  changes  in  govern- 
mental structure. 

Based  on  commuting  patterns,  the  SUA  Report  concluded  that  there 
was  a relation  of  mutual  dependency  between  the  three  jurisdictions. 
The  SUA  reporters  stated : 

The  central  city  is  an  essential  element  of  the  region  as  a 
major  place  of  employment,  the  center  of  commerce,  and  the 
State  capital,  and,  consequently,  the  problems  affect  the  entire 
region.  The  other  jurisdictions  cannot  dictate  the  affairs  of 
the  central  city  nor  can  they  refuse  to  cooperate  in  the  solution 
of  its  problems. 

The  SUA  Report  concluded  that  consolidation  of  governmental 
units  would  be  the  “idealized”  solution  to  the  problems  of  the  area. 
However,  they  stated,  that  “without  a change  in  attitudes  or  a crisis  of 
major  proportions,  it  would  not  receive  the  necessary  voter  approval.” 

Dr.  Gross  stated  that  an  aerial  -photograph  of  Chesterfield  Coiuity 
which  he  viewed  did  not  resemble,  as  the  question  was  put  to  him,  the 
Richmond  school  community.  He  was  quick  to  state,  however,  that  he 
was  referring  to  the  city  of  Richmond  proper.  The  photography  for 
which  has  now  been  substituted  one  bearing  county  boundary  lines, 
shows  a great  deal  of  undeveloped  land.  It  also  shows  a considerable 
portion  of  suburban  growth,  as  might  be  expected.  Parts  of  the  photo- 
graph resemble  that  park  land  which,  citizens  have  complained  before 
to  boards  of  supervisors,  is  so  scarce  in  the  Richmond  area. 

In  1960  census  figures  indicate  that  26,121  Chesterfield  County  resi- 
dents reported  as  to  their  pi  ace  of  work.  Of  these,  12,053  or  46.1 l percent 
worked  in  Richmond;  638  or  2.4  percent  worked  in  Henrico  County; 
9,916  or  38  percent  of  the  total,  worked  in  their  home  county. 

In  1940,  44,500  Henrico  County  residents  reported  their  place  of 
work  to  the  census  : 9,959  or  22.4  percent  worked  in  Henrico  ; 1,632  or 
3.7  percent  worked  ;in  Chesterfield  ; and  31,023  or  69.7  percent  worked  in 
the  city  of  Richmond. 


Richmond  city  residents  reporting  a place  of  work  in  the  1960  census 
came  to  83,734  : 91.8  percent  of  these  worked  in  the  city  itself ; 3,186 
Richmond  residents  worked  in  Chesterfield  in  1960;  this  is  3.8  percent 
of  the  force.  That  year,  2,144  or  2.6  percent  of  the  city  work  force, 
worked  in  Henrico  County.  ■'  -i  * , 

There  has  been  much  dispute  about  the  percentage  of  inhabitants  ot 
the  two  counties  who  now  work  in  the  city  of  Richmond.  Witnesses 
such  as  Burnett  attempted  to  demonstrate,  for  example,  that  Chester- 
field County,  in  fact,  must  be  importing  workers  from  outside  the 
jursdiction  because,  based  on  'liis  statistics,  the  coiuity  has  more  jobs 
available  than  it  'has  workers.  It  strikes  the  Court  that  if  the  city  of 
Richmond  and  Henrico  County  are  in  fact  bedroom  communities  for 
Chesterfield,  which  to  some  extent,  of  course,  they  must  be,  it  is  all  the 

more  true  that  the  area  is  a single  urban  community. 

The  1970-71  survey  of  Henrico  residents  as  to  place  of  employment 
tended  to  show  that  45  percent  are  employed  in  Richmond,  whereas 
the  figures  in  previous  years  has  been  much  higher.  In  fact,  the  survey 
indicated  that  another  residual  portion  of  those  polled  might  also 
work  in  Richmond.  Furthermore,  new  industrial  development  within 
the  past  5 years  in  Henrico  can  -be  expected  to  draw,  as  in  the  case 
of  Chesterfield,  Richmond  residents  into  the  county  tomew  places  of 
employment.  Because  a shift  in  the  direction  of  economic  dependency 
occurs,  does  not  mean  that  it  has  ceased  to  exist.  ... 

The  defendants  assert  that  the  speed  and  growth  of  cities  generally 
depends  upon  the  mode  of  transportation  available.  As  a general  fact 
this  is  tine.  However,  it  is>  important  to  note  that  the  testimony  of 
those  experienced  in  municipal  development  was  that  the  so-called 
30-minute  travel  line,  which  moves  outward  as  each  new  advance  in 
transportation  techniques  is  made,  fixes  not  the  area  of  necessary 
urbanization,  but  the  bounds  of  possible  growth.  It  strikes  the  Court 
as  simply  irrelevant  that  portions  of  the  trijurisdictional  area  here 
in  question,  even  large  portions,,  are  accessible  within,  30  minutes, 
from  such  cities  as,  say,  Colonial  Heights,  Petersburg,  or  Hopewell. 
That  fact  shows  only  that  those  cities  might  have  been  developed  that 
far  in  that  direction.  It  does  not  show  that  this  has  came  to  pass.  In 
fact,  of  course,  it  has  not. 

It  is  also  of  doubtful  relevance  that  the  30-minute  travel  line, 
thanks  to  recent  interstate  highway  developments,  drawn  about  the 
Capitol  Square  area  in  Richmond,  extends  far  into  Hanover,  Gooch- 
land, Louisa,  Carolina,  Charles  City,  and  New  Kent  Counties.  Again, 
such  a line  shows  the  area  of  potential  urbanization,  but  not  neces- 
sarily its  reality.  What  it  does  tell  the  Court  is  that  the  area  within 
such  bounds,  if  it  is  highly  developed,  is  that  much  more . likely  to 
form  an  integrated  urban  whole.  . 

Officials  or  each  county  testified  at  length  over  the  difficulties  they 
had  experienced  in  negotiating  with  Richmond  officials  over  solu- 
tions to  common  problems.  Several  of  the  studies  of  local  government 
in  the  areia  remarked  on  this  as  well.  Such  governmental  infighting,  in 
the  Court’s  opinion,  is  not  jindicative  of  a lack;  of  interdependency, 
of  the  nonexistence  of  common  interests  in  the  solution  of  regional 
problems,  or  that  citizens. , of  the  area  do. not  regard  it  aAa  single 
entity  for  purposes  of  the  fulfillment  of  ieconomic  and  social  needs. 
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Indeed,  the  thrust  of  the  plaintiffs’  complaint  and  that: of  the  Rich- 
mond School  Board  is  that  those  charged  with  governing  the  three 
jurisdictions  have  been  unwilling  or  unable  to  tackle  essential  com- 
mon problems. 

Most  of  the  suburban  growth  in  the  area  up  until  1954  took  place 
in  Henrico  County.  Thereafter,  Chesterfield  County  has  experienced 
most  of  the  rapid  urbanization.  By  far  most  of  the  population  of 
Chesterfield  has  settled  there  since  1950.  ; . 

It  is  conceded  by  the  executive  secretary  that  in  a sense  Chesterfield 
County  is  an  urban  area.  He  so  stated  in  the  recent  annexation  pro- 
ceedings. No  longer  does  the  county,  bounded  by  rivers  on  north  and 
south,  sit  in  isolation.  Under  definitions  applied  by  the  Chesterfield 
County  Extension  Agent,  based  on  U.S.  Department  of  Agriculture 
data,  there  are  40,100  acres  of  built-up  urban  land  in  Chesterfield 
County;  209,000  acres  or  73  percent  of  the  county’s  area,  is  woodland. 
There  are  24,131  acres  in  use  as  farmland. 

The  executive  secretary  of  Chesterfield  conceded  that  in  his  opinion 
those  parts  of  Chesterfield  County  enclosed  within  subdivisions  four 
and  five  of  the  Richmond  Metropolitan  Area  School  Plan  could  be 
considered  suburbs  of  the  city  of  Richmond.  So  they  appear  on  the 
land  use  map,  used  to  project  development  in  that  area  or  Chesterfield 
County.  These  areas  are  principally  projected  to  be  zoned  R-l  or 
R-2.  intended  for  residential  use  mthe  future. 

Cnesterfield’s  Exhibit  No.  20,  which  depicts  the  area  of  the  county 
within  30  minutes  travel  time  of  the  center  of  the  city,  illustrates  that 
vast  parts  of  subdivisions  four  and  five  are  within  such  limits. 

The  Court  is  satisfied  that  some  areas  of  Chesterfield  County  are 
indeed  wild  land,  suitable  for  sporting  and  recreational  purposes. 
The  inference  is  logical,  however,  that  it  serves  as  a recreational 
source  for  the  Richmond  metropolitan  area. 

The  Manchester  and  Midlothian  Magisterial  Districts  of  Chester- 
field County,  the  two  districts  most  accessible  to  the  core  of  the  city  of 
Richmond,  enjoyed  their  greatest  period  of  population  growth  in 
recent  years  in  the  year  1950  to  1960.  In  1950  the  population  of 
Midlothian  District  was  4,371;  10  years  later  is  was  10,769.  In  the 
same  period,  Manchester  District  grew  from  13,016  to  31,892.  In  1968, 
using  the  definition  employed  by  the  Bureau  of  the  Census,  in  the 
area  of  Chesterfield  County  adjacent  to  the  city  of  Richmond,  there 
was  no  “urban”  area  outside  of  the  annexation  area  sought.  The 
annexation  suit,  however,  did  not  result  in  the  award  of  •all  of  this 
territory  to  the  city  of  Richmond.  Moreover,  these  annexation  case 
exhibits  do  not  illustrate  the  full  county  area.  . 

Furthermore,  analysts  addressing  themselves  to  the  specific  charac- 
teristics of  the  Richmond  metropolitan  area  have  employed  definitions 
of  those  areas  which  are  distinctly  not  rural,  and  are  in  transition  to 
urban  status,  which  would  include  a much  greater  proportion  of 
tiie  county’s  area  than  that  considered  urban  under  census  bureau 
standards.  . 

Under  the  1970  census  date,  the  population  density  of  the  Chester- 
field Magisterial  Districts  are  as  follows:  Midlothian.  0.43  persons 
• per  acre;  Clover  Hill,  0.14;  Dale,  0.45;  Bermuda,  0.41;  Matoaca,  0.21; 
average  for  the  county,  0.27. 


72-166 — 72 16 


2S8 


The  defendants  argue  that  the  annexation  absorbed  into  the  city  of 
Richmond  a group  of  Chesterfield  residents  who,  much  more  than 
those  remaining  in  the  county,  tended  to  work  in  the  city.  Thus,  the 
argument  runs,  if  48  percent  of  Chesterfield  residents  worked  m 
Richmond  prior  to  annexation,  the  figure  is  now  much  lower.  In  fact, 
according  to  one  expert’s  testimony,  the  proportion  of  the  annexed 
area  residents  working  in  the  city  was  not  much  higher  than  48 
percent,  and  therefore,  the  48-perccut  figure  has  not  been  much  altered 
by  the  annexation.  . 

Chesterfield  County  does  have  a community  of  interest  with  the  city 
of  Richmond.  One  witness  suggested  perhaps  Chesterfield’s  common 
interest  with  three  cities  to  the  south  was  even  greater.  In  support  of 
this  he  mentioned  long-term  utility  contracts  with  two  of  them.  These 
facts  indicate  to  the  court  that  these  small  cities  may  in  part  be 
dependent  upon  the  county  for  certain  public  services.  By  no  means, 
however,  arc  these  factors  demonstrative  of  anything  like  the  economic 
interdependency  of  the  individual  citizens  of  the  three  jurisdictions  of 
the  metropolitan  area.  A view  of  the  map  shows  that,  whereas  urban 
development  of  the  city  of  Richmond  has  extended  deep  into  Chester- 
field County,  that  of  the  three  cities  to  the  south  is  almost  entirely 
confined  within  their  borders. 

On  May  8,  1963,  the  Chesterfield  County  Board  of  Supervisors 
passed  the  following  resolution: 

Whereas,  the  various  localities  in  the  Richmond-Petersburg 
area  have  expressed  a desire  to  invite  new  industrial  plants 
into  the  area;  and 

Whereas,  there  are  several  separate  organizations  attempting 
to  accomplish  this  end  at  this  time;  and 

Whereas,  it  would  seem  that  each  locality  would  benefit 
from  a centralized,  cooperative  effort  in  the  attraction  of 
industry; 

Now,  Therefore,  Be  It  Resolved,  on  motion  of  Mr.  Goync, 
seconded  by  Mr.  Driskill,  that  this  board  of  supervisors 
hereby  respectfully  requests  the  Richmond  Regional  Plan- 
ning Commission  to  attempt  to  form  a regional  industrial 
commission  composed  of  as  many  localities  as  possible  to 
take  such  steps  as  are  necessary  to  accelerate  the  industrial 
development  in  this  area. 

In  the  minutes  of  the  Chesterfield  board  of  supervisors  of  Febru- 
ary 14,  1968,  there  appeals  the  following  resolution : 

On  motion  of  Mr.  Martin,  seconded  by  Mr.  Purdy,  it  is 
resolved  that  the  executive  secretary  be  directed  to  write 
a letter  to  the  county  of  Henrico  informing  them  that  Chester- 
field desires  that  any  relocation  outside  the  city  on  the  pro- 
posed merger  of  the  Medical  College  of  Virginia  and.  the 
Richmond  Professional  Institute  be  made  in  Chesterfield 
County. 

In  the  middle  of  1968,  Chesterfield  County  joined  in  forming 
the  Capital  Regional  Park  Authority  with  Henrico  and  Richmond. 

?A0 

..  i.  \\  ‘ ■ 


239 


The  county  of  Chesterfield  enjoys  reciprocity  in  business  licensing 
with  all  four  cities  on  its  borders,  with  minor  exceptions. 

On  January  1,  1970,  witli  the  annexation  of  23  square  miles  of 
Chesterfield  County  territory,  Richmond  acquired  about  70  percent  of 
the  retail  sales  then  made  in  the  county.  . 

On  August  9,  1961,  the  Chesterfield  board  of  supervisors  declined 
to  appoint  an  advisory  committee  to  negotiate  a consolidation  agree- 
ment with  the  city  of  Richmond.  They  obviously  were  reacting  to 
a threatened  annexation  suit.  .. 

A county  official  explained  that  Chesterfield  County  citizens  banded 
together  to  oppose  annexation  efforts  because  they  desired  to  keep 
low  the  cost  of  welfare  and  governmental  administration,  and  knew 
they  could  achieve  this  living  under  tlicir  county  government. 

On  October  28, 1970,  there  was  a discussion  dining  a regular  meet- 
ing of  the  board  of  .supervisors  of  Chesterfield  County  of  proposed 
amendments  to  the  Virginia  constitution.  C.  J.  Purdy,  a member 
of  the  board,  predicted  that  “Richmond”  would  ask  for  a merger  of 
the  school  districts.  The  board  unanimously  passed  the  following 
resolution : 

Whereas,  the  board  of  supervisors  of  Chesterfield  County 
has  determined  that  the  consideration  by  the  voters  of  this 
county  of  the  proposed  revised  constitution  of  Virginia  is 
very  important;  and 

Whereas,  the  board  of  supervisors  has  considered  the  pro- 
posed revised  constitution,  and  believe  that  approval  of  that 
revised  constitution  would  be  highly  detrimental  to  local 
school  systems  throughout  the  Commonwealth,  and  particu- 
larly in  Chesterfield  County,  and  woud  be  detrimental  to 
local  government  in  Virginia;  now,  therefore,  be  it 
Resolved , That  the  board  of  supervisors  of  Chesterfield 
County,  meeting  in  regular  session  this  28th  day  of  October 
1970,  urge  all  the  citizens  of  Chesterfield  County  to  vote 
“No”  on  question  No.  1 of  the  proposed  revised  constitution 
on  November  3, 1970. 

Irvin  G.  Horner,  currently  chairman  of  the  Chesterfield  County 
Board  of  Supervisors,  commended  to  his  citizens 

...  a revolt  in  the  form  of  a school  boycott,  separate  private 
school  system,  or  even  freedom  of  choice  school  assignments 
and  letting  Federal  troops  see  what  they  can  do  about  it, 
rather  than  integrate  the  schools  in  Chesterfield  County  with 
the  city  of  Richmond. 

This  statement,  he  explained,  was  made  shortly  after  the  decision 
of  the  Supreme  Court  in  the  Swann  case.  Moreover,  he  said, 

Chesterfield  residents  at  the  time  were  bitter  at  what  they 
saw  as  continued  harassment  by  the  city  to  the  north.  ... 

And  when  this  Charlotte- At eclclenburg  case  was  handed 
down  the  people  of  Chesterfield  County  were  fit  to  be  tied. 

I acted  or  reacted  in  a manner  that  I am  confident  that  the 

...  people  of  the  political  jurisdiction  felt  because  I was  regis- 
tering their  feeling.  . ; > 


240 


Horner  characterized  the  Swam,  decision  as  contributing  to  un- 
Americanism  in  that  it  might  lead  to  the' destruction  of  community 
schools.  The  thrust  of  this  statement  was  to  dramatize  his  opposition  to 
consolidation  of  the  county  school  system  with  that  of  Richmond, 
leading  the  court  to  the  obvious  conclusion  that  the  constitutional 
rights  of  the  plaintiff  class  will,  if  left  to  the  consensus  of  the  political 
leaders  of  the  areas  involved,  with  rare  exception,  continue  to  bo 
abridged. 

From  1951  to  1960,  the  county  of  Henrico  increased  in  population 
from  57,000  to  116,000,  a growth  of  104  percent.  The  1970  figures  for 
Henrico  show  a total  population  of  154,364.  There  are  144,258  whites 
and  10,106  blacks. 

In  1957,  the  Henrico  Board  of  Supervisors  voted  to  join  the  Rich- 
mond Regional  Planning  Commission  because  they  thought  indeed 
that  regional  problems  existed,  and  desired,  in  a spirit  of  cooperation, 
to  attempt  to  solve  them  on  that  basis. 

The  Henrico  Board  of  Supervisors  created  a body  known  as  the 
Henrico  County  Metropolitan  and  Government  Study  Committee  to 
examine  and  recommend  solutions  for  metropolitan  area  problems. 
In  addition,  the  board  directed  the  county  manager  to  engage  the  Bu- 
reau of  Public  Administration  of  the  University  of  Virginia  in  an 
advisory  capacity.  These  actions  were  taken  on  January  13,  1960. 

On  July  28,  1960,  the  Henrico  Board  of  Supervisors,  in  response  to 
the  recommendation  of  the  public  administration  service  report  that 
the  city  of  Richmond  and  the  coimty  of  Henrico  be  consolidated,  ap- 
pointed an  advisory  committee  to  consult  with  such  a body  from  the 
city  of  Richmond  and  to  negotiate  a plan  of  consolidation.  The  city 
responded  in  kind.  A favorable  report  was  submitted  by  the  com- 
mittee on  July  31,  1961,  and  the  Henrico  Board  of  Supervisors  ap- 
proved the  agreement  on  October  10, 1961,  providing  for  the  merger 
of  the  county  and  the  city  of  Richmond.  When  submitted  to  referen- 
dum, however,  the  merger  plan  failed  because  a majority  of  Henrico 
residents  voted  against  it. 

Thereafter,  the  city  of  Richmond  commenced  a lawsuit  in  the  State 
circuit  court  to  annex  a large  portion  of  Henrico  County.  The  city 
sought  168  square  miles;  the  court  awarded  the  city  about  16  square 
miles  for  which  the  city  was  to  pay  the  coimty  approximately  $41 
million  and  on  which  the  city  would  be  required  to  spend  $13  million 
in  introducing  capital  improvements.  Had  Richmond  accepted  the 
annexation  award  of  the  Henrico  court,  there  would  have  been  added 
to  the  city  school  system  124  black  and  8,047  white  schoolchildren  as 
of  that  date.  There  was,  however,  no  high  school  located  in  the  an- 
nexation area  awarded  by  the  Henrico  court.  Richmond,  in  1965,  re- 
jected the  annexation  court’s  judgment,  as  it  may  do  under  State  law. 

The  city  of  Richmond  and  Henrico  County  entered  into  contracts 
concerning  water  and  sewerage  utilities  on  an  intermittent  basis  over 
a number  of  years  after  World  War  II.  In  1968  they  signed  a 20- 
year  contract  covering  these  utilities.  In  the  past,  bv  agreement,  Rich- 
mond Bureau’ of  Fire  Protection  had  been  extended  to  certain  sites  in 
Henrico  County.  . . 

In  1962;  approximately  66  percent  of  employed  Henrico  residents 
worked  within  Richmond  city.  In  the  last  6 years  Henrico  has  enjoyed 
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substantial  industrial  growth,  primarily  in  the  east  end  of  the  countv. ; 

Currently;  plans  exist  to  bund  a new  bridge  at  one  of  two  possible 
locations  to  facilitate  transportation  directly  between  Henrico  and 
Chesterfield  County.  . ; - • , ; r.  • ' 

Henrico  exhibit  No.  36  illustrates  30-minute  traveltime  from:  the 
center  of  the  city  of  Richmond,  making  use  of  interstate  highways. 
The  30-minute  travel  zone  extends  further  on  this  exhibit  than  on 
those  offered  by  the  city  of  Richmond.  The  court  does  not  consider 
such  demonstrations  to  be  dispositive  of  very  much  at  all.  Once  the 
point  has  been  mode  that  economically  and  socially  the  county  of 
Henrico  is  very  much  integrated  with  the  city  of  Richmond,  it  matters 
little  at  this  date  what  the  possible  boundaries  of  future  expansion 
may  be. 

On  Janary  25, 1967,  the  Henrico  Board  of  Supervisors  passed  a res- 
olution stating  its  opposition  to  any  modification  in  the  State  laws 
controlling  merger  or  consolidation  of  political  subdivisions  which 
might  allow  a majority  vote  of  the  entire  area  in  question  to  decide 
the  issue.  At  present,  the  law  requires  a majority  vote  of  each  area 
involved  in  a proposed  merger. 

On  February  14, 1968,  the  Henrico  Board  of  Supervisors  passed  a 
resolution  stating  its  opposition  to  a bill  pending  in  the  general 
assembly  to  merge,  without  popular  vote,  the  city  of  Richmond  and 
the  county  of  Hemico. 

On  November  25,  1970,  the  Henrico  Board  of  Supervisors  directed 
its  clerk  to  advertise  for  public  hearing  an  ordinance  repealing  that 
which  established  the  Capital  Region  Park  Authority. 

On  December  25,  1970,  the  Henrico  Board  of  Supervisors  voted 
that  it  would  no  longer  consider  remaining  as  a member  of  the 
Richmond  Regional  Planning  District  Commission  unless  tffie  city  of 
Richmond  were  actively  to  promote  legislation  to  prohibit  the  use  in  a 
court  of  law  as  evidence  cooperative  undertakings  of  that  nature  “to 
the  detriment  of  any  political  subdivision.” 

The  city  school  board  has  one  school  in  Henrico  County*  and  owns 
a site  for  one  in  Henrico  on  which  no  facility  stands. 

Richmond  Metropolitan  School  Data 

In  1919,  the  Richmond  school  system  was  29.9  percent  black  and 
70.1  percent  white.  Twenty  years  later  the  system  was  63.9  percent 
white,  and  in  1949  it  was  59.2  percent  white.  In  1964-55,  the  year  of  the 
Brown  ruling,  it  was  56.5  percent  white,  and  presently  is  approxi- 
mately 30  percent  white. 

The  freedom  of  choice  plan  implemented  in  1966  in  an  effort,  to 
desegregate  the  Richmond  city,  schools  did  not  achieve  that  aim, 
and  hy  1970,  schools  in  the  Richmond  system  still  retained  their 
segregated  character.  This  was  evident  both  from  figures  Showing- 
student  body  composition  to  vary  greatly  from  the  systemwide  ana 
community  wide  ratio  of  racial  distribution,  from  the  fact  that  many 
of  the  facilities  were  occupied  by  students  nearly  all  of  one  or  the  other 
race,  and  by  segregated  patterns  of  faculty  assignment.  In  September 
of  1969,  the  Richmond  system  was  70.5  percent  black. 

In  September  of  1970,  the  Richmond  school  system,  because  a recent 
annexation  had  brought  into  the  city  an  area  populated  principally 


by  whites,  was  64.2  percent  black  and  35.8  percent  wliite  in  student 
body  population.  This  was  the  year  in  which  the  school  board  was 
directed  by  this  Court  to  implement  the  so-called  interim  desegregation 
plan.  Enrollment  figures  under  that  plan  are  shown  on  the  chart. 

The  white  student  population  in  the  Richmond' public  schools  has 
fallen  from  a 1954-55  total  of  20,259  to  a 1969-70' total1  of  12,622. 
After  tilio  Chesterfield  annexation  in  1970,  it  was  predicted  that 
there  would  be  20,400  white  students  in  the  Riclunond  schools.  In- 
stead, 17,203  enrolled.  For  the  current  1971-72  school  year  approxi- 
mately 13,500  whites  are  enrolled.  . 

During  the  corresponding  period,  1954-55  through  1969-70,  the- 
black  student  population  rose  from  15,598  to  30,097.  In  1970-71  there 
were  30,785  black  students  in  the  Richmond  public  schools.  During 
the  current  1971-72  school,  year,  29,747  are  registered. 

Therefore,  in  the  last  two  sessions  Richmond  schools  lost  over  7,800 
white  students  from  their  projected  figure.21 

In  the  school  year  1960-61,  the  Henrico  County  school  system  was 
93.33  percent  white  and  6.67  percent  black.  Ten  years  later  the  pupil 
population  was  91.87  percent  white  and  8.13  percent  black.  During 
that  decade,  the  pupil  population  rose  from  24,059  to  34,470.  Currently 
Henrico  operates  43  school  facilities.  In  1971-72,  Henrico  enrolled 
31.299  white  and  3,018  black  students. 

CliesterfiekVs  school  system  in  1966-67.  and  in  1970-71  was  about 
90.5  percent  white.  The  proportion  of  whites  in  this  county  has  been 
steadily  growing;  at  one  time  the  Chesterfield  system  was  well  over 
20  percent  black,  and  in  1955,  it  was  20.4  percent  black.  In  1971-72,. 
Chesterfield  enrolled  21,588  white  and  2,166  black  students. 

Taking  the  three  jurisdictions  together,  the  Court  observes  that  in 
the  past  10  ycais,  although  the  total  number  of  pupils  enrolled  has 
risen  from  82,761  to  106,521,  the  racial  proportions  have  remained 

2nito  constant,  at  about  67  percent  white  and  33  percent  black.  The 
Joint  finds  that  the  statistical  information  contained  on  Riclunond 
School  Board  exhibits  Nos.  75-78  is  coirect. 

The  Court  adopts  the  findings  in  its  prior  opinions  as  to  the  racial' 
composition  of  Richmond  City  schools  in  1969-70,  and  in  1970-71. 
Attendance  data  for  1971—72  are  also  in  the  record ; the  Court  finds 
those  for  September  24,  1971,  the  most  reliable  index  of  the  schools’ 
composition  throughout  the  remainder  of  the  year. 

Undoubtedly,  the  white  school  divisions  of  Henrico  and  Chesterfield 
contributed  to  the  apparent  white  flight.  The  two  counties  have  had  a 
rapid  gain  in  wliite  school  attendance  m the  years  1955-70;  it  rose  from 
about  23,000  to  nearly  60,000.  Their  black  total  school  population  has 
risen  slowly,  not  going  far  above5,000.  Riclunond  City  has  experienced 
a much  faster  rise  in  black  than  in  white  membership. 

In  1950,  the  population  of  Chesterfield  County  was  20.9  percent 
black.  In  the  school  year  1953-54,  Chesterfield  County  public  schools 
were  20.4  percent  black;  there  were  7,429  whites  and  1,903  blacks  in 
the  county’s  schools.  In  1950  Henrico  County  was  9.9  percent  black. 
In  1953-54  Henrico  schools  were  10.4  percent  black ; this  reflects  1,371 
black  pupils  and  11,771  white. 


» See  RSBX  Substitute  Exhibit  30.  and  comparison  compilation  submitted  by  Rich- 
mond  School  Board.  pursuant  to  order  of  April  5.  1071. 
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Dr.  Thomas  Little,  associate  superintendent  of  the  Richmond  City 
public  school  system,  supervised  the  preparation  of  the  proposed  Rich- 
mond metropolitan  area  desegregation  plan.  The  objectives  are  sum- 
marized as  part  of  the  plan.  Within  the  context  of  administrative  and 
operational  feasibility,  the  planners  sought  to  achieve  a “viable  racial 
mix”  for  each  school  within  Richmond,  Henrico,  and  Chesterfield.  The 
source  data  upon  which  the  plan  was  built  consisted  of  attendance  fig- 
ures for  September  of  1970  for  the  county  systems  and  figures  cal- 
culated from  spot  maps  and  proposed  zones  prepared  by  the  Rich- 
mond school  authorities.  The  proposed  metropolitan  plan  is  based 
upon  the  September  1970,  patterns  of  school  organization  and  grade 
structure  within  each  of  the  separate  units. 

Each  subdivision  of  the  metropolitan  school  division,  with  one  ex- 
ception, itself  contains  a racial  mix  of  pupils  fairly  close  to  that  of 
the  system  as  a whole.  The  total  pupil  population  of  the  subdivisions 
varies  from  9,387  in  subdivision  6 to  20,059  in  subdivision  2.  Subdi- 
. vision  6,  comprising  the  southern  area  of  Chesterfield  County,  is  much 
the  most  sparsely  populated. 

Under  the  attendance  plan  devised,  not  all  students  will  attend 
a school  located  within  subdivision  of  residence;  7,668  pupils  will 
attend  schools  the  zone  lines  of  which  are  cut  by  subdivision  bounda- 
ries. In  each  case,  their  school  zone  will  be  contiguous  to  their  subdi- 
vision of  residence.  That  some  would  cross  subdivision  lines  would 
be  necessitated  by  the  fact  that  the  plan  is  predicated  upon  existing 
school  zone  lines,  which  are  not  congruent  at  the  elementary,  mid- 
dle and  high  school  levels.  Some  of  the  zones,  therefore,  have  to  be 
split  between  two  subdivisions. 

In  order  to  determine  the  “viable  racial  mix,” 22  the  Richmond  plan- 
ner refer  to  the  overall  racial  proportions  in  the  community. 

As  Dr.  Gross  put  it,  and  as  it  was  phrased  by  all  those  who  testi- 
fied in  support  of  the  metropolitan  plan,  “the  theory  upon  which 
that  desegregation  proposal  was  based,  was  to  distribute  the  pupil 
population  the  way  they  would  be  if  no  other  factors  were  operating.” 
He  rejected  the  interpretation  placed  upon  the  goal  of  placing  20 
to  40  percent  black  students  in  each  school  as  the  imposition  of  a 
“fixed  racial  quota,”  and  the  court  so  finds.  Rather,  he  saw  that  ratio 
as  established  by  the  existing  demographic  pro2>ortions  in  the  Rich- 
mond area.  If  the  goal  were  achieved,  Negroes  would  be  in  a minority 
in  each  school.  But  again,  this  corresponds  to  reality  in  the  Richmond 
metropolitan  area  and  in  the  Nation  as  a whole,  in  fact. 

No  educational  expeif  testified  that  it  was  repressive  or  inhibiting 
of  educational  development  for  a black  child  to  see  himself  as  a mem- 
ber of  a numerical  minority  in  his  school. 

From  an  educational  standpoint,  Dr.  Little  supported  the  idea  of 
a distribution  of  faculty  and  staff  in  each  school  according  to  the  over- 
all system’s  ratio.  It  is  of  educational  benefit  to  both  white  and  black 
children  to  maintain  black  administrators  in  positions  of  authority 
as  the  system  undertakes  desegregation.  Indeed,  it  would  be  most 
beneficial  to  the  students  if  the  percentage  of  black  teachers  in  the  sy  s- 

MTlic  term  “viable  racial  mix”  was  defined  by  Dr.  Little  ns  "It  la  a racial  mix  that  Is 
well  enough  established  tliat  It  will  continue  to  prosper.  It  will  be  a desirable,  reasonable 
mix  for  educational  purposes.  • * *” 
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tem  were  raised^  by  affirmative  hiring  policies,  to  a level  approximating 
that  of  the  black  pupils  in  the  system.  ;*•  ^ . , 

Working  from  the  average  percent  of  capacity  utilization  in  each 
subdivision,  the  capacity  of  each  building,  and  the  current  enroll- 
ments therein,  the  planners  calculated,  by  computer,  the  number 
of  white  and  black  students  required  in  each  facility  in  orderto  de- 
liver the  racial  mix  they  sought.  The  latter  ratio  was  established  by 
the  overall  subdivision  ratio  at  each  level.  From  this  date  they  cal- 
culated the  number  of  students  of  either  race  who  would  have  to  be 
assigned  into  and  out  of  each  particular  school  m order  to  achieve  the 

enrollment  goal.  ' ■ ,,,  • •,  * 

They  attempted  to  insure  that  no  building  would  be  required  to 
house  more  students  than  its  rated  capacity  or  than  it  had  held  the 
previous  September,  whichever  was  larger.  This  capacity  limit  was 
exceeded  only  slightly  in  four  schools. 

As  to  each  school  with  a surplus  of  pupils  of  one  race  or  another, 
it  was  determined  to  which  other  facilities  within  the  subdivision 
they  might  be  assigned.  The  choice  among  these  was  made  on  the  basis 
of  proximity.  The  distances  between  the  possible  receiving  and  the 
sending  schools  were  calculated.  Then  the  average  distance  for  all 
transportation  combinations  was  found.  Based  upon  that  figure,  the 
pupil  exchange  combinations  to  be  proposed  were  selected  by  a com- 
puter, which  had  been  instructed  to  pick  out  those  combinations  with 
school-to-school  distances  closest  to  the  average.  The  computer  was 
also  programed  to  deviate  no  more  than  50  percent  above  or  be- 
low  the  average.  In  some  cases  it  was  necessary  to  deviate  further 
from  the  average,  but  in  nearly  all  instances  the  variation  was  on 
the  low  side.  As  to  each  school  it  was  then  calculated  the  number  of 
buses  needed  to  transport  the  students  being  reassigned. 

As  noted,  the  metropolitan  plan  for  pupil  assignment  is  based  upon 
a zone  plan.  Because  some  students  from  nearly  every  zone  must  be 
transported  to  a school  outside  that  zone,  a method  of  selecting  whom 
to  transport  has  to  be  devised.  Conceivably,  a system  of  satellite  zoning 
could  be  employed.  Under  such  a system,  a portion  of  the  sending 
school’s  attendance  zone  would  be  designated  as  the  area  from  which 
residents  would  travel  to  the  more  distant  school.  For  administrative 
reasons,  in  order  to  use  a more  impartial  system  and  in  order  to  avoid 
any  possible  unintended  effect  upon  property  values  within  a partic- 
ular area,  the  school  board  of  Richmond  expresses  a preference  for  a 
lottery  method  of  assignment.  The  Court  is  of  the  opinion  that,  so 
long  as  the  method  chosen  does  not  materially  threaten  the  success  of 
the  plan,  the  particular  assignment  technique  adopted  is  within  the 
discretion  of  the  school  authorities.  The  lottery  technique  sacrifices 
something  in  speed  and  efficiency  of  transportation  because  bus  pick- 
ups must  be  made  throughout  an  attendance  zone,  rather  than  in  a 
small  satellite  zone  carved  therefrom.  For  that  reason,  Richmond  offi- 
cials modified  their  proposal  as  written  to  the  extent  that  in  some  of 
the  sparsely  populated  areas,  a satellite  zoning  arrangement  might 
be  used.  Foreseeablv,  subjectively  designated  areas  from  which  pupils 
will  be  transported  to  more  distant  schools  will  prove  acceptable  m 
those  areas,  as  well,  because  appreciable-distance  busing  is  an  estab- 
lished fact  there  now  anyhow. 
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Under  the  lottery  program  developed  by  the  Richmond  officials, 
whether  a child  is  among  those  normally  assigned  to  the  school  in  his 
attendance  zone  who  would,  foe  transported  elsewhere,  is  determined  by 
birth  date.  A single  birthday  or  366  might  be  picked  out  of  a hat.  Then, 
starting  with  the  first  picked  and  taking  all  bom  subsequently,  or  fol- 
lowing the  list  of  366  in  order  drawn,  sufficient  pupils  are  chosen  to 
meet  the  quota  of  those  to  be  transported  out.  After  the  child’s  status 
is  determined  according  to  the  lottery,  he  world  remain  with  his  fd- 
lows  during  his  tenure  at  each  level  of  school  A new  lottery  would  be 
conducted  for  him  as  he  moved  into  middle  school  and  later  into  high 
school.  . . . 

The  Richmond  administration  developed  considerable  expertise  in 
setting  up  transportation  systems,  when  they  created  the  one  in  use 
the  current  year.  Problems  turned  out  to  be  less  than  anticipated.  In 
fact,  by  fixing  three  different  opening  times  for  schools,  so-called 
staggered  hours,  they  were  able  to  use  their  bus  fleet  more  efficiently 
than  expected  and  in  fact  discovered  that  they  had  surplus  equip- 
ment on  hand.  Estimates  of  busing  times  turned  out  to  be  accurate  in 
most  instances,  and  sometimes  substantially  higher  than  the  time 
actually  required.  The  transportation  distances  involved  in  the  pro- 

Sosed  metropolitan  plan  are  roughly  comparable  to  those  under  the 
esegregntion  plan  now  in  effect  in  Richmond,  which  the  Court  finds 
reasonable.  The  only  area  in  which  appreciably  longer  routes  are  pro- 
posed is  subdivision  6,  where  long-distance  transportation  is  a fact 
under  the  independent  Chesterfield  County  program  now  in  effect. 

Operation  of  the  Richmond  metropolitan  plan  will  entail  the  trans- 
portation to  school  of  approximately  78,000  of  the  104,000  pupils  in 
the  system.  Of  these,  42,000  will  be  pupils  token  from  near  their  homes 
to  a school  in  their  attendance  zone  of  residence;  36,000  will  be  pupils 
exchanged  between  schools ; that  is,  they  will  travel  to  schools  outside 
their  zone  of  residence.  A little  over  half  of  that  36,000  would  be  white 
pupils.  Currently  in  the  three  school  divisions,  operating  independ- 
ently, 68,000  pupils  are  transported  to  school. 

Based  on  an  average  bus  capacity  of  66  elementary  pupils  or  44 
secondary  pupils,  and  predicated  upon  a daily  schedule  using  three 
different  opening  hours  in  each  subdivision  except  subdivision  6 with 
two  opening  times,  624  buses  would  be  necessary  to  meet  the  trans- 
portation needs  under  the  metropolitan  plan.  Opening  times  would  be 
spaced  at  46-minute  intervals,  save  in  subdivision  6 where  a 1-honr  in- 
terval would  be  used.  The  current  bus  fleets  of  the  three  existing 
school  divisions  are  adequate  to  meet  transportation  requirements.  As- 
suming that  buses  can  be  used  at  90  percent  of  capacity,  this  is  a real- 
istic possibility.  Under  the  plan  currently  in  effect  m the  city  and 
under  the  metropolitan  plan,  it  would  also  be  possible  to  schedule  buses 
to  return  to  school  in  the  late  afternoon  to  pick  up  those  who  wish  to 
remain  to  participate  in  extracurricular  activities.  . . 

Under  the  metropolitan  plan,  busing  times  would  be  limited  to 
1 hour.  Outside  of  subdivision  No.  6,  traveltimes  would  be  held  to 
a maximum  of  46  to  55  minutes.  The  precise  traveltime  cannot  be 
ascertained  until  the  distribution  of  students  to  be  transported  is 
known.  It  is  obvious,  however,  that  the  time  will  not  exceed  that 
which  each  county  has  required  of  their  students  for  many  years 
past.  Most  students  would  travel  for  a much  shorter  time  than  45 
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'minutes  to  1 hour,  the  maximum  in  different  sections  of  the  division. 
The  busing  times  estimated  by  Dr.  Little  do  not  cover  merely  trans- 
portation from  the  sending  school  to  the  receiving  school,  but  include 
■also  an  allowance  for  time  to  pick  up  children  near  their  homes. 

If,  in  some  instances,  tire  lottery  method  results  in  a bus  route  that 
is  so  tortuous  or  extended  as  to  take  an  excessive  amount  of  tune, 
it  may  be  in  whole  or  in  part  aL'ndoned.  The  entire  metropolitan  plan 
does  not  stand  or  fall  with  the  lottery  assignment  technique.  Although 
the  law  of  averages  indicates  that  those  picked  to  be  assigned  outside 
of  their  residence  zone  would  bo  distributed  about  the  zone  approxi- 
mately as  is  the  total  population  there,  if  in  certain  instances  a small 
number  of  children  are  picked  who  live  in  a remote  area,  adminis- 
trators will  be  free  in  their  own  judgment  to  determine  whether  their 
presence  in  the  assigned  school  is  worth  the  added  time  and  expense 
of  transporting  them  there.  Or,  if  a transportation  route  over  a large 
area  proves  inordinately  roundabout,  those  in  charge  may  determine 
that  this  area  would  more  feasibly  be  divided  into  satellite  zones.  These 
administrative  decisions  can  be  made  without  impairing  the  basic 
structure  of  the  metropolitan  plan. 

As  in  all  school  systems,  too,  as  population  movements  occur  and 
now  schools  are  built,  it  would  be  necessary  to  change  zone  lines. 
There  would  be  some  consequent  reassignment  of  students  from  one 
school  to  another,  as  is  always  the  case  when  this  occurs.  Another 
proviso  is  that  if  the  lottery  as  applied  to  a particular  school  zone 
picks  a group  of  children  to  be  transported  who  are  not  evenly  dis- 
tributed according  to  grade  level,  the  lottery  method  might  have  to 
be  applied  to  grades  individually,  selecting  from  each  level  the  number 
required  to  be  subtracted  in  order  to  bring  that  level  toward  the 
desired  racial  mix.  The  need  for  this  is  unlikely,  because  the  greater 
the  number  of  students  to  be  taken  from  a particular  zorre,  the  greater 
is  the  likelihood  that  the  lottery  will  choose  pupils  randomly  dis- 
tributed according  to  grade;  and  the  fewer  to  be  taken  from  any  one 
school  zorre,  the  less  important  will  be  any  nonrandom  distribution. 

The  proposed  Richmond  metropolitan  area  plan  deals  separately 
and  differently  with  tire  mral  southern  portion  of  Chesterfield  County, 
which  would  be  administered  as  subdivision  6 of  the  metropolitan 
scirool  system.  Snch  a scheme  gives  recognition  to  the  more  rural  char- 
acter of  this  area  and  out  of  considerations  of  practicality  eschews 
the  long-distance  transportation  which  would  be  required  if  students 
in  this  area  were  taken  into  the  core  city.  On  account  of  the  area  of 
the  southern  portion  of  Chesterfield  County,  Dr.  Little  would  recom- 
mend that  this  portion  of  the  proposed  subdivision  6 be  treated  on  a 
different  basis  than  the  test  of  the  metropolitan  system, .which  is  de- 
segregated by  mearrs  of  a lottery  plan.  Some  of  the  facilities  in  this 
area  are  currently  desegregated.  However,  the  Curtis  and  Bensley 
Schools  still  have  nearly  all-wlrito  enrollments,  and  the  Matoaca  Lab- 
oratory School  is  almost  all  black.  Simple  pairing  might  solve  the 
problem.  Were  the  latter  facility  to  be  divorced  from  the  Chesterfield 
system,  the  integration  of  those  white  schools  would  become  substan- 
tially more  difficult. 

A*  county  school  official  utilized  the  techniques  suggested  by  the 
Richmond ‘School  Board  in  its  metropolitan  desegregation  plan  in 
application  to  the  Grange  Hall  area  of  Chesterfield  County.  Accord- 
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ing  to  tlie  plan,  one  busload  of  Grange  Hall  students  would  attend  the 
•Curtis  School.  The  test  route  developed  required  an  unreasonable 
-degree  of  time  to  traverse,  and  the  court  would  not  approve  any  such 
facet  of  the  suggested  plan.  However,  in  testing  the  feasibility  of  the 
Richmond  metropolitan  area  plan,  there  was  selected  the  mast  rural 
section  of  the  county  for  the  experiment.  It  would  be  possible,  of 
course,  even  using  the  county’s  experimental  route,  to  reduce  the 
traveltime  by  using  more  than  one  bus  to  cover  the  route.  Moreover, 
some  22  of  the  57  students  picked  up  live  in  close  proximity  to  one 
road. 

Concerning  the  lottery  experiment  performed  by  Chesterfield  school 
officials  in  the  Grange  Hall  area,  Little  said,  and  the  court  finds,  that 
substantially  shorter  busing  rides  could  be  accomplished  by  the  use  of 
smaller  buses.  In  any  event,  if  the  lottery  system  results  in  too  long 
transportation  times,  simpler  means  could  be  used.  An  island  zone 
could  be  formed  in  the  Beaver  Bridge  Road  area.  The  Bcnsley  School 
could  be  desegregated  by  a simple  alteration  in  zone  lines.  Curtis  then 
could  be  desegregated  by  pairing  it  with  Matoaca  Laboratory  School. 

Henrico  County  school  officials  performed  a hypothetical  ‘‘birthday 
lottery”  to  a group  of  students  who  would  be  assigned  to  a core  city 
school  under  the  Richmond  metropolitan  area  plan.  They  currently 
attend  the  Varina  Elementary  School  and  Varina  Annex.  Using  two 
buses,  Henrico  officials,  with  the  assistance  of  experts  from  the  State 
department  of  education  cx]>ericnced  in  the  formulation  of  transpor- 
tation routes,  developed  routes  of  45.6  and  54.4  miles  in  ]ength;  tiavel- 
tiine  was  unreasonable.  Dr.  Little  noted  in  his  own  testimony  that  the 
transportation  out  of  the  Varina  Annex  area  under  the  lottery  plan 
might  test  be  done  by  some  other  means  than  two  standard  size  buses. 
Three  smaller  ones  might  be  more  efficient. 

In  addition,  the  area  chosen  for  this  experiment  is  one  which  Dr. 
Little  stated  might  best  be  approached  by  the  use  of  an  island  zoning 
technique.  Using  that  tool,  he  easily  developed  a plan  to  take  the  re- 
quired number  of  Varina  residents  into  the  Richmond  schools  in  prob- 
ably less  time  than  is  required  to  carry  them  to  the  Henrico  schools 
they  currently  attend.  Unquestionably  a school  administrator  is  bound 
to  exercise  his  judgment  rather  than  adhering  blindly  to  a uniform 
system.  Dr.  Little  obviously  has  an  open  mind  as  to  the  use  of  the 
lottery  system  in  a district  such  as  Varina  if  transportation  times 
proved  prohibitive  there. 

The  court  finds  that  the  use  of  an  island  zone  would  solve  the  deseg- 
regation problem  in  the  Whitcomb  Court  School  rather  easily. 

The  Henrico  school  official  stated  that  his  staff  did  have  the  skills 
to  prepare  a desegregation  plan  encompassing  the  Varina  area  of 
Henrico  County.  He  suggested  that  it  might  be  most  economical  to 
assign  all  children  within  walking  distance  to  their  neighborhood 
school  and  then  transport  the  rest  by  bus  either  to  nearby  Henrico 
schools  or  to  other  facilities  as  necessary  to  achieve  the  desired  racial 
ratios.  It  is  to  be  recognized  that  Dr.  Little  in  preparing  the  suggested 
plan,  which  the  court  finds  reasonable,  has  done  so  without  the  benefit 
of  any  cooperation  from  the  respective  county  school  officials.  Their 
cooperation  and  expertise  will  undoubtedly  make  the  task  easier. 

In  numerous  instances  Richmond  city  and  Henrico  County  schools 
of  extremely  divergent  racial  composition  are  located  a very  short 
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distance  apart.  The  following  table  illustrates  tins  and  gives  the  black 
occupancy  of  each  facility,  showing,  for  Richmond  schools,  the  1970 
and  1971  percentage  figure  as  of  September  17,  1971,  and  the  white 
occupancy  of  the  Henrico  facility  as  of  the  1970— 71  school  year. 


Richmond  schools 


Black  (porccnt) 

1970  1971  Henrico  schools 


Whito  Dis" 

(percent),  tance» 
1970-71  miles 


1.  Armstrong  High 

2.  Armstrong  High — -- 

3.  Kennedy  High. 

4.  Kennedy  High- 

6.  John  Marshall  High— 

6.  Mosby  Middle 

7.  East  fend  Middle 

8.  Fulton-Davis 

Elementary. 

9.  Mason 

10.  Highland  Park. 

11.  Stuart  Elementary... 


75 

72 

HighlandSprings  High. 

86.  8 

5.  0 

75 

72 

Varina  High 

84.  2 

6.  2 

93 

88 

Highland  Springs  High. 

86.8 

5.  7 

93 

88 

Henrico  High 

96.  1 

4.  9 

73 

78 

Henrico  High---- 

96.  1 

* 1.  4 

95 

86 

Fairfield  Junior  High--. 

81.  9 

3.  6 

68 

67 

Fairfield  Junior  High— 

81.  9 

3.  6 

53 

50 

Montrose 

100.0 

1.  8 

100 

83 

Adams 

86.4 

3.  1 

90 

85 

Glen  Lea - 

99.  8 

1.  3 

91 

79 

Laburnum 

79.  6 

2.  2 

1 Eight  blocks. 


A pupil’s  achievement  is  not  likely  to  be  affected  adversely  by  the 
assignment  system  used  under  the  metropolitan  plan  proposed;  no 
research  indicates  that  it  would  be.  In  any  event,  the  proposal  is  not 
just  to  transport  a few  individuals,  but  rather  very  large  groups  of 
pupils  from  one  area  to  another;  thus,  they  would  not  be  totally  sepa- 
rated from  their  neighborhood  peers. 

The  evidence  preponderates  that  a bus  trip  of  an  hour  for  elemen- 
tary children  is  not  educationally  harmful.  • ■ 

There  is  no  substantial  adverse  effect  on  the  black  child  caused  by 
an  awamess  that  he  is  being  transported,  with  other  black  children, 
by  reason  of  his  race.  As  well  as  can  be  predicted,  his  perception  will 
be  that  restraints  have  been  lifted  and  he  is  permitted  to  attend  school 
with  white  children.  More  important  than  the  means  of  transportation 
is  the  goal : A school  which  is  perceived  neither  as  superior  nor  inferior. 
In  short,  if  the  goal  is  a positive  one  such  as  integration,  busing  cer- 
tainly as  to  blachs  will  not  be  viewed  negatively,  for  such  a practice 
denotes  relief  from  containment  rather  than  a perpetuation  of  it. 

For  administrative  purposes,  Dr.  Little  recommends  adherence  to 
the  State  law  pattern  which  now  requires  a single  school  board  for  each 
school  division.  If  a nine-member  board  is  used  and  its  membership  is 
allocated  on  a population  basis,  the  city  would  choose  four  members, 
Henrico  County  three,  and  Chesterfield  two.  Several  other  educational 
experts  testified  in  support  of  the  single-board  plan,  and  the  court 
finds  that  for  the  coordination  of  school  policy  in  general  it  is  the 

preferable  system.  ■ • _ ■ ■ _.x 

The  three  political  subdivisions  in  the  Richmond  metropolitan  area 
now  appoint  school  board  members  by  different  means.  Richmond 
school  board  members  are  appointed  by  city  council  for  a term. 
Chesterfield  County  school  board  members  are  picked  by  a school 
trustee  electoral  board.  Henrico’s  school  board  members  are  chosen 
by  the  'board  of  supervisors  and  serve  at  their  pleasure. 
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Xlie  pupil  population  of  the  combined  system  is  estimated  to  be 

104,000.  . . . — 

The  consolidated  system  is  to  be  divided  into  six  subdivisions.  The 
proposal  includes  the  delegation  of  administration  and  curriclum  deci- 
sions to  subdivision  heads.  This  practice  would  be  in  conformity  with 
the  generally  accepted  educational  practice  to  delegate  certain  func- 
tions to  be  discharged  by  smaller  units  in  school  districts  above  a cer- 
tain size,  in  order  to  make  the  system  responsive  to  the  special  needs  of 

smaller  areas.  . . . • ii 

Duties  of  the  subdivision  directors  would  principally  be  m the  area 
of  supervision  of  instruction,  decisions  concerning  curriculum,;  and 
maintenance  of  close  contact  with  parents  of  children  in  their  schools. 
It  is  suggested  that  a lay-advisory  subdivision  school  board  be  set  up 
in  each  subdivision  in  order  to  involve  local  residents  in  the  decision- 
making process.  No  precise  decision  as  to  what  authority  such  boards 
would  have  has  been  made.  ...  . 

The  suggested  decentralization  will,  from  the  evidence  adduced, 
lead  to  better  communication  between  the  patrons  and  the  administra- 
tors. 

The  metropolitan  plan  as  now  formulated  is  based  on  attendance 
figures  from  September  of  1970.  It  demonstrates,  however,  the  feasi- 
bility of  the  techniques  employed.  Furthermore,  its  current  form  can 
be  brought  up  to  date  rapidly  to  conform  to  current  attendance  statis- 
tics and*  capacity  figures  with  a few  hours’  work  with  the  computer. 

Approximatley  3 to  6 months  would  be  required  to  implement  all 
aspects  of  the  metropolitan  plan,  including  updating  and  determina- 
tion of  transportation  routes.  ■ 

Any  one  of  the  school  administrations  involved  herein  could  design 
a desegregation  plan  to  achieve  roughly  eaual  racial  proportions  in 
schools  throughout  the  Richmond  metropolitan  area.  Neither  of  the 
defendant  counties  has  undertaken  to  develop  any  proposed  desegrega- 
tion plan  in  cooperation  with  the  city.  It  is  apparent  that  the  combined 
efforts  of  the  city,  the  counties  and  the  State  authorities  can  lead  to 
an  even  better  plan  than  the  one  now  before  the  Court— -nevertheless 
the  plan  now  proposed  will  be  acceptable  and  the  Court  will  be  readily 
available  to  consider  suggested  modifications. 

The  metropolitan  system  would  be  smaller  than  the  Fairfax,  Va., 
system. 

In  the  fall  of  1970,  only  about  28  school  “districts”  existed  with  a 
school  population  of  100,000;  163  districts  existed  with  a population 
of  25,000  to  99, 999. 

The  Fairfax,  Va.,  system  has  subunits  of  about  25,000  to  30,000 
pupils  and  provides,  in  (he  words  of  Dr.  Kelly,  quality  education.  The 
Richmond  metropolitan  plan  contemplates  subdivisions  of  approxi- 
mately 20,000  pupils. 

Current  studies  on  optimum  school  district  size  focus  principally 
on  the  minimum  size  required  for  a particular  purpose.  As  new  edu- 
cational imperatives  come  to  light,  the  minimum  practical  school  dis- 
trict’s size  may  change  and  rise.  One  such  goal  which  educators  cur- 
rently recognize  is  the  necessity,  for  pupils  who  will  live  in  a biracial 
community,  to  include  the  component  of  meaningful  integration  in 
their  education. 
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The  capacity  to  deal  with  desegregation  problems  is  one  factor  by 
which  to  test  the  merits  of  the  proposed  merger. 

Educational  and  administrative  experts  have  testified  that  the  pro- 
posed plan  is  a sound  and  feasible  one,  educationally  and  administra- 
tively, and  the  Court  so  finds.  _ , . 

The  Public  Administrative  Service  report  in  1959  brought  attention 
to  the  need  for  coordination  in  the  development  and  operation  of  the. 
area’s  school  facilities: 

The  possibility  of  annexation  has  caused  the  counties  to  be 
hesitant  about  building  schools  in  areas  which  might  possibly 
be  taken  into  the  city  ; yet,  it  is  in  these  areas  that  the  schools 
are  most  needed.  Plate  2-5  shows  the  distribution  of  schools 
throughout  the  region,  by  type.  [In  this  illustration  the 
schools  are  racially  designated.]  Table  2 shows  total  enroll- 
ments and  annual  increases  in  enrollment  for  three  jurisdic- 
tions during  the  period  from  1950-51  to  1957-58.  In  this 
period,  the  maximum  growth  in  Chesterfield  and  .Henrico 
Counties  took  place  in  1955—56,  whereas  it  occurred  in  Rich- 
mond earlier,  in  1952-53.  The  present  composite  rate  of  growth 
is  about  3,000  per  year. 

Shortages  of  physical  plants  are  causing  both  of  the  coun- 
ties to  have  fairly  extensive  “shift”  operations  in  their  school 
buildings,  and  Chesterfield  County  is  using  a number  of  rent- 
ed facilities.  Richmond  is  “double-shifting”  only  in  the  be- 
ginning grades.  . 

With  the  combined  school  enrollment  of  the  two  counties 
rapidly  approaching  that  of  Richmond,  and  the  combined 
annual  expenditures  of  the  three  school  jurisdictions  now  in 
excess  of  $20  million,  there  is  special  need  for  achieving 
maximum  economies  in  the  management  of  the  public  edu- 
cation system  of  the  region.  Administrative  costs  of  the  three 
systems  total  about  $300,000  annually,  or  about  $0.75  per 
capita. 

The  PAS  reporters  did  not  recommend  the  combination  of  Chester- 
field County’s  government  into  a consolidated  Richmond-Henrico  one.. 
They  based  this  judgment  on  such  factors  as  the  independent  utility 
development  of  Chesterfield  County,  the  existence  of  recently  con- 
structed county  administrative  facilities,  the  traditional  maintenance 
of  a low  level  of  governmental  service,  and  tlie  county’s,  ties  to  the 
three  southern  cities,  Colonial  Heights,  Hopewell  and  Petersburg. 
Most  of  these  distinguishing  factors  do  not  bear  upon  tlie  question 
of  whether  school  systems  alone  should  be  combined.  Tlie  finding  of 
disparity  in  levels  of  governmental  service,  in  addition,  is  certainly 
incorrect  if  one  focuses  upon  educational  expenditures.  Chesterfield  in 
the  recent  past  has  devoted  very  considerable  resources  to  new  school 
construction.  • , . 

Although  the  point  is  disputed,  and  is  of  collateral  importance,  it 
seems  probable  that  some  educational  tasks  can  be  carried  on  at  less 
cost  by  the  combined  unit  than  by  the  existing  three  separate  school 
divisions. 

The  minimum  school  district  size  to  achieve  substantial  integration 
and  to  eliminate  the  effect  of  State-imposed  segregation,,  would  be 
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that  of  the  division  created  by  the  merger  of  the  systems  of  Richmond,. 
Henrico,  and  Chesterfield. 

The  county  and  State  defendants  assert  that,  if  consolidation  is 
brought  about,  the  resulting  Richmond  metropolitan  area  school  divi- 
sion will  be  racially  identifiable,  surrounded  as  it  is  by  several  political 
subdivisions  of  strongly  disparate  racial  proportions.  To  begin  with,, 
racial  identifiability  depends  to  a great  degree  upon  the  individual’s, 
preception  of  the  community  witliin  which  comparisons  are  to  be 
made.  Richmond  natives  do  not  contrast  the  makeup  of  their  schools: 
with  the  composition  of  schools  located  a great  distance  away.  Simply,, 
the  notion  does  not  leap  to  mind  that  an  alternative  pupil  assignment 
arrangement,  attaining  greater  racial  parity,  could  be  made  of  pupils 
attending  a Richmond  school  and  one  m southwest  Virginia.  Identifi- 
ability is  a matter  of  contrast  and  the  perception  of  obvious  alterna- 
tives. 

Furthermore,  none  of  the  defendants  asserting  the  identifiability 
as  white,  of  the  consolidated  division,  has  moved  to  alleviate  that, 
result  by  appropriate  remedial  action.  It  may  be  in  the  future  one 
or  more  of  them  will  do  so.  It  may  also  be  that,  due  to  the  sparsity 
of  population  in  some  of  the  adjoining  counties,  the  task  will  not  be 
difficult.  Such  steps  are  not  barred  by  the  older  of  this  Court;  in  any 
event,  the  Court  stands  ready  to  amend  or  modify  its  order  as  neces- 
sary. 

Dr.  Pettigrew  conceded  that  the  proposed  metropolitan  system 
would  have  on  its  borders  some  counties  with  black  school  populations 
far  above  the  proportion  in  a combined  Richmond,  Henrico  and  Ches- 
terfield. He  saw  this  as  no  barrier  to  the  action  he  recommended. 
These  counties  are  sparsely  populated.  He  would  recommend,  con- 
sistent witlv  his  position,  that  the  State  board  of  education  examine 
the  possibility  or  incorporating  some  of  these  other  jurisdictions  into 
a metropolitan  system. 

It.  has  been  stressed,  particularly  by  Henrico,  that  Hanover  County 
might  well  be  considered,  along  with  the  other  throe  jurisdictions,  to 
be  properly  a part  of  the  Richmond  metropolitan  area.  It  is  included 
within  the  Standard  Metropolitan  Statistical  Area  of  Richmond  es- 
tablished by  tlie  Buroau  of  the  Census.  It  is  also  part  of  the  Richmond 
Regional  Planning  District.  It  is,  moreover,  not  distant  from  the  city 
and  many  of  its  residents  may  find  employment  there.  Some  of  its 
schools  are  closer  to  Richmond  city  schools  than  are  the  Henrico 
schools  to  which  the  Richmond  School  Board  proposes  to  transport 
Richmond  residents  now  attending  city  schools.  None  of  those  defend- 
ants, however,  lias  sought  to  bring  Hanover  County  officials  into  this, 
lawsuit.  The  decision  of  legal  questions  flowing  from  any  such  action 
will  abide  the  event. 


INTEGRATION 

Social  scientists  generally  concur  that  one  of  the  most  vital  elements 
of  equal  opportunity  in  education  is  the  effective  integration  of  schools. 
This  is  essential  for  children  of  both  major  races.  The  evidence  seems 
clear  that  the  benefits  of  an  integrated  education  are  most  attainable 
if  it  is  available  to  the  child  from  the  earliest  grade. 
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To  remove  the  racial  identifiability  of  individual  schools  creates 
the  opportunity  to  bring  about  in  students  attending  them  self-percep- 
! tion  and  aspirations  not  colored  by  notions  of  artificial  advantage  or 

disadvantage  related  to  race.  . 

! Attitudinal  effects  made  attainable  by  the  desegregation  of  schools 

i are  very  likely  to  have  a positive  effect  on  achievement.  Access  to 

inter-racial  education  engenders  in  black  pupils  the  ability  more  real- 
j istically  to  perceive  the  relation  between  their  own  efforts  and  attain* 

j able  goals,  which  effect  in  turn  boosts  achievement.  . ' ! . 

i In  order  to  determine  whether  a school  has,  in  the  full  sense,  granted 

its  pupils  an  equal  educational  opportunity,  it  is  necessary  to  observe 
f not  only  how  tney  perform  on  achievement  tests  while  in  school,  but 

i also  how  well  they  were  able  to  grapple  with  American  society  and 

I participate  in  its  life.  Education  should  give  the  student  an  oppor- 

! tunity  to  participate  fully  in  American  society.  Tins  opportunity  is 

! denied  when  the  pupil  is  exposed  to  the  sort  of  segregation  existing  m 

; idie  Richmond  area,  just  as  it  was  by  that  which  drew  the  Supreme 

I Court’s  condemnation  in  Brown. 

| The  performance  of  a particular  school  is  not  measured  solely  by 

i its  pupils’  performance  on  achievement  tests.  It  has  become  accepted 

i among  educators  that  attitudinal  development  is  a legitimate  and  nec- 

| essary  part  of  the  educational  process.  The  development  of  realistic 

attitudes  toward  members  of  the  opposite  race  requires  a racially  m- 
j tegrated  school  environment,  something  which  is  not  at  all  equivalent 

■ to  the  mere  presence  of  members  of  two  races  in  the  student  body,  but 

which  cannot  be  achieved  without  that.  . 

i To  achieve  “integration,”  in  Dr.  Pettigrew’s  terms,  one  must  have 

I the  “mix  plus  positive  interaction,  as  we  would  want  to  say,  between 

: whites  and  blacks.”  Current  research  indicates  that  in  order  to  achieve 

j these  benefits  there  is  an  optimum  racial  composition  which  should 

j be  sought  in  each  school.  Dr.  Pettigrew  placed  this  at  from  2°- to  40- 

I percent  black  occupancy.  These  figures  are  not  at  all  hard  and  fast 

i barriers,  but  merely  indicate  to  the  racial  composition  rang®  m which 

| interaction  of  a positive  sort  is  the  more  likely  to  occur.  Social  science 

is  not  such  an  exact  science  th'  t the  success  or  failure  of  integration, 
i depends  upon  a few  percenta  points.  The  low  level  of  20  percent 

j fixes  the  general  area  below  w i the  black  component  takes  on  the 

character  of  a token  presence.  ere  only  a few  black  students  are 
i in  the  particular  school,  there  \ply  are  insufficient  numbers  for 

; them  to  be  represented  in  most  -icas  of  school  activities.  Such  par- 

i ticipation  would  be  crucial  to  the  success  of  integration.  The  high 

level  of  40  percent  is  linked  not  to  the  likely  behavior  of  the  students 
! so  much  as  it  is  to  the  behavior  of  their  parents.  When  the  black  popu- 

S lation  in  a school  rises  substantially  above  40  percent,  it  has  'been  Dr. 

i Petti  "lew’s  experience  that  white  students  tend  to  disappear  .from 

i the  school  entirely  at  a rapid  rate,  and  the  court  so  finds.  This  is  only 

! possible,  of  course,  when  alternative  facilities  exist  with  a lesser  black 

I proportion  where  the  white  pupils  can  be  enrolled.  The  upper  limit, 

| then,  relates  to  stability.  Dr.  Pettigrew  noted  that  the  Central  Garden 

i School,  in  Henrico  County,  had  experienced  such  transition  when 

! its  black  population  rose  to  near  60  percent,  it  rapidly  turned  to  nearly 

j all  black  in  a very  few  years. 
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Dr.  Pettigrew’s  objections  to  the  existence  of  a school  with  an  over 
40-percent  black  population  relate  both  to  the  foreseeable  instability 
of  such  a facility  aiid  the  perceived  inferiority  in  the  eyes  of  the  com- 
munity. Dr.  Pettigrew’s  upper  limit  of  40  percent,  determined  as  it 
is  by  considerations  of  stability,  varies  with  local  circumstances  atfect- 
ing  the  tendency  to  instability.  He  would  not  adhere  to  a 40-percent 
guideline  in  a metropolitan  area  where  the  black  population  in  school 
was  above  40  percent.  , 

In  schools  with  the  optimum  racial  mix  across  the  country  there 
seems  to  be  beneficial  effect  upon  community  perceptions  of  the 
facility,  the  teachers’  expectations,  and  even  administration.  The 
impact  upon  teachers’  expectations  is  particularly  significant,  since 
social  scientists  have  been  able  to  demonstrate  that  students’  per- 
formance tends  to  rise  when  teachers  are  confident  of  their  students’ 
leamin"  ability.  This  seems  to  be  linked  to  the  natural  inclination  of 
the  tcaSier  to  expend  greater  effort  upon  those  perceived  as  likely  to 
succeed.  ' . 

Based  upon  projected  enrollments  under  the  current  assignment  plan 
for  Richmond  City  schools,  very  few  students  will  be  in  schools  with  a 
black  population  of  20  to  40  percent.  At  the  elementary  level,  3.04 
percent  of  the  block  students  and  9.43  percent  of  the  white  students 
will  be  in  such  schools.  In  middle  schools,  9.2  percent  of  blacks  and 
26.7  percent  of  whites  will  'be  in  schools  in  that  range.  There  will  be 
no  high  school  students  in  such  schools.  . 

In  Henrico  County,  based  upon  1970-71  attendance  patterns,  14.  < 
percent  of  the  block  students  will  attend  schools  with  a 20-  to  40- 
percent  black  enrollment;  5.4  percent  of  white  students  in  the  elemen- 
tary level  will  do  so.  At  the  middle  school  level,  1.3  percent  of  black 
students  and  0.2  percent  of  white  students  will  attend  such  schools. 
Again,  there  will  be  no  high  school  students  in  such  schools. 

In  Chesterfield  County,  based  upon  similar  data,  34.24  percent  of 
black  elementary  students  and  9.6  percent  of  white  elementary  stu- 
dents will  be  in  20-  to  40-percent  black  schools.  At  the  middle  school 
level  47.2  percent  of  black  students  and  7.6  percent  of  white  students 
will  'be  in  such  schools.  As  in  Richmond  and  Henrico,  there  will  be  no 
high  school  students  in  schools  of  this  range.  . . 

If  the  Richmond  metropolitan  area  consolidation  plan  were  imple- 
mented, 97  percent  of  black  students  in  the  area  would  attend  schools 
in  the  range  of  20-  to  40-percent  black:  the  remainder  would  be  in 
15-  to  20-percent  black  schools.  Under  that  plan  92.5  percent  of  the 
white  students  in  the  area  would  be  in  schools  of  the.  optimum  mix 
determined  by  Dr.  Pettigrew,  and  7.5  percent  would  be  in  schools  with 
a 15-  to  20-percent  black  enrollment.  . . 

As  best  we  now  know,  and  as  best  as  can  be  proved,  opportunities 
for  achievement  and  healthy  attitudinal  development  for  all  pupils 
would  'be  substantially  raised  if  the  school  systems  in  the  Richmond 
area  were  organized  under  a metropolitan  plan.  Members  of  each  race 
would  have  a substantially  greater  opportunity  to  develop  realistic 
attitudes  toward  the  other  race,  productive  of  friendships  and  positive 
social  behavior.  The  likelihood  of  interracial  hostility  will  substan- 
tially diminish.  These  are  all  accepted  as  legitimate  educational  goals. 

One  of  the  measures  of  socioeconomic  status,  often  used  by  social 
psychologists,  is  parental  educational  attainment.  In  areas  like  Ricli- 
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mond,  this  is  largely  a function  of  educational  opportunity  available 
in  previous  years  to  black  parents.  One  expert  described  the  phenom- 
enon ns  a generational  cycle:  “[Discrimination  of  the  last  ccneration 
against  black  parents  ineffcct  ends  by  damaging  the  black  child  today 
because  of  (the)  inability  of  his  parents  to  have  received  an  adequate 
education  as  a child/’  ... 

Because  they  were  subjected  to  deprivations,  such  as  a segregated 
educational  svstem  imposes,  the  social  class  factor  is  to  a maim*  degree 
trnccnble  to  State  action  in  the  past  which  denied  equnl  educational 
opportunity. 

Between  the  school  years  1925-26  and  the  year  19G3-64,  the  ratio 
of  white  to  black  pupils  enrolled  in  State  public  schools  rose  from 
2.C  to  1.  to  3.1  to  1.  In  1933-34  in  white  schools  of  the  State  of  Vir- 
ginia, there  were  33.8  pupils  per  teacher.  In  1967—58  there  were  26.6 
white  pupils  per  teacher.  In  1933-34  there  were  41.3  black  pupils  per 
teacher,  and  m 1967-68,  28.2.  In  1925-26  the  ratio  of  school  property 
values  between  white  schools  and  Negro  schools  of  Virginia  was  9.4 
to  1.  whereas  the  ratio  of  white  to  Negro  pupils  was  2.6  to  1.  In  1963- 
64  the  ratio  of  white  school  property  value  to  Negro  school  property 
value  was  3.9  to  1,  and  the  ratio  of  whites  to  Negro  pupils  was  3.1  to  1. 

On  the  national  level,  housing  segregation  is  the  principal  basis  for 
school  segregation.  School  segregation  lias  likewise  given  rise  in  sonic 
circumstances  to  the  growth  of  segregated^  housing  patterns.  Employ- 
ment, education,  and  housing  discrimination  foster  each  other  in  the 
United  States;  the  effects  of  one  arc  causative  of  the  others;  they 
are  interdependent  phenomena.  , 

On  the  basis  of  research  which  indicates  that  blacks  in  the  Rich- 
mond metropolitan  area  have  historically  received  an  inferior  educa- 
tion, Dr.  Pettigrew,  right  in  the  court’s  opinion,  viewed  the  social  class 
effect  here  as  directlv,  on  the  one  hand,  causing  educational  depriva- 
tion in  current  pupils  and,  on  the  other  hand,  being  caused  by  past 
educational  discrimination  against  their  parents.  limitations  imposed 
upon  a parent  perceived  opportunities,  especially  employment  oppor- 
tunities, will  affect  the  child’s  perception  of  his  own  opportunities  and 
social  status.  Such  long-term  effects  of  discrimination  arc  cumulative 
in  nature,  and  continue  from  generation  to  generation,  and  will  so 
continue  m the  Richmond  area  unless  and  until  it  is  recognized  that 
the  liencfits  of  the  Constitution  arc  not  limited  to  a particular  race. 

It  is  the  view  of  Hie  Coleman  report  that  the  more  important  deter- 
minant of  academic  achievement  is  socioeconomic  status;  that  is,  eco- 
nomic class.  But  in  the  United  States  today  race  and  class  are  cor- 
related to  a large  degree,  but  not  completely.  The  social  class  effect  is 
of  primary  importance  both  in  the  individual  acli ievcmcnt,  as  it  relates 
to  his  social  class,  and  in  overall  school  achievement,  ns  it  relates  to 
the  social  class  predonpnant  in  a particular  school.  One  of  the  desira- 
ble effects  of  the  implementation  of  a metropolitan  plan  would  be  the 
opportunity  for  social  class  integration,  as  well  as  racial,  but  in  Dr. 
Pettigrew’s  mind,  and  in  the  court’s,  the  principal  argument  is  that 
racial  desegregation  would  be  made  possible. 

Dr.  Pettigrew  is  also  an  advocate  of  class  desegregation.  That  is,  lie 
would  prefer  to  incorporate  in  each  school  facility  some  from  the  lower 
economic  echelons  and  some  from  the  higher.  He  has  been  unable  to 
determine  the  optimum  mix  in  class-desegregation  terms  with  anything 
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like  the  precision  lie  lias  been  able  to  employ  in  the  field  of  race.  He 
believes  that  this  is  because  class  is  not  so  salient  a factor,  not  so  ob- 
servable, as  race.  . , ....  .. 

The  beneficial  effects  upon  attainment  of  racial  integration,  as  com- 
pared with  social  class  integration,  are  most  strongly  observable  in  tho 
early  grades. 

ANnMETROrOLlTANISM 

Based  upon  his  learning  as  a social  psychologist,  Dr.  Pettigrew 
stated,  and  the  court  accepts  his  view,  that,  a major  cause  for  urban 
school  segregation  today  is  antimetropolitunism,  which  tends  to  give 
rise  to  segregation  across  school  district  lines  rather  than  intradistrict. 

Tho  Cincinnati  report  took  to  task  school  officials’  lip  service  to  tho 
goal  of  desegregation : 

School  administrators  have  declared  that  they  favor  non- 
segregated  education,  but  at  the  same  time  they  continue  to 
endorse  the  neighborhood  school  attendance  arrangement. 
That  is  roughly  equivalent  to  endorsing  the  idea  of  compensa- 
tory education  but  rejecting  the  notion  of  spending  more  on 
some  students  than  others.  In  a city  of  Cincinnati’s  size,  with 
its  intense  residential  segregation,  school  desegregation  would 
require  significant  and  substantial  modifications  of  existing 
school  attendance  patterns. 

The  report  advocated  positive  efforts,  at  least  on  an  experimental  basis, 
to  bring  about  desegregation  on  a continuous  basis  from  the  primary 
grades  on. 

Second,  the  total  student  population  of  the  subsystem  should 
be  economically  and  radically  integrated,  and  should  roughly 
reflect  the  city's  population.  The  consequence  of  this  would  he 
that  any  given  school,  or  all,  in  the  subsystem  could  be  be- 
tween 25  to  40  percent  Negro  and/or  disadvantaged  and  60 
to  75  percent  white  and/or  advantaged. 

***** 

If  such  a subsystem  were  established,  and  a serious  effort 
made  to  provide  improved  quality  education  for  all  children 
involved,  experience  elsewhere  suggests  that  whatever  initial 
anxiety  and  questions  there  were  would  turn  to  acceptance 
and  enthusiastic  support. 

Tho  report  recognized  the  profound  impact  upon  blacks  of  school 
segregation : 

Segregation  always  has  been  the  chief  fact  conditioning  the 
educational  situation  of  Negro  Americans.  Its  impact  has 
been  profound,  encompassing  everything  from  tho  psycholog- 
ical to  the  political  dimensions  of  schooling.  Typically,  it 
pervades  public  education  systematically,  affecting  not  only 
the  patterns  of  pupil  attendance,  but  also  the  character  and 
the  distribution  of  teachc.-s  and  other  educational  resources  to 
students.  In  Cincinnati,  as  elsewhere,  racial  segregation  in 
the  public  schools  is  intense. 
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COMPENSATORY  EDUCATION 

Experience  has  shown  that  the  goals  served  by  an  integrated  school 
environment  cannot  be  obtained  through  the  use  of  such  compensatory 
educational  techniques  as  arc  available  today, 

I)r.  Gross,  an  educator  of  much  experience, , did  not  say  that  he  could 
not,  as  an  educator,  teach  disadvantaged  children  in  a school  with  a 
majority  of  black  student  population.  Ho  did  say.  however,  that  he 
could  not  teach  them  as  much,  and  as  well,  as  ho  could  if  they  were  in  a 
racially  integrated  school. 

As  Dr.  Gross  said  too.  there  is  a very  tenuous  cause  and  effect  rela- 
tionship between  a new  building  as  opposed  to  an  old  one,  or  between 
the  level  of  teachers’  preparation  on  the  one  hand,  and  excellence  m 
instruction.  Teacher  attitudes  can  bo  modified  to  an  extent  by  training, 
but  tins  is  not  a major  determinant  of  their  expectations.  Whatever  the 
training  he  receives,  an  instructor’s  attitude  will  bo  highly  affected  by 
the  situation  in  which  lie  operates. 

The  Cincinnati  report  which  Dr.  Hooker  helped  to  prepare  con- 
cluded that,  “locally,  the  inequalities  arc  metropolitan  m scope  and 
character,  and  any  lasting  solution  will  have  to  be  cost  in  those  dimen- 
sions.” A very  recent  and  well-evaluated  remedial  education  program, 
the  report  stated,  had  turned  out  to  have  affected  achievement  very 
little.  The  report  suggested  other  measures,  based  upon  recent  research 
indicating  that  the  school  environment  is  “salient  for  cognitativc  de- 
velopment.” “There  is  very  persuasive  evidence  that  social  class  and 
racial  desegregation  is  associated  with  higher  achievement  for  Negro 

children.”  . . , , , . A ...  , 

The  composition  of  the  schools  in  the  Richmond  system  is  not  likely 
to  bo  stable  as  it  is  now  administered.  Nor  will  the  white  students  m 
a racially  isolated  schools  in  the  county  systems  be  able  to  avail  them- 
selves of  the  benefits  of  an  integrated  education  in  any  substantial 

numbers.  . 

One  of  the  necessary  ingredients  for  “integration  ’ in  Dr.  Pettigrew  s 
terms  is  a degree  of  stability.  Research  tends  to  indicate  that  truly 
equal  educational  opportunity  cannot  bo  offered  by  schools  which  arc 
desegregated  only  to  resegrcgntc.  The  transitional  process  is  rarely  pro- 
ductive. The  effort  to  desegregate  turns  out  to  have  been  only  a tempo- 

ra'l^io^hcimincnon  of  white  flight  from  schools  over  40-pcrccnt  black 
always  occurs,  when  it  does,  in  eases  where  there  arc  other  nearly  white 
or  all  white  schools  in  a community  which  provide  a form  of  refuge. 
This  is  always  true  because  there  is  no  metropolitan  area  in  the  United 
States  with  more  than  40-pcrccnt  black  population. 

What  declines  in  white  achievement  in  majority-b  ack  schools  arc 
observable*  in  Dr.  Pettigrew’s  view,  are  attributable  both  to  the  fact 
that  such  schools  arc  likely  to  bo  in  a process  of  transition  and  insta- 
bility, and  also  to  the  related  fact  that  such  schools  liegm  to  bo  per- 
ceived as  inferior.  Instability,  in  other  words,  adversely  affects  educa- 
tional success,  but  there  is  a separate  negative  impact  attributable  to 
perceptions  of  idcntifiably  black  schools  m a community  with  idcnti- 
fiably  white  schools,  as  inferior  facilities.  Such  perceptions  induce  some 
whites  to  depart,  and  they  also  diminish  the  chances  of  educational 
success  in  the  black  schools. 
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After  the  adoption  of  the  currant  plan,  plan  3,  for  tho  desegrega- 
tion of  the  Richmond  city  schools,  educational  experts  foresee  that  the 
black  percentages  in  the  city  system  will  become  larger  at  an  even  faster 
rate  than  heretofore.  However,  even  if  the  Richmond  system  main- 
tained its  current  racial  distribution  and  did  not  continue  to  lose  white 
students,  educational  consequences  of  the  continued  separation  of  the 
city  system  from  those  of  the  counties  a re  bad.  For  even  now  the  sys- 
tems are  identifiable  as  black  and  white,  inferior  and  superior,  with 
consequential  harm  to  their  students.  Pupils  in  each  school  division 
would  perceive  the  systems  ns  segregated.  The  problem  remains  so 
long  as  disparity  does. 

In  essence,  there  is  no  appropriate  substitute  for  desegregated 
schools.  Those  that  arc  not  desegregated  are  simply  not  equal  to  those 
that  arc. 

Dr.  Hooker: 

Dr.  Clifford  Hooker,  called  on  behalf  of  the  state  and  county  de- 
fendants, is  an  expert  in  educational  finance,  reorganization  and  racial 
aspects  of  the  latter  problem.  He  did  not  consider  himself,  by  his  own 
judgment,  to  be  an  expert  on  school  desegregation.  His  principal  ex- 
pertise is  administrative  and  organizational.  .... 

Dr.  Hooker  confirmed  that  when  consolidation  of  school  districts 
occurs  it  is  necessary  to  “level-up”  the  standards  of  each  of  the  merged 
components  so  that  the  sendees,  programs,  pay  schedules,  and  equip- 
ment of  the  combined  system  are  equivalent  to  the  best  of  any  or  the 
former  systems.  This  witness,  it  appeared  on  cross-examination,  in  a 
recent  study,  gave  his  professional  opinion  that  the  correlation  between 
school  districts’  size  and  the  cost  of  education  per  pupil  is  not  very 

Given  the  size  of  the  proposed  combined  school  division,  Hooker 
said  that  a decentralization  plan  of  some  sort  would  have  to  be  utilized. 
Most  witnesses  agreed  on  this.  Hooker  feared,  however,  that  this  might 
impede  racial  ana  economic  integration.  A central  authority,  in  addi- 
tion, would  necessarily  remain.  Therefore,  he  thought,  regional  admin- 
istrators might  serve  only  os  conduits  of  local  grievances,  and  the 
school  principals  would  be  subject  to  two  sources  of  authority. 

Dr.  Hooker  stressed  the  importance  of  a secure  financial  Joase  for 
any  school  operation.  Educators,  he  said,  “are  terribly  sensitive  about 
fluctuations  in  the  support  for  the  schools.  Small  changes  in  the 
amount  of  money  available  can  result  in  fairly  dramatic  changes  in 
the  program  because  most  of  the  school  costs  are  in  terms  of  personnel, 
you  know,  up  to  80  percent  in  many  school  districts.  These  commit- 
ments are  made  by  contract  over  long  periods  of  time.”  (The  Court 
notes  the  apparent  conflict  here  with  Dr.  Campbell’s  testimonv).  Dr. 
Hooker  was  of  the  opinion  that  it  would  be  extremely  difficult  far  a 
combined  system  to  operate,  in  reliance  on  three  separate  tax-levying 
agencies.  Deadlocks,  for  example,  might  develop  over  the  decision  on 
where  to  locate  a new  school.  It  occurs  to  the  Court  that  deadlocks 
may  well  develop,  and  have  in  Virginia  between  school  boards  and 
governing  bodies  in  a single-county  school  division.  If  there  is  dis- 
agreement on  the  location  of  a new  school,  there  is  now  no  clear  and 
simple  way  to  resolve  the  problem.  In  Henrico,  tho  board  of  super- 
visors might  simply  remove  some  or  all  of  the  school  board  members, 
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but  in  Chesterfield  and  most  other  counties,  the  ^rd  has  no  such 
power.  Yet  somehow  they  manage  and  have  decided  to  retain  the 

^DnHooker  was  not  familiar  with  the  practice  in  Virginia  of  operat- 
ing joint  schools  financed  by  separate  political  subdivisions.  Some  of 
the  other  difficulties  which  t)r.  Hooker  described  with  respect  to  iomt 
school  operations  might  be  alleviated  m the  Richmond  metropolitan 
area  plan  by  the  existencoof  a single  school  board.  , , 

Conflicts  over  appropriations,  lie  conceded,  might  well  be  much  less 
heated  if  race  were  not  a question.  . . 

Hooker  said  that,  based  upon  his  investigations,  it  appeared  that 
each  of  the  three  constituent  governments  of  the  proposed  merged 
system  already  was  within  the  range  of  optimum  school  district  sizes. 
He  was  quick  to  state,  however,  that  optimum  size  may  differ  with 
the  educational  goals  pursued.  Still,  in.  his  opinion,  each  existing 
school  division  had  the  capacity  to  offer  its  students  an  mtercultural 

experience.  , , . . ...  . , 

Dr.  Hooker  recently  wrote  an  article  upon  school  district  organiza- 
tion in  which  lie  stated  that  an  overabundance  of  local  school  districts, 
gerrymandering  of  district  lines,  and  the  departure  of  affluent 
families  to  suburbs,  together  with  faulty  state  aid  distribution  ot 
formulas,  have  introduced  “social,  economical  and  racial  stratifications 
as  well  as  geographic  separation.”  These  arc  his  current  views.  He  is 
an  active  proponent  of  the  reorganization  of  school  districts,  which 
he  views  as  subject  to  modification  by  State  authorities  for  valid 

educational  ends.  , . , , 

Hookers  professional  recommendation  that  a merger  of  the  school 
divisions  in  the  Richmond  area  not  take  place  rests  on  very  slim 
grounds.  The  weight  of  his  objections  is  markedly  undercut  by  recent 
expressions  concerning  the  merits  of  school  district  consolidation  m 
similar  circumstances.  He  recently  collaborated  on  a study  of  co- 
operation  between  school  districts  in  the  metropolitan  area  of  Miunc- 
npolis-St.  Paul.  He  observed  that  in  the  area  economically  disadvan- 
taged individuals  were  increasingly  concentrated  in  central  cities, 
which  themselves  were  growing  more  and  more  impoverished.  Mean- 
time, as  the  metropolitan  area  expanded  the  interdependence  of  old 
city  and  new  suburbs  increased.  Seven  points  were  made  t 

1.  Suburban  residents  rely  heavily  on  the  economic  reservoir 
which  the  city’s  employment  opportunities  provide. 

2.  Suburban  residents  are  strongly  dependent  upon  the  cultural 
and  recreational  attractions  in  the  two  central  cities. 

3.  Suburban  residents  rely  upon  the  central  cities  to  carry  a 
substantial  welfare  load,  the  beneficiaries  of  which,  in  many  cases, 

arc  the  parents  of  suburban  citizens. 

4.  Suburban  areas  have  become  readily  accessible,  to  the  cities 
as  a result,  of  massive  freeway  and  urban  transportation  programs 
which  have,  to  9ome  degree,  reduced  urban  tax  potential  by  then- 

extensive  land  nsago  demands.  ...  , . , 

5.  Suburban  communities,  regardless  of  their,  emotional  pos- 
ture on  the  subject,  have  received  enormous  subsidization  by  the 
central  cities  during  their  periods  of  rapid  growth  ns.  a result  of 
differential  revenue  Allocation  programs,  particularly  m the  form 
of  State  educational  aid. 
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G.  Urban  areas  arc  increasingly  dependent  upon  the  youthful 
vision,  drive  and  leadership  qualities  of  the  suburban  population. 

7.  Urban  areas,  because  of  the  lure  of  suburban  locations  for 
commercial  and  industrial  expanuon,  are  in  need  of  a fiscal 
partnership  with  the  affluent  and  youthful  families  in  the 
suburbs. 

In  Dr.  Hooker’s  opinion  these  problems  and  interdependent  rela- 
tionships are  found  in  most  central  cities. 

The  same  article  concludes : 

Will  educators  be  capable  of  responding  effectively  to  the 
challenges  of  metropolitan  planning?  What  wisdom  and  social 
inventions  will  bo  used  ? Metropolitan  areas  throughout  the 
country  are  seething  with  unrest  and  disquiet  to  which  inade- 
quate and  inappropriate  education  efforts  are  alleged  to  have 
contributed.  Islands  of  educational  and  economic  affluence 
exist  in  a sea  of  poverty  and  ignorance.  There  is  no  single 
solution  to  this  problem.  A variety  of  approaches  will  be 
needed.  Many  of  the  “sacred  cows”  in  education  will  need  to 
be  eliminated  or  at  least  modified.  Neighborhood  schools, 
local  control,  and  local  school  districts  should  be  retained  or 
rejected  on  the  basis  of  their  capacity  to  deal  with  metro- 
politan problems  rather  than  for  their  sentimental  value. 

The  application  of  cooperative  research  and  development  ap- 
proaches seems  to  hold  promise  as  a means  of  managing 
changes  of  this  magnitude. 

A revision  of  the  statutes  controlling  education  is  needed 
in  most  States.  Just  as  permissive  legislation  never  achieved 
effective  school  district  enlargement  in  rural  areas,  metro- 
politan planning  for  education  will  never  achieve  its  objec- 
tives until  the  State  covers  some  of  the  authority  which  it 
has  delegated  to  local  boards  of  education.  The  State  may 
choose  to  transfer  some  essential  functions,  such  as  planning 
and  financing  of  education,  to  a “super-board,”  or  it  may 
elect  to  establish  a single  metropolitan  board  of  education. 
While  these  options  may  lack  appeal  to  many  educators,  the 
alternative  of  continuing  existing  school  districts  with  their 
individual  incapabilities  for  solving  educational  problems  of 
metropolitan  areas  cannot  be  defended.  The  probability  of 
legislative  and  judicial  review  of  public  school  operations  in 
metropolitan  areas  increases  in  proportion  to  the  inability 
and  unwillingness  of  educators  and  boards  of  education  to  at- 
tack problems  cooperatively.  An  illustration  of  what  could 
happen  was  provided  by  Judge  J.  Skelly  Wright  of  the 
United  States  Court  of  Appeals  for  the  District  or  Columbia. 
While  delivering  the  sixth  annual  James  Madison  lecture 
at  New  York  law  School^  lie  observed  that  the  Supreme 
Court  might  require  that  city  and  suburban  school  districts 
merge  their  operations  to  achieve  racial  balance. 

Dr.  Hooker  did  agree,  too,  that  the  preparation  of  children  to  live 
and  work  in  a multiracial  society  is  a valid  current  educational  goal. 
He  conceded  the  findings  of  the  Coleman  report  ns  to  the  improved 
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performance  of  black  children  in  other  than  all  black  facilities.  lie 
thought — though  he  was  uncertain — that  the  explanation  lay  in  class 
differences : where  black  children  are  in  the  minority  in  a school,  they 
tend  to  be  middle  class,  given  the  Nation ?s  housing  patterns;  but  he 
admitted  that  the  Coleman  report,  in  determining  that  educational 
performance  varies  greatly  with  socioeconomic  status,  suffers  from  a 
defect  common  to  the  regression  analysis  technique,  when  used  in  an 
effort  to  separate  the  effect  of  variables  which  in  fact  covary  with  each 
other.  He  was  quick  to  agree  that  this  factor  covaried  with  race  very 
strongly  in  most  circumstances. 

Dr!  Hooker  admitted  that  it  was  bad  as  well  for  white  children  in 
Henrico  County  to  know  that  they  attend  a white  school,  and  that 
localise  of  jurisdictional  boundaries  black  children  are  being  kept  in 

the  city  of  Richmond.  . , .. 

He  conceded  that  a child,  observing  two  schools  on  different  sides 
of  a jurisdictional  boundary,  with  widely  disparate  racial  composi- 
tions, would  not  be  sufficiently  sophisticated  to  know  most  of  the  forces 
and  factors  which  brought  forth  such  racial  composition,  but  would 
simply  perceive  the  existence  of  black  and  white  schools. 

However,  school  organization  is  a matter  of  compromises,  lie  said. 
Goals  may  conflict.  Pure  feasibility  in  some  areas  limits  the  attainment 
of  complete  desegregation.  He  would  not  say  that  this  was  the  case  in 
the  Richmond  metropolitan  area.  He  thought  that  it  might  well  be 
administratively  and  economically  feasible  to  resolve  the  admittedly 
had  situation  of  racially  identifiable  schools  by  having  the  jurisdic- 
tions remain,  for  school  administration  purposes,  separate  and  intact, 
but  initiate  an  exchange  of  pupils  on  some  tuition  contract  basis.  That 
system,  Hooker  said,  had  the  fault  that  parent  would  be  sending  their 
children  to  be  taught  by  a system  over  which  they  had  no  control.  This 
is  the  same  phenomonen  which  prevailed  under  the  tuition  grant  sys- 
tem. It  also  prevails  now  in  other  areas  of  Virginia  where  children 
from  one  political  subdivision  are  educated  in  another  under  contract. 

Despite  his  recognition  of  the  demonstrated  benefits  of  integrated 
education,  Dr.  Hooker,  based  on  limited  expertise,  had  the  idea  that 
the  redistribution  of  pupils  in  the  Richmond  metropolitan  area,  based 
upon  the  overall  community  racial  ratio,  would  appear  insulting  and 
paternalistic  to  the  black  pupils  and  their  teachers  and  would  diminish 
their  achievement.  The  overwhelming  weight  of  the  informed  testi- 
mony is  to  the  contrary. 

Ill  fact  in  the  survey  he  conducted  of  the  St.  Louis  area,  Hooker 
recommended  the  combination  of  an  all-black  school  district  with  2,000 
pupils,  with  two  white  districts.  The  total  population  of  the  resulting 
district  was  22,000.  Blacks,  therefore,  were  in  the  small  minority,  but 
Hooker  cienied  that  such  a plan  was  racist.  The  court  accepts  his  testi- 
mony on  that  point.  Still  he  suggested  that  the  metropolitan  plan,  by 
suggesting  that  blacks  must  be  in  the  minority  in  order  to  have  a 
good  education,  is  a racist  proposal.  In  this,  the  court  believes,  that  he 
misconstrues  the  premises  of  the  plaintiffs’  case.  Experts  testifying  in 
support  of  the  proposal  stated  that  whatever  the  black  racial  propor- 
tion in  the  metropolitan  area,  they  would  still  advocate  a redistribu- 
tion according  to  rough  parity.  In  fairness,  Dr.  Hooker  conceded  this 
point. 
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Dr.  Hooker  also  supported  those  measures  taken  to  date  in  an  effort 
to  desegregate  schools  within,  the  bounds  of  tlie  city.  Educationally 
speaking,  from  the  information  he  had,  he  said,  it  had  probably  Ireen 
a sound  decision  to  desegregate  19  all-black  or  all-white  schools  during 
the  current  session  in  the  city  of  Richmond  by  means  of  crosstojvn 
transportation,  entailing  distances  of  6 to  8 or  9 miles,  of  about  7,500 
students. 

In  Hookers  opinion,  expressed  in  this  court,  a public  school  is 
desegregated  when  it  excludes  no  one  becausc  of  race.  He  would  not 
add  the  requirement  that  it  in  fact  have  a biracial  student  body.  Under 
his  definition,  he  said,  the  schools  in  Richmond  currently  are  desegre- 
gated. Such  restrictions  as  exist  upon  access  to  schools  with  a different 
racial  mix,  to  Hooker,  arc  only  those  which  necessarily  ensue  when 
some  form  of  assignment  plan  is  employed. 

Hooker  said  that  lie  might  be  much  more  willing  than  lie  was  to 
term  the  area  school  community  segregated  were  there  some  indication 
that  the  existing  jurisdictional  lines  were  imposed  with  the  intention  of 
separating  black  children  from  white. 

He  acknowledged  the  contributing  factor  to  the  problem  of  inade- 
quate education  was  the  failure  of  suburban  areas  to  participate  in 
programs  to  make  available  to  lower  income  groups  housing  sites  out- 
side the  central  city. 

Hooker  conceded  that  segregation  in  his  terms  might  exist  if  school 
authorities  had  “failed  to  take  affirmative  action  with  respect  to  addi- 
tions to  schools  or  the  modification  of  attendance  areas  to  obtain  or 
maintain  some  reasonable  balance.’-  Segregation  might,  also  occur,  lie 
said,  if  a board  fails  to  use  the  pupil  assignment  power  enjo3*cd  by  it 
to  dismantle  a dual  system.  Hooker  stated  further  that-  the  develop- 
ment of  dual  systems  with  schools  located  to  accommodate  population 
groups  on  a separate  basis  would  quite  forcsecnbly  produce  segrega- 
tion, although  formal  racial  legal  barriers  were  lifted. 

A history  of  continued  resistance  to  desegregation,  including  school 
closings,  central  administration  of  pupil  placement,  tuition  grants, 
and  general  State  interference  with  any  effort  to  desegregate,  was  also 
highly  relevant  to  Hooker  as  an  educator  in  determining  whether  a 
particular  pattern  of  school  assignment  was  segregated  in  his  terms. 

Nonetheless,  he  maintained  that  the  pending  proposal  to  be  a “racist” 
plan.  This  exchange  ensued : 

Q.  You  think  that  black  plaintiffs  who  have  alleged  in  this 
case  that  they  have  been  artificially  confined  in  the  city  limits 
of  Richmond,  that  they  have  been  confined  to  segregated 
schools,  that  they  have  been  confined  to  this  community  within 
the  city  of  Richmond  because  of  deprivations  in  economic  op- 
portunity, educational  opportunity,  and  a whole  structure  of 
segregated  society  in  Richmond,  in  Henrico,  and  Chesterfield 
and  the  State  of  Virginia  by  State  constitution  until  coin- 
man ded  by  acts  of  the  legislature;  do  yeti  think  that  it  is 
paternalistic,  for  blncks  now  to  seek  schools,  just  schools,  that 
reflect  the  distribution  of  blacks  and  whites  or  proportions  of 
blacks  and  whites  in  this  area  ? 

A.  If  I were  certain  of  the  condition  that  you  established, 

I would  obviously  answer  the  question  “No,”  but  I don’t 
accept,  a lot  of  assumptions  that  you  built  into  your  question. 
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Sad  to  say,  the  assumptions  stated  by  counsel  in  the  question  have 
been  proven  to  be  accurate.  ...  ... 

Had  the  doctor’s  studies  of  conditions  in  the  area  and  their  historical 
origins — factors  he  thought  relevant — been  somewhat  deeper,  lie  would 
liave  acquired  sufficient  knowledge  to  support  the  stated  assumptions. 
It  should  be  remembered,  however,  that  his  expertise  excluded  school 
desegregation.  His  preparation  was  to  the  finance,  administration, 
organization — including  organization  and  reorganization,  of  multi- 
racial school  districts.  , 

Hooker  thought  that  the  consolidation  of  schools  m the  Richmond 
area  would  in  some  way  “disenfranchise”  black  residents  by  prevent- 
ing them  from  achieving  control  of  the  system.  He  conceded  that  some 
of  the  expressed  desire  for  black  control  of  school  systems  may  repre- 
sent a reaction  something  like  frustration  to  the  failure  of  those  in 
control  to  achieve  long  promised  equal  education  opportunity.  He  felt 
that  such  rhetoric  represented  a disparity  “on.  the  part  of  people  who 
have  fought  for  a longtime  and  have  been  denied  total  access  to  this 
culture  and  this  economy.”  While  the  court  is  in  accord  with  Ins  view 
on  the  referred  to  rhetoric,  the  court  disagrees  with  his  conclusion  that 
black  residents  would  be  m some  way  disenfranchised.  In  any  event, 
any  such  fear  will  be  dissipated  in  a much  shorter  period  of  time  than 
that  period  of  time  which  has  given  rise  to  any  such  supposition,  once 
blacks  receive  that  which  onr  Constitution  says  is  the  due  of  all  citizens. 

Hooker  thought  that  decentralization  might  tend  to  conflict  with 
goals  of  integration  because  in  most  cases  it  results  in  the  division 
of  the  larger  jurisdiction  into  homogeneous  areas.  If  the  Richmond 
metropolitan  plan  were  utilized,  Hooker  would  recommend  that  sub- 
district  areas  be  drawn  to  include  a heterogeneous  population. 

Dr.  Hooker  agreed  that,  generally  speaking,  black  and  white  school- 
children  are  reasonably  closo  together  in  achievement  levels  when  they 
begin  school.  As  they  progress,  however,  differentials  appear  and 
increase. 

Hooker  acknowledged  that  the  Lorgc-Thorndike  ability  tests  gen- 
erally measured  the  same  things  as  do  scholastic  achievement  tests. 
They  do  not  measure  innate  ability  and  in  fact  have  some  cultural  bias 

built  in  them  as  well.  , 

He  stressed  the  contribution  to  educational  progress  made  by  par- 
ental influence.  . , . 

Dr.  Hooker  felt  that  where  hostility  or  fears  with  regard  to  race 
existed,  as  a practical  matter,  that  a school  administrator  was  not  free 
to  desegregate  his  schools. 

In  substance  Dr.  Hooker’s  objections  to  the  metropolitan  plan  were 
reached  on  the  basis  of  less  than  a full  appreciation  that  this  was  a 
desegregation  suit  with  its  gensis  rooted  in  purposeful  discrimination, 
coupled  with  what  he  perceived  to  be  possible  problems  pertaining 
to  securing  sonic  degree  of  agreement  on  the  various  aspects  of  school 
operation.  Not  the  least  of  his  concerns  was  financing.  In  view  of  the 
current  state  of  the  law,  and  Virginia  s permissible  methods^  of  han- 
dling the  financial  aspects  of  a consolidation  of  school  divisions,  tlie 
court  finds  his  objections  insofar  as  they  go  to  the  merits  of  tins  suit 
and  the  proposed  plan  to  be  unpersnasive. 
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Dr.  McLure : 

Another  defense  expert  on  educational  administration,  organization 
and  financing,  Dr.  William  McLure, .gave  his  judgment  as  to  the  merits 
of  the  metropolitan  plan.  His  principal  work  in  recent  years  has  been 
to  conduct  statewide  educational  studies. 

McLure  found  no  educational  advantages  to  a metropolitan  plan. 
He  found  disadvantages  in  that,  as  he  said,  the  plan  was  too  rigid  and 
mechanical  in  reshuffling  pupils  and  resources.  Administration,,  lie 
said,  would  become  more  complex  and  expensive  and  less  responsive, 
lie  feared  that  merger  would  do  away  with  school  communities  of  suffi- 
ciently small  size  that  pupils  would  be  ablo  to  identify  with  them.  Per- 
haps most  vehemently  Dr.  McLure  objected  to  what  lie  termed  the 
creation  of  an  “arbitrary,  dehumanizing  racial  mix,”  unpromising  of 
constructive  racial  integration.  McLure  feared  that  in  the  larger  sys- 
tem children  would  become  disoriented  and  educational  policies  would 
tend  toward  uniformity.  Likewise,  lie  foresaw  a loss  of  public  support 
as  citizens  became  isolated  from  those  governing  the  merged  system. 

The  court  lias  considered  McLure’s  testimony  in  light  of  the  fact  that 
ho  was  offered  as  an  expert  in  administrative  and  financial  matters 
rather  than  in  the  sphere  of  social  science  or  educational  psychology. 
Dr.  McLure  gave  as  one  of  the  roles  of  public  education  the  perpetua- 
tion of  society’s  values.  He  would  not  count  segregation  as  one  of  those 
values  to  be  fostered ; but  when  asked  whether  he  thought  affirmative 
action  by  public  educators  should  be  taken  to  eliminate  segregation  as 
a social  value,  Dr.  McLure  said  that  he  thought  the  issue  had  been 
settled.  lie  was  not  aware  that  schools  in  this  area  had  been  very 
recently  operated  on  a strictly  separate  basis. 

In  his  testimony,  McLure  set  forth  various  educational  goals  which 
ho  thought  might  be  promoted  by  consolidation  of  public  schools.  In 
publications  concerning  alterations  of  other  sorts  in  educational  struc- 
ture McLure  has  listea  similar  factors  as  educational  desirables.  One 
factor  from  an  earlier  article,  however,  was  left  out  of  the  testimony : 
Integration  of  cultural  groups. 

On  cross-examination  lie  agreed  that  integration  was  a necessary  goal. 
In  manv  areas,  McLure  showed  himself  to  be  conscious  of  the  need  for 
school  districts  to  be  constantly  improving  by  developing  new  educa- 
tion techniques  to  lit  changing  social  patterns  and  meet  new  economic 
needs.  Ho  saw  the  creation  of  regional  educational  centers  and  other 
techniques  of  cooperation  between  school  districts  as  examples  of  mod- 
ern advancements.  Fourteen  years  ago  he  recommended  the  reorga- 
nization of  intermediate  school  districts,  recognizing  that  the  initiative 
in  tins  had  to  crane  from  the  central  State  government.  In  such  a re- 
structuring, political  subdivision  lines  wotiul  be  given,  he  then  said, 
“secondary  importance.”  In  this  case  he  stated  that  school  division 
Ixnmdarics  served  no  educational  purpose. 

Dr.  McLure  conceded  the  value,  as  an  educational  goal,  of  preparing 
voting  citizens  to  live  in  a multiracial  society  and  acknowledged  that 
improvement  of  educational  climate  is  a possible  goal  of  school  divi- 
sion consolidation.  Further,  he  agreed  that  the  optimum  educational 
climate  would  not  be  obtained  if  a district  boundary  line  separated 
the  schools  that  were,  on  the  one  side,  nearly  all  white,  and  on  the  other 
side,  nearly  all  black.  He  said  that  there  might  be  some  way  to  optimize 
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the  climate  in  each  school,  but  he  did  not  elaborate.  He  made  the  same 
statement  concerning  school  systems  with  such  differential  enrollments. 
These  conclusions  were,  in  the  court’s  opinion,  inadequately  based  in 

rcsc&rch*  , 

Dr.  McLnrc  thought  that  pupils  transported  out  of  their  home 
neighborhoods  would  lose  peer  contact  ana  become  disoriented.  The 
child’s  relation  with  his  peers  he  linked  to  his  identification  with  a 
particular  school  community.  McLnrc’s  objections,  however,  would  bo 
greatly  reduced  if  children  were  taken  in  groups  with  their  peers,  to 
the  school  to  which  they  were  assigned.  Ho  conceded  that  a strictly 
“community”  or  “noighliorhood”  assignment  policy  would  result  in  a 

great  niimlicr  of  segregated  schools. 

McLnre  said  that  the  Richmond  metropolitan  area  plan  created  an 
“arbitrary”  racial  distribution.  lie  conceded,  however,  that  the  ratio 
of  black  to  white  throughout  the  metropolitan  area  was  not  itself 
arbitrary,  but  rather  an  established  fact.  He  seemed,  nonetheless,  to  be 
under  the  impression  that  the  purpose  of  the  plan  was  to  impose  ex- 
actly that  ratio  in  each  school.  In  fact,  tire  overall  ratio  is  used  merely 
to  establish  general  upper  and  lower  limits  on  racial  distribution  in 
each  facility.  Even  the  20-  to  40-pcrcent  black  and  60-  to  80-pcrccnt 
white  "uidolines  is  violated  in  certain  instances.  Nevertheless,  Me  lane 
would  nave  preferred  to  leave  school  racial  composition  to  natural 
forces  of  population  distribution.  He  was  not  aware  to  what  extent 
discrimination  has  affected  those  patterns  in  the  Richmond  motropoli- 

tn  Akhough  lie  considered  integration  to  be  a desirable  educational 
goal.  McLnrc  thought  that  continuing  interracial  contact  was  not 
crucial,  and  that  the  same  benefits  might  bo  gained  m other  ways.  He 
was  unable  to  suggest  any,  except  to  say  that  hesaw  good  prospects  foi 
meaningful  integration  m a school  housing  800  whites  and  two  black 

St  Although  Dr.  McLnre  objected  to  merger  on  grounds  of  cost,  he  had 
no  information  on  the  amount  of  money  the  State  might  have  spent 

since  the  Brown  decisions  in  promoting  segregation  by  means  of  tuition 
giants,  regional  segregated  schools,  or  legal  defense  of  segregation. 

Dr.  Whitlock: 

Dr.  James  Whitlock  was  offered  by  defendants  as  an  expert  in  educa- 
tional administration,  organization,  and  finance.  In  the  past  lie  lum 
done  studies  of  the  administration  of  the  two  conr.tv  school  systems  and 

performed  a fiscal  analysis  of  Richmond  city  schools. 

Generally,  Dr.  Wliitlock  said,  consolidation  of  school  systems  seeks 
to  achieve  better  quality  education  by  increasing  financial  resources 
and  making  achievable  economics  of  scale.  Admnustrators  scck  to  take 
advantage  of  supporting  services  possible  only  with  a certain  minimum 
size,  to  make  better  use  of  staff  skills,  and  to,  in  general,  provide  the 

optimum  educational  climate  for  children.  , , 

At  the  same  time,  in  consolidation,  Dr.  Whitlock  stressed  the  need 
to  maintain  the  strong  components  of  the  merged  units.  Because  of 
the  leveling  up  required  when  three  systems  with  varying  levels  of 
services  are  combined,  Wliitlock  predicted  a rise  in  overall  expenses. 
He  saw  no  significant  savings,  on  balance.  Whitlock  foresaw  the  decen- 
tralization program  as  requiring  some  additional  staff  people,  ms  own 
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research  led  him  to  the  conclusion  that  a school  division  of  20,000  to 
50,000  pupils  is  optimum. 

Whitlock  objected  to  the  proposed  metropolitan  plan  hero  princi- 
pally because  the  existence  of  a single  school  board  and  administra- 
tion, answerable  to  three  fiscal  sources,  would  make  financing  too 
uncertain,  he  thought,  and  the  revenue-raising  bodies,  boards  of  super- 
visors, and  city  council,  would  not  be  answerable  to  all  of  the  people 
they  served.  Whitlock  foresaw  constant  differences  between  the  throe 
components,  with  consequent  impact  upon  citizens’  willingness  to  tax 
themselves.  Despite  the  region’s  good  record  for  tax  effort,  it  was 
Whitlock’s  opinion  that  bond  issues  subject  to  referendum  would  be 
unlikely  to  pass. 

He  conceded  that  his  arguments  against  merger  in  this  case  would 
not  come  to  much  if  the  proposal  included  a continuation  of  tax  bases. 
The  comparison  of  costs  ana  tangible  benefits,  to  him  was  the  essence, 
of  his  approach  to  evaluating  the  merits  of  a merger.  ITe  admitted 
too,  however,  that  certain  educational  benefits  are  not  subject  to  this 
method  of  evaluation. 

He  thought  that  it  was  essential  to  provide  a single  consolidated 
school  board,  as  Virginia  law  now  docs.  Overall,  he  would  prefer  that 
school  boaitls  be  empowered  themselves  to  levy  tuxes ; this,  however, 
is  not  the  governmental  structure  that  the  Commonwealth  has  em- 
braced for  many  years. 

Whitlock  was  not  uwaro  that  any  expert  had  recommended  consoli- 
dation plans  which  entailed  rolying  on  separate  tax  bases.  It  imme- 
diately occurs  to  the  court  that  any  form  of  joint  school  operation, 
which  lias  been  practiced  in  the  State  of  Virginia  for  a long  time  now, 
is  exactly  that.  In  several  areas,  in  fact,  a joint  high  school  has  con- 
stituted a consolidated  secondary  school  system  for  blacks,  in  effect. 
Moreover,  when  schools  arc  divided  by  one  political  subdivision  for 
pupils  from  another  by  contract,  the  first  is  dependent  upon  two  fiscal 
sources  for  suppoit.  Both  of  these  modes  of  organization  have  been 
recommended  oy  the  State  board  of  education  in  the  past. 

He  anticipated  that  Henrico  and  Chesterfield  would  require  $100 
million  in  bond  issues  over  the  next  10  years  for  schools. 

Whitlock  conceded  as  well  that  patrons  in  each  political  subdivi- 
sion would  have  a common  interest  in  securing  cooperation  between 
the.  throe  governing  bodies  to  provide  financial  support.  At  base,  Whit- 
lock’s concerns  appeared  to  focus  upon  the  “taxpayers’  revolt”  against 
school  expenditures  which  he  observed  iii  other  areas.  Whatever  may 
havo  happened  in  other  jurisdictions,  however,  it  is  undeniable  that 
citizen  support,  for  education  in  the  Richmond  metropolitan  area  has 
been  strong  and  continuing. 

It  was  Whitlock’s  judgment  that  there  were  no  educational  advan- 
tages to  be  drawn  from  the  metropolitan  plan,  aside  from  that  of 
achieving  desegregation,  a subject  upon  which  he  admittedly  had  no 
expertise. 

It  appeared  on  cross  examination  that  this  witness  had  given  his 
endorsement  in  the  past  to  detailed  recommendations  of  school  dis- 
trict consolidation  in  a report  which  relied  in  substantial  part  on  the 
increased  feasibility  of  desegregating  schools  on  a metropolitan  basis. 
This  was  the  product  of  a detailed  examination  of  Raleigh  and  Wake 
County,  N.C.  schools.  The  foreword  to  the  report  gives  as  one  promise 
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tlmt  “adequate  opportunity  for  nil  children  and  youth  means  that  it 
should  not  make  too  much  difference  whore  they  live.  In  Kalvigh  and 
Wake  County  it  does  make  n difference — too  much  of  a difference  as 

the  evidence  shows.”  . . ..  , , . 

In  the  report  this  witness  was  not  so  pessimistic  as  ho  seemed  m 
court  as  to  the  possibility  of  some  economics  of  scale  in  an  enlarged 
school  district.  Tlicso  woro  Whitlock’s  words : 

It  has  been  commonly  nccoptcd  for  some  time  that  econo- 
mies of  scale  exist  in  education,  and  it  seems  reasonable  to 
expect  that  larger  districts  would  bring  with  them  the  greater 
eflicicncy  duo  primarily  to  the  advantages  of  purchasing, . and 
the  more  oflicicnt  utilization  of  personnel,  school  facilities, 
and  other  resources.  Research,  by  and  largo,  seems  to  sub- 
stantiate the  existence  of  such  economies. 

* * * * * * * 

The  existence  of  the  boundary  lino  between  county  and  the 
city  school  districts  presents  a serious  deterrent  to  sound 
school  facilities  planning.  Bccauso  of  the  ever-present  possi- 
bility of  aimcxation,  school  plants  in  the  county  often  aro 
not  located  in  proper  relationship  to  tho  population  that  they 
serve.  Distribution  of  tax  revenues  for  capital  outlay  and 
proceeds  of  bond  issues  on  a basis  other  than  need  encourages 
uneconomical  practices  in  capital  outlay  expenditures.  Hie 
merger  of  tho  school  districts  would  make  possible  the  more 
oflicicnt  utilization  of  biddings,  transportation  equipment, 
data  processing  facilities,  and  both  certificated  and  nonccr* 
tificatcd  staff  personnel. 

The  report  also  indicated  that  new  industrial  development  in  the 
area  would  depend  greatly  upon  tho  existence  of  a well-educated  labor 
supply.  Unified  educational  planning  would  assist  in  attaining  that 
end.  Moreover,  the  expanded  school  system  recommended  it  could 
more  economically  provide  vocational  and  technical  educational 

facilities.  . • 

The  report  in  other  sections  took  note  of  tho  40-pcrccnt  increase  in 
Raleigh’s  nomvhito  population  between  1940  and  I960.  During  the 
same  period,  tho  county  population  of  whites  increased  nearly  four 
times  faster  than  tho  non  white  population  did.  “The  implications  of 
these  phenomena  for  changes  in  tho  prevailing  school  organization 
should  be  of  concern  to  tho  Wake  community  as  well  as  its  two  school 

Sy With  changing  population  trends,  the  Raloigh-Wako  County  re- 
port. noted,  blacks  aro  increasingly  housed  in  “subcommunitics,  par- 
ticulnrl  y in  the  citv,  of  compact  size  and  dense  population. 

Dr  Whitlock  ‘conceded  that  if  phenomena  of  this  nature  were 
present  in  tho  Richmond  metropolitan  area  as  well,  the  findings  and 
recommendations  of  the  Ralcign-Wako  County  report,  might  well  bo 
relevant  here.  ITo  registered  no  dissent  from  the  conclusions  ot  the 

report  when  it  was  published.  . . . . ... 

The  court,  finds  it  somewhat  surprising  that  this  witness  dul  not 
search  for  similar  factors,  so  important  to  the  earlier  study,  m his 
several  examinations  of  tho  Richmond  area.  Had  ho  looked,  lie  would 
have  found  them. 
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The  report  also  gave  great  weight,  to  the  exclusion  of  certain 
negative  factors,  to  the  assistance  in  desegregation  afforded  by  an 
expansion  of  the  jurisdiction. 

The  report  based  its  recommendation  of  consolidation  m part  on 
the  finding  that  “a  single  school  system  would  make  it  easier  to  meet 
racial  intcgrutional  requirements  in  the  schools.  Virtually  all  school 
in  both  the  city  and  county  systems  has  occurred  in  the 


, v white  schools.’'  “School  planning  within  a single  dis- 

trict and  coordinated  with  general  community  planning  could  result 
in  a superior  capability  for  desegregating  schools.” 

The  IVako  County  report  relied  in  part  upon  the  common  interests 
between  the  city  and  the  county,  and  the  city’s  position  as  a source  of 
cultural  and  economic  opportunity  for  citizens  of  both  communities. 
Although  the  merged  system  would  havo  a pupil  population  of  about 
48,000  students,  near  the  maximum<  of  Dr.  Wlutl,ock’s  estimate  of 
optimum  school  district  size,  and,  significantly,  no  decentralization 
proposal  was  discussed,  the  consultants  endorsod  the  view  that  “big- 
ness” should  not  “impede  tiro  valuo  to  bo  derived  from  merger  oven 
though  such  a merger  will  produce  large  school  districts.”  They  noted 
that  the  average  school  bus  route  one  way  was  below  17  miles,  which 
they  found  reasonable  by  educational  standards.  At  tho  same  time, 
ami  concurrent  with  merger,  tho  consultants  recommcndod  certain 
modifications  in  the  State  aid  program,  which  they  called  upon  central 
authorities  to  make. 

Emphasis  in  tho  report  was  laid  on  the  practical  value  to  residents 
of  ono  political  subdivision  of  guaranteeing  adequate  education  for 
all  poisons  in  the  metropolitan  area. 

Whether  Ealeigh  school  district  citizens  should  be  willing 
to  pay  more  taxes  to  improve  tho  level  of  educational  oppor- 
tunity for  Wake  County  school  district  pupils  is  not  solely  a 
philosophical  question.  It  has  certain  practical  considerations. 
Philosophically  ono  could  argue  that  county  school  district 
children  deserve  tho  same  educational  opportunities  as  city 
children,  and  vice  versa.  . . . Education  opportunities  for 
children  and  youth  should  not  bo  dependent  on  where  they 
happen  to  reside  within  "Wake  County.  Thenj  practically, 
Wake  County  and  Ealeigh  compriso  a unified  social,  economic, 
and  cultural  area.  Tho  concern  of  Ealeigh  citizens  for  tho 
education  of  Wake  County  children  and  tho  concern  of  Wake 
County  citizens  for  the  education  of  Ealeigh  children  should 
bo  a very  practical  one. 

Somo  of  the  “level ing-np”  costs  which  Whitlock  foresaw  would 
bo  incurred  in  any  event.  For  example,  Henrico  County  will  bo  required 
to  adopt  a kindergarten  program  m a few  years  by  the  Stato  board  of 
education  whether  it  is  a part  of  a metropolitan  system  or  not. 

This  witness,  while  asserting  an  opposition  to  tho  suggested  merger, 
did  so  without  a sufficient  recognition  that  tho  instant  suit  is  a desegre- 
gation action  and,  in  the  court’s  opinion,  without  ft  valid  basis  for  his 
assumptions  tlint  tho  necessary  revenues  would  not  bo  forthcoming. 

Undoubtedly  tho  people  of  the  respective  counties  may  well  bo  op- 
posed to  any  merger  or  tho  school  systems,  but  there  is  no  credible 
evidence  to  case  any  assiunption  that  they  would  do  or  fail  to  do  any- 
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thing  which  would  adversely  affect  the  quality  of  education  to  he 
accorded  the  children  of  the  communities  involved. 

Dr.  Lucas: 

Robert  K.  Lucas,  superintendent  of  the  Princeton  City  School  Dis- 
trict, Cincinnatti,  Ohio,  testified  to  the  success  with  which  he  is  cur- 
rently operating  a school  district  formed  by  means  of  a consolidation 
inqiosed  without  the  consent  of  the  population  of  any  of  the  constitu- 
ent parts.  The  Princeton  district  was  formed  originally  in  1955,  I y 
the  forced  consolidation  of  oight  smallor  districts.  Recently  it  under- 
went a second  enlargement  when  it  was  merged  with  a neighboring 
all-black  school  district  to  form  a unit  comprising  about  30  percent 
black  and  70  percent  white  pupils.  Concurrently  with  that  merger, 
Lucas  and  his  staff  have  undertaken  to  desegregate  all  the  schools  in 
the  combined  system.  The  all-black  school  district  was  very  poor ; 40 
percent  of  its  population  was  on  welfare.  It  had  a high  crime  rato  and 
was  surrounded  by  mostly  white,  wealthy  school  districts.  It  suffered 
from  insufficient  funding  and  an  overall  lack  of  educational  attain- 
ment. The  merger  was  directed  in  early  1970  by  tho  Ohio  Stato  Board 
of  Education,  which  was  itself  partially  motivated  by  pressure  from 
the  Department  of  Justice  to  bring  about  desegregation. 

Initially,  citizens  of  the  Princeton  district  were  greatly  upset.  There 
was  absolutely  no  public  support  for  the  merger.  IIo  described  it  as  a 
time  of  “excitement,  threatSj  and  all  sorts  of  things'’;  including  threats 
on  his  life.  Lucas  sought  to  implement  the  transition  by  appointing  an 
advisory  council  composed  of  citizens  of  each  unit.  He  advised  the 
teachers  under  him  that  lie  hoped  that  they  would  undertake  the 
challenge  with  him.  but  that  if  they  had  no  sympathy  for  the  desegre- 
gation process,  they  should  seek  other  positions. 

Very  few  staff  members  left  (three  out  of  COO),  and  tho  advisory 
council,  after  several  stormy  sessions,  proceeded  to  negotiate  com- 
promise arrangements  for  the  dovctailing  of  the  two  school  structures, 
including  athletic  and  extracurricular  activities.  Staffs  for  each  school 
were  desegregated,  and  inservice  workshops  were  set  up  for  teachers 
and  other  school  employees. 

In  the  meantime,  Lucas  sought  to  muster  public  support  for  the 
move  by  disseminating  information  releases  stating  firmly  of  his 
intention  to  maintain  quality  in  instruction.  lie  had  a series  of  open 
meetings,  and  also  met  with  business  and  political  leaders  of  the  com- 
munities affected.  He  set  up  a speakcis’  bureau  and  oven  a “hotline” 
telephone  to  deal  with  rumors.  He  enlisted  the  support  of  ministers. 

The  result,  Lucas  said,  was  “the  most  excitement  in  education”  lie 
had  ever  seen.  Tho  programs  of  his  former  district,  90  percent  white, 
have  not  been  damngea.  White  students  aro  doing  as  well  as  they  did 
before,  and  the  achievement  of  blacks  has  been  raised.  Community 
relations  have  been  improved,  and  the  teaching  staff  has  been 
stimulated. 

There  has  been  no  loss  of  white  students  from  the  district,  although 
the  opportunity  exists  for  many  to  move  out.  Black  students  have  done 
better.  In  the  former  Princeton  system,  which  had  about  12-pcrcent 
black  enrollment,  there  had  been  little  interaction  between  tho  races. 
The  10-  to  12-percent  black  component  in  the  high  school  went  nearly 
unnoticed.  With  the  current  30-percent  black  ratio,  there  is  a much 
greater  chance  for  communication. 
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Community  use  of  the  school  district  buildings  for  nonschool 
activities  has  not  diminished.  In  fact,  it  has  increased. 

To  an  oven  greater  extent  than  the  school  divisions  here  involved, 
the  Princeton  school  district  is  dependent  upon  voter  approval  for 
financial  support.  Not  only  capital  but  also  most  operating  funds  are 
subjected  to  referendum.  One  such  operational  levy  has  been  put  be- 
fore the  voters  since  the  merger,  and  it  passed  by  a 57-percent  margin, 
a larger  vote  margin  than  has  carried  any  of  the  last  four. 

The  Princeton  district  has  a transportation  program  employing 
about  80  buses : the  average  bus  trip  is  about  30  minutes. 

The  area  or  the  district  is  about  30  square  miles,  and  has  about 
11,000  students. 

Based  on  his  experience,  Dr.  Lucas  said  that  a pupil  population  of 
about  10,000  is  the  minimum  size  for  an  cflicient  school  district.  Above 
that  number,  size  is  not  really  important  to  the  education  of  the 
individual. 

Lucas  had  not  advocated  the  merger.  As  a subordinate  ofliciul  in 
tho  Stato  educational  system,  he  was  constrained  by  political  considera- 
tions from  recommending  a consolidation,  although  he  had  recog- 
nized for  some  15  years  previously  the  advantages  of  consolidation. 
The  current  Princeton  district  is  about  12  miles  distant  from  down- 
town Cincinnati  and  2 miles  away  from  the  Cincinnati  city  border. 
Based  upon  his  experience  ns  an  educator  and  an  administrator,  Lucas 
gave  tho  opinion  that  there  never  would  be  quality  education  in  the 
metropolitan  area  of  Cincinnati  unless  desegregation  were  brought 
about  there  on  a broader  basis  than  is  currently  the  case.  To  attain 
this  objective,  he  said,  ho  would  willingly  sacrifice  his  own  position. 

While  the  area  and  school  population  which  was  the  specific  subject 
of  Dr.  Lucas’  testimony  was  much  smaller  than  the  one  here  involved, 
tho  evidence  adduced  fends  weight  to  the  Court’s  ultimate  conclusion 
that  a merger  of  the  school  divisions  here  involved  is  both  required 
and  feasible. 

rERCETTIONS  AND  INFERIOR  EDUCATION 

Dr.  Thomas  Pettigrew  is  a long-time  student  of  social  psychology 
and,  in  particular^  on  the  impact  of  perceptions  of  race  upon  educa- 
tion. ITc  assisted  m the  preparation  of  the  Coleman  report,  “Equal 
Education  Opportunity,  and  that  of  the  1967  study,  “Racial  Isola- 
tion in  tho  Public  Schools.”  Tho  Coleman  report,  a wntereshed  study  in 
social  science,  is  based  upon  a survey  of  over  60,000  public  school  chil- 
dren taken  in  late  1965.  Subsequent  studies  have  demonstrated  certain 
inadequacies  in  the  manner  in  which  data  was  compiled  and  analyzed, 
but  regardless,  the  report  is  a landmark  in  social  science,  a document 
tho  conclusions  of  which  must  be  considered  by  any  student  in  the  area. 
Pettigrew  based  his  opinion  on  these  reports  and  other  studies. 

Calvin  Gross  is  an  educational  administrator  with  experience  in 
operating  school  systems  of  widely  varying  sizes.  He  has  been  super- 
intendent of  schools,  in  Weston,  Mass.,  a 1,000  pupil  system;  in  Pitts- 
burgh with  70,000  students;  and  in  New  York  City  with  over  a million. 
Ilis  educational  experience  includes  the  teaching  of  racial  minorities  in 
large  cities  and  the  use  of  assorted  techniques  to  increase  their  achieve- 
ment level. 
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Dr.  Robert  L.  Green  is  n professor  of  educational  psychology  nt 
Michigan  State  University  and  is  director  there  of  the  Center  for 
Urban  Affairs.  lie  has  published  numerous  articles  and  papers  on 
race  and  education  and  participated  in  one  particularly  significant  em- 
pirical study  made  for  the  U.S.  Oflico  of  Education,  that  of  the  edu- 
cational status  of  school  children  in  Prince  Edward  Comity,  Va.,  from 
1903  through  1900.  For  the  5 previous  years  public  schools  wore  not 
operated  in  that  county. 

Loclmin  C.  Nixon,  Jr.,  is  executive  director  of  the  Midcontinent 
Educational  Development  Laboratory.  He  is  experienced  in  the  devel- 
opment of  instructional  programs  for  pupils  nnd  teachers  in  urban 
schools.  He  has  served  as  an  area  school  superintendent  and  director 
of  secondary  education  in  Florida  schools  and  as  assistant  director  of  a 
survey  of  pnbl  ic  eduention  in  Alnbama. 

Benjamin  E.  Carmichael,  currently  director  of  the  Appalachia  Edu- 
cational Laboratory,  has  been  a student  of  the  problems  of  school 
segregation  for  nearly  20  years.  In  the  years  bctorc  Brown  he  par- 
ticipated in  a study,  for  publication,  of  the  dual  school  system.  Ho  was 
superintendent  of  schools  in  Chattanooga  for  G years,  while  that  sys- 
tem began  to  dismnntal  the  dual  schools,  nnd  also  served  on  the  ad- 
visory committees  directing  the  preparation  of  the  Coleman  report  and 
racial  isolation.  IIo  testified  on  tlie  basis  of  his  experience  in  organizing 
and  administering  school  systems  and  from  extensive  personal  contact 
with  black  and  white  school  children. 

Like  other  educators,  Carmichael  saw  as  ono  of  the  responsibilities 
of  a school  system  the  development  of  attitudes  and  aspirations  which 
equip  the  individual  to  fulfill  his  desires,  to  net  as  a responsible  citizen, 
and  to  curry  on  the  values  of  his  society.  The  properly  educated  person 
should  be  able  to  function  without  restrnnt  with  a sense  of  having  con- 
trol over  his  own  life,  nnd  to  deal  with  his  environment  from  a posture 
of  self-confidence  nnd  self-reliance.  It  is  the  duty  of  a school  system 
to  develop  both  tho  academic  and  the  nttitudinnl  sides  of  its  class,  its 
pupils. 

Focusing  upon  the  question  of  racial  integration,  Dr.  Carmichael 
stated  that  his  idea  of  quality  education  would  be  attained  only  if  the 
school  environment  were  sucb  that  each  individual  was  not  made  con- 
scious that  restrictions  were  imposed  upon  him  nnd  his  aspirations  on 
the  basis  of  race.  Nor  should  artificial  notions  of  advantage,  traceable 
to  race,  be  inculcated. 

In  a racially  identifiable  school;  that  is,  ono  which  does  not  in  its 
enrollment  roughly  equal  tho  racial  proportions  of  the  community 
os  a whole,  tho  minority  student  would  sonso  that  lie  is  not  expected 
to  achieve  much.  If  lie  is  moved  to  a racially  non  identifiable  school, 
factors  which  repress  and  inhibit  his  self-dovclopmcnt  aro  removed, 
and  “lie  can  seek  his  own  level,”  as  Dr.  Gross  put  it. 

Crucial  to  attitudinal  and  academic  nchiovoincnt,  and  much  affected 
by  the  racial  ratio  within  a particular  school ? is  tho  individual  stu- 
dents perception  of  himself.  Self -perception  is  affected  by  a pupil’s 
notion  of  how  ho  is  being  dealt  with  by  the  poisons  in  power.  Advcise 
impressions  arc  not  greatly  affected  by  political  or  historical  explana- 
tions for  the  origins  of  segregation.  The  negative  impact  of  segrega- 
tion is  not  dissipated  by  the  explanation  that  tho  cause  lies  in  tho 
placement  of  school  division  lines. 
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As  Dr.  Gross  put  it,  “segregation  of  schoolchildren  docs  two  things. 
In  the  minority  group  children  it  creates  spurious  feelings  of  inade- 
quacy or  inferiority.  In  the  majority  group  children  it  creates  equally 
spurious  feelings  of  superiority  or  inflated  personal  worth.”  Such  a 
situation,  ho  saul,  is  equally  harmful  to  black  and  white  children. 
In  tonus  of  these  harmful  effects,  Dr.  Gross  viewed  the  Richmond 
school  community  as  one  containing  racially  segregated  schools. 

Education  in  segregated  schools  impinges  strongly  on  the  develop- 
ment of  white  children  as  well  as  black.  Deprived  of  contact  with 
minority  groups,  whites  tend  to  develop  unrealistic  self-perceptions, 
as  several  of  the  experts  noted. 

School  segregation,  oven  when  brought  about  by  the  manipulation  of 
attendance  bounclaiy  lines,  lias  a very  negative  impact  upon  self-per- 
ceptions, and  consequently  development,  of  black  children.  This  flows 
to  a groat  extent  from  children's  awareness  that  they  arc  contained  on 
account  of  race  within  a particular  area  and  school  facility.  It  affects 
motivation  and,  therefore,  achievement.  The  sense  of  containment,  of 
being  confined  by  a hostile  majority,  imposes  a sense  of  limited  possi- 
bilities and  decreases  ambition.  As  Dr.  Green  put  it,  “one  scon  de  velops 
the  impression  that  no  matter  how  hard  you  work  in  life  your  ability  to 
move  freely  in  American  life  is  yet  controlled  by  the  dominant  commu- 
nity in  a very  negative  manner  and  I think  segregated  school  systems 
highlight  this  very  significantly.” 

Students’  attitudes  are  picked  up  from  fellow  pupils  and  from 
teachers  and  administrators  in  their  schools.  When,  in  tho  course  of 
desegregation,  for  example,  black  administrators  arc  demoted,  chil- 
dren readily  understand  it  as  an  act  of  discrimination. 

The  Cincinnati  report,  on  which  some  defense  experts  collaborated, 
recognized  that  the  teachers’  conceptions  of  the  schools  in  which 
they  hold  classes  are  affected  by  tho  racial  and  economic  status  of  their 
schools.  There  is  a “much  stronger  tendency  toward  a negative  view  of 
school  and  students  in  the  mostly  black  and  deprived  schools  than  in  the 
mostly  white  and  advantaged  schools.”  The  report  found  as  well  that 
racial*  composition  varies  closely  with  achievement  status  of  particular 
schools. 

Social  scientists  generally  agree  that  one  of  the  most  important 
features  of  equal  education  lor  black  and  white  children  alike  is  the  ef- 
fective integration  of  schools,  for  which  desegregation  is  a prerequisite. 
No  paternalism  is  implied  in  this  judgment,  at  least  no  more  than  is 
usual  in  any  statement  about  tho  best  manner  to  prepare  young  chil- 
dren for  life.  For  the  question  in  1971  is  not  whether  separate  schools 
might  provide  inadequate  education  in  a nation  without  a_  history  of 
discrimination,  but  rather  where,  ns  here,  given  the  repressive  policies 
of  the  past  whereby  deliberate  isolation  was  achieved  and  accepting 
that  tho  enduring  effects  of  such  policies  are  not  wiped  out  by  tho  sim- 
ple act  of  legislation  or  judicial  decision,  students  of  cither  race  can  be 
prepared  to  participate  in  the  public  and  private  life  of  a multiracial 
society  if  their  education  proceeds  in  isolation. 

As  an  educator,  Dr.  Carmichael  could  only  approach  the  Richmond 
school  system  as  it  exists  today  in  terms  or  those  historical  factors 
which  led  to  the  present  situation.  He  spoke  of  tire  context  of  past 
discrimination.  In  this  environment^  to  Dr.  Carmichael,  and  ns  the 
court  finds,  tire  black  child  in  a racially  identifiable  school  will  con- 
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tinue  to  feel  that  he  is  a victim  of  discrimination  and  has  been  labeled 
inferior.  Whites  in  the  surrounding  counties,  under  present  arrange- 
ments, would  continue  to  “live  the  lie”  by  being  taught  an  artificial 
sense  of  superiority.  Neither  result  is  consistent  with  the  kind  of 
nttitudiiuil  development  that  is  an  educator's  responsibility.  Educators, 
quite  simply,  perceive  the  current  situation  ns  involving  two  white 
systems  and  one  black. 

Dr.  Pettigrew  stated,  and  the  court  finds,  that  the  educational  harm 
to  children  from  the  racially  separated  schools  in  the  area  involved 
heroin,  is  to  the  black  child  similar  if  not  identical  to  the  harm 
incurred  prjor  to  the  Brown  decision  of  1954.  Indeed  the  calculable 
harm  to  children  about  which  the  court  spoke  in  Brown  may  now 
have  the  additional  negative  component  of  perception  by  blacks  that 
the  law  has  spoken  nnd  the  situation  is  the  same. 

When  the  schools  were  closed  in  Prince  Edward  County,  Va.,  hlack 
parents  of  children  shut  out  of  public  facilities  wero  forced  to  send 
their  children  to  such  distant  places  as  Michigan,  Florida,  and  the 
District  of  Columbia  for  an  education.  The  Princo  Edward  school 
closing  had  long-enduring  effects  on  the  attitudes  of  blacks  through- 
out the  State  of  Virginia.  As  Dr.  Green  testified, 

It  has  a very  long  range,  again  a very  long  range?  unhealthy 
and  negative  impact  upon  the  perception  that  individuals 
have  about  the  control  they  can  in  some  way  direct  toward 
their  lives.  And  when  the  State,  any  State,  takes  official 
action,  official  action  toward  a given  minority  group  which  is 
highly  related  to  the  whole  concept  of  containment,  the 
community  does  not  forget  that  for  a very  long  period  of 
time. 

Wo  can  make  a distinction  between  a small  body  of  in- 
dividuals using  their  power  to  oppress  people,  but  when  a 
State  takes  official  action  directed  toward  a particular 
minority  group  in  order  to  contain,  manage  nnd  oppress  that 
group,  educationally,  politically,  socially — it  has  a long 
range  and  very  unfortunate  impact  upon  self. 

D»\  Campbell  of  Henrico  stated  that,  in  his  opinion  ns  an  educator, 
the  best  education  can  bo  afforded  children  if  administrators  try  to 
“develop  the  finest  program  possible  and  do  all  you  can  for  those 
children  in  that  neighborhood.”  He  would  do  nothing  to  change  the 
racial  characteristics  of  adjacent  schools,  one  with  a 65-  to  75-percent 
black  enrollment,  nnd  the  other  with  3-  to  4-percont  black  pupils. 
Taken  purely  ns  an  educator’s  expert  opinion,  and  divorced  from  legal 
requirements,  the  court  finds  this  judgment  to  be  so  at  variance  with 
current  opinions  ns  to  the  components  of  quality  education,  and  so 
completely  unsupported  by  empirical  data,  ns  to  be  unworthy  of  serious 
consideration. 

Academic  development  is  closely  related  to  attitudinal  develop- 
ment. Particularly  does  the  individual’s  development  of  a healthy 
attitude  toward  himself  tend  to  bolster  academic  achievement.  As  Dr. 
Pettigrew  said,  “It  is  really  one  ball  of  wax  and  we  are  pulling  out 
parts  of  it  for  analysis,  but  we  should  never  forget  that  it  is  one  ball 
of  wax.”  Dr.  Carmichael  also  stressed  the  fact  that  it  is  impossible  to 
develop  fully  the  academic  skills  of  an  individual  without  first  modify- 
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in"  liis  attitudes  of  self-perception.  Dr.  Nixon  also  supported  the 
proposition  that  the  affective  and  cognitive  development  of  a child 
are  interrelated  and  interdependent. 

Generally,  •white  students  in  all  white  schools  and  in  the  majority 
white  schools  achieve  at  approximately  the  same  level,  when  one 
eliminates  the  factor  of  socioeconomic  status.  There  is  very  little 
reliable  data  on  the  performance  of  whites  in  majority-black  schools, 
which  one  can  use  to  make  a comparison  with  those  in  the  other  two 
situations.  "What  data  there  is  seems  to  indicate  that  their  achievement 
is  lower  in  such  situations. 

Black  students’  achievement  levels  seem  to  follow  roughly  those  of 
white;  it.  rises  significantly  as  one  examines  performance  in  majority- 
white  schools,  as  compared  with  that  in  majority-black  schools. 

Generally  speaking,  black  and  white  children  enter  school  at  about 
the  same  level,  as  measured  by  achievement  tests.  Thereafter,  black 
academic  achievement  declines  over  time  in  segregated  systems. 

The  social  psychology  of  the  Richmond  area  is  such  that  schools 
with  black  enrollments  substantially  disproportionate  from  the  racial 
composition  of  the  area  will  be  perceived  by  the  community  as  bearing 
a stigma  of  inferiority.  Black  pupils  of  such  schools  will  achieve  less 
by  reason  of  such  perceptions  by  the  community  at  large,  their  teach- 
ers, their  parents  and  themselves.  Perceptions  affect  expectations,  and 
the  expectations  of  such  persons  have  a notable  impact  upon  the 
achievement  of  individual  students. 

In  terms  of  the  accepted  educational  goal  of  equipping  each  student, 
both  in  the  academic  and  the  affective  spheres,  to  develop  his  maxi- 
mum potential,  the  operation  of  the  three  school  divisions  as  they  are 
now  run  will  not  be  a success.  This  is  traceable  to  the  racial  identifi- 
nbility  of  the  three  systems.  Dr.  Nixon,  as  an  educator,  would  recom- 
mend the  metropolitan  plan  or  something  similar  to  it  as  a solution 
to  such  deprivation. 

The  effect  of  various  assignment  plans  on  the  child’s  perceptions 
must  be  judged  in  terms  of  existing  alternatives.  If  a metropolitan 
proposal  is  not  implemented,  black  children  in  the  city  of  Richmond 
will  attend  black  schools  in  the  foreseeable  future. 

Currently  observed  differences  in  achievement  levels  between 
students  in  Richmond  and  the  counties  are  entirely  consistent  with 
observed  effects  of  segregation  in  other  areas. 

In  1060,  in  the  city  of  Richmond,  the  median  education  level  was  10.1 
years.  In  1950,  it  was  9.9  years.  This  figure  was  lower  than  comparable 
levels  for  standard  metropolitan  statistical  areas  in  the  southern  re- 
gion. In  I960,  the  median  education  level  in  the  surrounding  counties 
was  12.2  years.  “This  level  was  the  highest  of  the  State’s  SMSA’s 
higher  than  the  USSMA  median,  higher  than  the  medial  level 
in  the  southern  SMSA’s,  and  most  importantly,  was  2.1  yea  re  higher 
than  the  city  of  Richmond.” 

Superintendent  Adams  stated  that  he  did  not  believe,  under  the 
current  school  divisional  arrangement,  that  Richmond  pupils’  aca- 
demic achievement  could  be  brought  up  to  grade  level,  and  the  court 
finds  the  greater  weight  of  the  evidence  to  support  this  conclusion. 

The  housing  of  a great  majority  of  the  black  children  in  the 
metropolitan  area  within  boundaries  which  place  them  in  70  percent 
or  more  black  schools,  at  a time  when  90  percent  white  schools  arc 
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operated  just  across  the  line,  has  the  same  impact  upon  self-perception 
and  consequent  effect  upon  academic  achievement  as  that  of  official 
segregation  as  it  existed  in  1954. 

The  children  of  the  three  areas  involved  cannot,  under  existing 
conditions  and  as  the  school  divisions  arc  now  operated,  receive  an 
equal  education, 

Dr.  Carmichael  was  hopeful  that  educators  would  not  become 
wedded  to  any  particular  system  of  school  organization  so  that  they 
were  unable  to  alter  existing  forms  to  attain  valid  educational  ob- 
jectives. He  considered  the  alternative  of  the  metropolitan  plan  to  be 
a sound  and  feasible  approach  administratively ; that  it.  would  contain 
107,000  pupils  did  not  concern  him.  Indeed,  he,  Little,  Nixon  and  others 
thought  its  size  beneficial  in  that  it  might  make  possible  student 
services,  such  as  an  adequate  system  to  evaluate  educational  per- 
formance, not  attainable  now  by  the  separate  systems. 

I-Ioustxo 

Statistical  surveys  of  the  Richmond  area  demonstrate  that,  residen- 
tial segregation,  both  in  the  city  and  the  area  comprising  Richmond, 
Henrico,  and  Chesterfield,  is  intense  and  increasing. 

Karl  E.  Tacubcr,  a sociology  professor  for  the  University  of  Wis- 
consin, studied  U.S.  census  data  ns  to  racial  occupancy  by  city  block 
and  census  tract  in  the  area.  He  expressed  his  findings  numerically, 
in  terms  of  indices  of  dissimilarity.  These  figures  give  an  objective 
measurement,  for  purposes  of  comparison,  of  the  distribution  of  two 
classes  of  persons  over  space.  Under  this  system,  the  higher  tho  num- 
ber, approaching  100,  the  greater  the  deviation  from  a totally  random 
distribution  of  the  two  types  of  persons.  Complete  segregation  receives 
a score  of  100. 

Dr.  Tacubcr  applied  his  system  both  to  census  tracts  and  to  city 
blocks,  when  the  latter  data  was  available.  To  calculate  using  blocks 
gives  a finer  measure  of  the  degree  of  segregation,  because  census 
tracts  arc  larger,  containing  4,000  to  5,000  persons,  and  may  contain 
within  their  bounds  patterns  of  segregation  not  disclosed  fcy  an  ex- 
amination of  overall  racial  proportions.  Block  data  for  the  1970 
census,  however,  was  not.  available  to  Dr.  Taeubcr. 

Tacnber’s  technique  avoids  subjectively  and  gives  a convenient  tool 
for  longitudinal  study. 

Taeubcr  has  studied  more  than  200  cities  across  the  country,  and 
in  each  one  has  found  pronounced  and  pervasive  racial  segregation. 
Most  ethnic  groups  other  than  blacks,  groups  determined  by  national 
ancestry,  are  segregated  in  housing  in  the  range  of  from  50  to  about  30. 
Segregation  corresponding  to  differences  in  income  groups  ranges,  in 
the  United  States,  up  to  an  index  of  about  28  or  29.  A. study  of  the 
city  of  Richmond,  as  it  was  in  1960,  reveals  that  very  little,  15  per- 
cent in  Dr.  Tacuber’s  view,  of  the  residential  segregation  he  found 
between  blacks  and  whites,  is  traceable  to  the  fact  that  blacks  gen- 
erally seek  lower  cost  housing  (1-14) . 

Dr.  Taeubcr  also  studied,  as  a sociologist,  the  factor  of  choice  and 
its  influence  upon  racial  housing  segregation.  It  is  difficult  to  apply 
this  factor  within  an  objective  framework,  he  said;  nevertheless,  his 
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studies  revealed,  and  the  Court  finds,  that  generally  the  large  majority 
of  blacks  state  a preference  for  living  in  integrated  neighborhoods. 

Analyizng  distribution  by  census  tracts,  tho  index  of  residential 
segregation  in  the  city  of  Richmond  in  1970  was  82.1.  This  is  an  in-  - 
crease  from  I960,  when  it  was  79.3  (PX  131). 

Dr.  Tacubcr  explained  that  this  conclusion,  in  lay  terms,  means 
that,  in  order  to  achieve  random  distribution  of  residents,  in  1970,  it 
would  be  necessary  to  move  82  percent  of  black  residents  out  of  the 
census  tracts  in  which  blacks  arc  overrepresented.  Or  one  could 
move  82  percent  of  the  whites  out.  of  the  census  tracts  in  which  they 
am  overrepresented,  in  order  to  achieve  random  distribution. 

An  analysis  on  the  basis  of  city  blacks  gives  a I960  measure  of 
residential  segregation  in  the  city  of  94.8.  This  is  an  increase  fr  jm  the 
1950  figure  of  92.2. 

In  1970  the  index  of  dissimilarity  based  on  census  tracts  showing 
residential  segregation  in  the  combined  area  of  Richmond,  Henrico, 
and  Chesterfield  is  79.7,  an  increase  over  the  1960  figure  of  76.1. 

These  figures  depart  sharply  from  the  index  of  perhaps  28  or  29 
that  can  be  attributed  to  differences  in  income  levels,  or,  more  pre- 
cisely, tho  amount  paid  for  housing.  Clearly,  other  factore  arc  con- 
tributing a substantial  amount  to  existing  segregation.  Dr.  Tacuber 
estimates  that  perhaps  15  percent  of  existing  segregation  is  attribu- 
table to  income  differentials,  because  in  fact,  economic  status  and  race 
do  not  correspond  in  each  individual.  That  is,  not  all  whites  arc  rich, 
and  not  all  blacks  are  poor.  Whether  the  figure  of  15  percent  is  pre- 
cisely true  is  not  important.  For  it  is  clear  that  noneconomic  causes  lie 
behind  at  least  a very  substantial  amount  of  the  segregation.  As  best 
ns  can  be  determined,  furthermore,  blacks  who  gain  economic  mobility 
tend  to  prefer  to  move  into  mixed  neighborhoods.  Dr.  Tneuber,  and 
the  court,  are  led  to  the  conclusion  that  publicly  and  privately  enforced 
discrimination  accounts  for  the  remainder.  Furthermore,  much  of  the 
segregation  force  of  the  factor  called  economic  is  in  truth  attributable 
to  discrimination  in  access  to  the  means  to  economic  well-being.  Based 
upon  the  weight  of  evidence  from  research,  on  the  basis  of  which  this 
expert  testified,  the  court  finds  that  discrimination  in  job  opportuni- 
ties and  in  educational  opportunities  has  a great  and  lasting  impact 
on  the  individual’s  economic  status.  In  addition,  the  element  labeled 
choice  or  preference,  insofar  as  it  contributes  to  segregation,  is  also 
composed  in  part  of  attitudes  produced  by  past  experience  with  dis- 
crimination. 

Dr.  Taeuber  in  addition  computed  indicies  of  dissimilarity  to  meas- 
ure racial  segregation  in  schools  of  the  metropolitan  area.  In  Richmond 
alone,  based  on  the  projected  results  of  the  current  desegregation  plan, 
as  to  the  elementary  schools,  he  found  an  index  of  dissimilarity  of 
16.2.  In  the  metropolitan  community,  assuming  the  same  projected 
enrollments  for  the  city  and  the  continuation  of  the  1970  enrollments 
in  the  two  counties,  he  arrived  at  an  index  of  dissimilarity  of  63.8. 
Even  with  zone  changes  planned  for  1971-72  in  Henrico,  the  index 
is  60.3.23 


a Dr.  Tneuber,  In  explaining  the  Index  of  dissimilarity,  said,  "one  wny  to  help 
understand  whnt  this  figure  means  Is  to  sny  that  it  gives  the  percentage  of  one 
race  that  would  have  to  be  moved  In  order  to  achieve  desegregation"  1-54. 
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Tims,  the  result  of  imposing  the  current  school  division  and  zone 
linos  upon  the  existent  housing  patterns  within  the  Richmond  metro- 
politan area,  patterns  attributable  in  large  part  to  public  and  private 
discrimination,  is  to  produce  a situation  in  which  the  results  of  a 
hypothetical  completely  random  distribution  of  the  races  in  housing 
can  only  be  achieved  by  moving  approximately  60  percent  of  one  or 
another  race  (or  a lesser  number  of  both)  to  other  facilities  than  those 
to  which  they  arc  now  assigned. 

It  is  true  that  the  housing  segregation  in  Richmond  corresponds 
to  a widespread  nntionnl  pattern.  One  would  expect  so  when,  as  Dr. 
Tacuber  testified,  many  or  the  same  causal  factors  arc  present  every- 
where. 

With  respect  to  persons  moving  into  a community  ns  new  residents, 
ns  opposed  to  poisons  seeking  relocation  within  the  area,  who  might 
have  attachments  to  a particular  neighborhood,  Dr.  Taeuber  stated, 
and  the  court  finds,  that  such  people  are  very  much  governed  in  their 
decision  upon  housing  sites  by  existing  patterns  of  customs  and  re- 
strictions (T-64). 

There  is  an  observable  tendency  for  blacks  who  can  afford  better 
housing  not  to  mnkc,  for  various  reasons,  the  long  jump  to  a suburban 
homesite,  but  rather  to  move  to  a peripheral,  transitional  area  (1-64- 


Spot  maps  showing  the  residences  of  pupils  by  race  in  the  two  county 
school  systems  illustrate  with  particular  clarity  the  segregated  housing 
patterns  prevailing  in  the  two  counties.  At  each  grade  level  the  same 
locations  in  each  county  show  a concentration  of  black  or  of  white 
residency  with  very  little  mixing  or  overlap.  Dr.  Tacuber  termed  a 
studv  of  such  distribution  maps  a subjective  manner  of  determining 
tbo  degree  of  housing  segregation.  Perhaps  this  is  so  when  comparisons 
over  time  or  from  place  to  place  arc  attempted.  But  in  this  instance, 
the  maps  adequately  demonstrate  the  current  impact  of  housing  seg- 
regation upon  the  distribution  of  pupils  in  the  counties. 

Dr.  Jeanne.  C.  Biggar.  a specialist  in  human  ecology  and  demog- 
raphy, performed  a study  of  1970  census  figures  to  compare  population 
trends  in  the  Richmond  standard  metropolitan  area  with  those  in 
others  in  various  regions  of  the  country.  From  1960  to  1970  the.  city 
of  Richmond  lost  about  8 percent  of  its  population.  But  with  the 
annexation  of  January  1.  1070.  the  city’s  population  came  to  a level 
18  percent,  above  that  of  1960.  In  that  decade  the  white  population  of 
the  citv  rose  12.7  percent,  and  the  black  population  rose  13.9  percent; 
both  figures  take  into  account  changes  attributable  to  the  recent 
annexation.  The  gain  in  blacks  experienced  by  Richmond  was  some- 
what less  than  that  experienced  in  most  cities  in  the  southern  region, 
where  black  population  rose  on  the  average  by  23  percent. 

Dr.  Biggar’s  studies  revealed  that  the  city  of  Riclimond  experienced 
a net.  loss  of  white  population  to  other  areas  within  the  SMSAM 
greater  than  that  of  18  of  the.  66  largest  SMSA’s  in  the  United  States 
and  lesser  than  that  in  46  others.  It  must  be  recalled,  however,  that 
these  figures,  insofar  as  they  show  actual  physical  movement  of  popu- 
lation. are  affected  by  the  bringing  into  the  central  city  of  23  square 

" Standard  Metropolitan  Statistical  Area.  The  Richmond  area  is  made  up  of  the 
city  of  Richmond,  Henrico.  Chesterfield,  and  Hanover  Counties. 
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miles  and  about  44.000  residents,  formerly  in  Chcsterfiold  County.  The 
same  observation  bears  upon  her  finding  that  only  eight  SMSA’s 
showed  a lesser  degree  of  black  concentration. 

The  court  considers  that  more  appropriate  data  might  have  been 
provided  had  the  areas  studied  over  time  been  held  constant  in  their 
physical  boundaries,  for  as  Dr.  Biggar  stated,  while  sho  did  analyze 
Richmond  without  annexation,  she  had  nothing  to  compare  it  to. 

I)r.  Biggar  lias  lived  in  Virginia  for  the  past  2 years  and  knows  of 
tho  existence  of  racial  segregation  in  communities  of  the  Common- 
wealth from  personal  observation. 

Martin  E.  Sloane,  an  expert  with  respect  to  the  relationship  between 
’ ‘ ’ ’ " ’ 1 ’ rams  and  policies,  and 


w 4 a ill  the  Federal  Govern- 

ment which  gave  him  first  hand  knowledge  of  the  impact  of  Federal 
policies  on  housing  discrimination  in  the  country.  In  addition,  in 
1966,  ho  had  Federal  responsibility  for  the  Civil  Rights  Commission’s 
study,  “Racial  Isolation  m the  Public  Schools.” 

During  the  last  2 years,  whilo  Sloane  has  been  assistantstaff  director, 
tho  Civil  Rights  Commission  has  issued  reports  of  Fcdoral  installa- 
tions and  equal  housing  opportunity,  section  235  program  of  home- 
ownership  for  lower-income  families,  and  evaluation  of  the  civil  rights 
enforcement  effort  in  more  than  40  Federal  departments  and  agencies, 
and  a follow-up  study  based  upon  a prior  report.  Sloanc’s  background 
renders  him  an  especially  valuable  source  of  information  oil  the  formu- 
lation and  modification  of  Federal  housing  policies,  the  difficulties  of 
making  a policy  change  effective  in  fact,  and  the  impact  of  such  policies 
uiion  housing  patterns  and,  in  consequence,  on  school  segregation. 

"When  the  Federal  Housing  Administration  was  created  in  1934,  the 
Federal  Government  enteretf into  a role  it  had  not  previously  assumed. 
Because  of  the  size  of  the  effort  undertaken,  the  impact  of  Federal 
policies,  it  was  anticipated,  would  probably  be  very  broad.  Events 
h a ve  shown  this  to  be  true. 

Beginning  at  least  in  1935,  the  FHA  underwriting  manuals  included 
among  the  criteria  by  which  the  desirability  of  the  particular  sub- 
division was  to  bo  estimated,  and  therefore  its  value  judged,  something 
called  “protection  from  adverse  influences.” 

Protection  against  somo  advci'se  influences  is  obtained  by 
the  existence  and  enforcement  of  proper  zoning  regulations 
and  appropriate  deed  restrictions. 

The  court  accepts  those  administratively  promulgated  regulations 
as  an  accurate  statement  of  the  policy  of  the  agency  which  issued  and 
applied  them,  and  also  as  a sound  judgment  of  the  effectiveness  of  the 
means  recommended  to  attain  the  agency’s  policy  goals. 

Tho  1935  manual  continues : 

Important  among  advci'se  influences  besides  those  men- 
tioned above,  arc  the  following:  Infiltration  of  inharmonious 
racial  or  nationality  groups  . . . 

All  mortgages  on  properties  in  neighborhoods  protected 
against  tho  occurrence  or  development  of  unfavorable  in- 
fluences, to  the  extent  that  such  protection  is  possible,  will 
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obtain  n high  rating  of  this  feature.  The  absence  of  protective 
measures  will  result  in  a low  rating  or,  possibly,  in  rejection 
of  the  ease. 

The  appeal  of  a residential  neighborhood  results  from  a 
general  condition  and  attractiveness  of  the  properties  located 
therein:  the  kind  and  socinl  status  of  the  inhabitants  . . . 
(PX  128). 

(W)lien  fullest  advantage  has  been  taken  of  available 
means  to  protect  the  area  against  adverse  influences  and  to 
insure  that  it  will  develop  into  a homogeneous  residential 
district,  possessing  strong  appeal  to  the  class  of  persons  ex- 
pected to  desire  nccommodntions  in  it,  a high  neighborhood 
rnting  will  bo  warranted. 

This  pnssnge  is  from  the  1930  mnnual. 

The  1930  FIT  A Underwriters’  Manual  states : 

Deed  restrictions  nre  apt  to  prove  more  effective  than  a zon- 
ing ordinance  in  providing  protection  from  adverse  influences. 
Where  the  same  deed  restrictions  apply  over  a broad  area 
and  where  these  restrictions  relate  to  types  of  structures,  use 
to  which  improvements  may  be  put,  and  racial  occupancy, 
a favorable  condition  is  npt  to  exist  (PX  128).  _ 

If,  in  addition  to  physical  attraction  of  the  neighborhood, 


Of  prime  consideration  to  Valuator  is  the  presence  or  lack 
of  homogeneity  regarding  types  of  dwellings  and  classes  of 
people  living  in  the  neighborhood  (PX  128). 

The  FILA  manual  of  1930  recognized  that  the  existence  of  school 
facilities  and  their  location  may  strongly  influence  the  development 
of  a neighborhood,  many  years  before  the  Supreme  Court  took  note 
of  this  same  process  in  Swann; 

The  social  class  of  the  parents  of  children  at  the  school  will 
in  mnny  instances  have  a vital  bearing.  Thus,  although 
physical  surroundings  of  a neighborhood  area  may  be  favor- 
able and  conducive  to  enjoyable,  pleasant  living  in  its  loca- 
tions, if  the  children  of  people  living  in  such  an  area  are 
compelled  to  attend  school  where  the  majority  or  a goodly 
number  of  the  pupils  represent  a far  lower  level  of  society 
or  incompatible  rncinl  element,  the  neighborhood  under 
consideration  will  prove  far  less  stable  and  desirable  than  if 
this  condition  did  not  exist.  In  such  an  instance  it  might  well 
be  that  for  the  payment  of  a fee,  children  of  this  area  could 
attend  another  school  with  pupils  of  their  same  social  class. 

The  question  for  the  Valuator  to  determine  is  the  effect 
created  by  the  necessity  for  making  this  payment  upon  the 
occupants  of  the  location.  Under  any  conditions  the  rating 
could  not  be  as  favorable  as  if  the  desirable  school  were  avail- 
able without  additional  costs.  In  many  instances  where  a 
school  has  earned  a prestige  through  the  class  of  pupils 
attending,  it  will  be  found  that  such,  prestige  will  be  a vital 


279 


element  in  maintaining  the  desirability  of  the  entire  area 
comprising  the  school  district. 

The  1936  FIIA  manual  recognized  that  tho  impact  of  its  policies 
would  primarily  bo  upon  newly  developing  areas  at  the  outskirts  of 
the  city  proper. 

Successful  new  areas  arc  recognized  as  the  best  mortgage- 
lending  areas.  To  be  successful  a new  or  partially  developed 
area  must  reach  a stage  of  being  substantially  built  up  with- 
in a period  of  a very  few  years.  Due  to  the  fact  most  outlying 
residential  areas  will  be  developed  as  a result  of  the  decen- 
tralization movement  rather  than  as  a result  of  population 
increases,  the  economic  background  of  the  community  assumes 
great  importance,  since  those  communities  which  will  expe- 
rience a prosperous  future  will  decentralize  much  faster  than 
those  for  winch  a less  advantageous  future  is  forecast. 

Protection  from  adverse  influences.  Tho  Valuator  should 
realize  that  the  need  of  protection  from  adverse  influence  is 
greater  in  an  undeveloped  or  partially  developed  area  than 
in  any  other  typo  of  neighborhood  and,  in  general,  a high 
rating  should  bo  given  only  where  adequate  zoning  regula- 
tions or  effective  deed  restrictions  exist,  inasmuch  as  these 
provide  the  surest  protection  against  undesirable  encroach- 
ment and  inharmonious  use. 

Tho  manual  continues  to  recommend  particular  deed  restrictions, 
deemed  most  effective  in  maintaining  the  status  of  the  neighborhood. 

Recorded  deed  restrictions  should  strengthen  and  supple- 
ment zoning  ordinances  and  to  be  really  effective  should  in- 
clude tho  provisions  listed  below.  The  restrictions  should  bo 
recorded  with  tho  deed  and  should  run  for  a period  of  at 
least  20  years.  Recommended  restrictions  include  the  fol- 
lowing : 

(G)  Prohibition  of  tho  occupancy  of  properties  except 
by  the  race  for  which  they  arc  intended. 

(II)  Appropriate  provisions  for  enforcement. 

Tho  1038  manual  advises  the  underwriter  to  examine  the  location 
to  determine  whether  natural  bar  riel's  might  bo  effective  in  forestalling 
the  incursion  of  adverse  influences: 

Natural  or  artificially  established  barriers  will  prove  effec- 
tive in  protecting  a neighborhood  and  the  location  within  it 
from  aavci'se  influences.  Usually  the  protection  from  adverse 
influences  afforded  by  these  means  includes  prevention  of  the 
infiltration  of  business  and  industrial  users,  lower  class  oc- 
cupancy, and  inharmonious  groups. 

Areas  surrounding  a location  are  in  vestigated  to  determine 
whether  incompatible  racial  and  social  groups  arc  present, 
for  the  purpose  of  making  a prediction  regarding  the  proba- 
bility of  the  location  being  invaded  by  such  groups.  If  ft  neigh- 
borhood is  to  retain  stability,  it  is  necessary  the  properties 
shall  continue  to  bo  occupied  by  tho  same  social  and  racial 
classes.  A change  in  social  or  racial  occupancy  generally  con- 
tributes to  instability  and  a decline  in  values. 
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Bv  deliberate  policy  the  Federal  Housing  Administration  encour- 
aged the  institution  and  perpetuation  of  segregated  housing.  This  was 
the  avowed  FIIA  policy  from  its  beginning  until  well  after  the  end 
of  World  War  II.  Only  in  1047  did  the  FIIA  remove  the  caveats 
in  its  underwriters’  manual  advising  appraiser  about  the  dangers 
of  “inharmonious  racial  groups.”  Somewhat  disingenuously,  the  phrase 
“inharmonious  user  groups”  was  substituted.  No  policy  change  was 
intended,  nor  did  one  occur  at  that  time.  (K-26) 

The  Veterans’  Administration  loan  guarantee  program  commenced 
at  least.  10  years  after  the  FIIA  mortgage  insurance  program,  and  the 
VA  never  openly  advocated  segregated  housing.  It  struck  a neutral 
pose,  allowing  buildera  or  lenders  to  discriminate  if  they  wished. 

At  times  the  combined  share  of  the  new  housing  market  assisted 
by  FHA  and  VA  came  near  to  50  percent.  The  impact,  therefore,  of 
the  policies  which  they  favored  or  condoned  was  huge. 

From  the  close  of  World  War  II  until  1050  approximately  2 per- 
cent of  all  the  housing  covered  by  FHA  mortgage  insurance  was 
occupied  by  blacks.  (K-33) 

MoreoveVj  their  policies  drastically  influenced  the  private  lending 
market.  Tins  was  not  only  true  of  the  lending  vehicles  introduced, 
for  the  Federal  discriminatory  policies  spread  as  well  to  private  build- 
ers and  lenders.  Such  a tendency  was  bolstered  by  the.  exchange  of 
personnel  between  the  FHA  and  the  private  lending  industry.  The 
current.  FHA  commissioner  formerly  was  president  of  the  National 
Association  of  Home  Buildera.  (K-28) 

Policies  fixed  during  the  initial  years  of  the  FIIA  spread  and  have 
endured  to  have  a substantial  effect  on  the  current  housing  market 
practices. 

Other  Federal  agencies,  such  as  the  Federal  National  Mortgage 
Association  and  the  Federal  Deposit  Insurance  Corporation  now 
assist  by  indirect  means  most  current  housing  construction.  They  aid, 
and  at  the  same  time,  regulate  private  lending  institutions.  The  Civil 
Rights  Commission  studied  the  practices  of  such  agencies  and  found 
that,  they  had  no  objection  to  the  private  discriminatory  policies  of 
their  beneficiaries.  liven  subsequent  to  the  passage  of  tlie  1908  Civil 
Rights  Act,  agencies  in  a position  to  restrict  private  housing  dis- 
crimination by  means  of  their  regulatory  functions  have  not  seen  fit 
to  do  so.  (K-32) 

In  response  to  the  Supreme  Court’s  decision  in  Shell ey  v.  Kracmer , 
334  US  1 (1948),  the  Federal  Housing  Administration  and  the  Vet- 
erans’ Administration  ruled,  over  a year  later,  that  they  would  not 
assist  the  development  of  property  carrying  racially  restrictive  cov- 
cncnts  dating  after  February  15,  1950.  Tip  to  that  date,  however,  they 
offered  assistance.  In  addition,  even  after  that  date,  they  would  aid 
construction  plans  with  discriminatory  covenants,  provided  such  cov- 
enants were  dated  prior  to  February  15,  1950.  (K— 18) 

Congress  has  directed  all  governmental  agencies  to  carry  out  their 
irograms  and  activities  relating  to  housing  in  a manner  to  affirmatively 
‘urthcr  the  purposes  of  fair  housing,  yet  the  Federal  Home  Loan 
' loud  Board,  atliougli  advisingthosc  private  lending  institutions  whom 
i hey  supervise  of  the  prohibition  against  discrimination,  1ms  failed  to 
implement  the  prohibition  by  an  examination  process  that  would 
assure  against  such  policies. 
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The  Federal  Home  Loan  Bank  Board  regulates  most  of  this  coun- 
try’s savings  and  loan  associations.  They,  in  turn,  handle  some  40  per- 
cent of  the  home  financing  in  the  United  States.  As  early  as  1061 
it  was  urged  by  the  Civil  Rights  Commission  to  adopt  review  pro- 
cedures to  guard  against  discrimination  by  the  private  associations 
which  it  supervised;  this  has  not  been  done.  The  FHA  abandoned  the 
policy  of  positively  encouraging  discrimination  and  adopted  a neutral 
position  in  late  1040  or  early  1050.  (K-57) 

Dr.  Sloan  stated  as  well,  and  the  court  finds^  that  existing  patterns 
of  segregation  substantially  influence  the  choice  of  housing  site  by 
a new  entrant  into  a community. 

Given  the  history  of  governmental  policies  which  encouraged  seg- 
regation, and  given  the  current,  visible  facts  of  such  policies,  it  would 
be  several  generations  before  one  could  discern  progress  in  the  elim- 
ination of  segregated  housing  patterns,  even  if  the  most  imaginative 
and  affirmative  Federal  enforcement  programs  were  undertaken. 
Families  move  rarely — on  the  average,  about  every  7 years.  A change 
of  residence,  moreover,  has  historically  been  a voluntary  act.  The 
Nation  now  possesses  approximately  70  million  housing  units,  built 
and  occupied.  Each  year  secs  about  1%  million  housing  starts.  A policy 
of  nondiscrimination  would  have  to  be  applied  in  instances  of  occu- 
pancy of  new  developments  or  turnover  m old  units.  So  confined, 
progress  would  be  slow  indeed. 

Like  Dr.  Pettigrew,  Dr.  Sloane  perceived  the  immense  contribution 
that  housing  segregation  makes  to  school  segregation.  The  former  he 
attributed  in  large  part  to  the  effect  of  Federal  policy. 

Dr.  Biggar  stated  that  nationwide,  persons  who  move  tend  to  give 
as  their  motive  reasons  related  to  economics  and  convenience.  It  is 
more  difficult  to  determine  why  certain  others  do  not  move.  Studies 
tend  to  show  that  younger  people  are  more  willing  to  move,  whereas 
families  with  children  established  in  a particular  school  are  less 
inclined  to  do  so. 

Plaintiffs’  exhibit  No.  127  taken  from  the  records  of  the  Federal 
Housing  Administration,  and  from  covenant  books  of  lawyers  Title 
Insurance  Co.  is  illustrative  of  examples  of  racially  restricted  subdi- 
visions in  Chesterfield  and  Henrico  Counties.  These  developments  were 
all  insured  by  the  Federal  Housing  Administration. 

Plaintiffs’  exhibit  No.  130  shows  the  current  racial  occupancy  of 
the  FHA-assisted  developments.  Of  the  four  completed  projects  ns 
to  which  information  is  available,  three  are  almost  entirely  uniracial. 
Fair  Hills  Apartments  has  one  white-occupied  unit  and  223  black- 
occupied  units.  Jefferson  Townhouscs  has  276  units,  of  which  only  two 
are  occupied  by  whites.  The  Town  and  Country  Apartments,  202  units, 
has  108  white-occupied  units.  Coventry  Gardens,  176  units,  is  oc- 
cupied by  26  black  and  161  white  families. 

Plaintiffs’  exhibit  No.  129  corresponds  to  plaintiffs’  exhibit  No. 
129-A.  Data  given  on  exhibit  No.  129  is  the  racial  occupancy  of  FHA 
sponsored  housing  projects  in  the  Richmond  metropolitan  area.  All 
are  either  in  Richmond  city  or  Henrico  County.  To  the  extent  that 
information  is  available,  it  portrays  a pattern  of  almost  complete 
segregation.  The  map  snows  that  the  projects  with  largely  black 
occupancy  are  placed  toward  the  center  of  zones  of  that  racial 
composition. 
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Tho  section  221(d) 3 program  and  the  section  236  program  contem- 
plate the  development  of  market-rate  housing  for  low-  and  middle-in- 
come families.  Only  if  a rent  supplement  component  is  added  to  the 
project  is  it  possible  to  charge  levels  of  rent  comparable  to  those  in 
public  housing. 

The  Federal  rent  supplement  program  is  aimed  at  roughly  the  same 
individuals  who  arc  eligible  for  public  housing.  Development  is  done 
by  private  builders.  However,  the  Federal  Government  requires  oc- 
cupants to  devote  one-quarter  of  their  income  to  rent  and  the  rent 
supplement  meets  tho  remainder  of  the  bill.  By  Federal  law,  before  ap- 
propriations can  bo  used  to  pay  the  rent  supplement,  tho  area  in  which 
the  program  is  to  be  used  must  have  adopted  a “workable  program  for 
community  improvement”  or,  at  least,  there  must  be  an  endorsement 
of  tho  rent  snplcmcnt  program  by  the  local  governing  unit.  Most  cen- 
tral cities  have  “workable  programs,”  generally  for  urban  renewal  pur- 
poses. Seventy-five  percent  of  suburban  jurisdictions  do  not.  With 
this  limitation,  the  rant  supplement  program  has  functioned  to  main- 
tain concentrations  from  tho  poor  within  central  cities  and  to  prevent 
access  to  suburban  araas.  Exactly  this  phenomenon  is  visible  in  the 
Richmond  metropolitan  urea.  Neither  of  the  two  counties  lias  a “work- 
able program”;  neither  has  resolved  to  permit  the  operation  of  rent 
supplement  programs  within  its  borders,  and  consequently  none  of  the 
federally  assisted  housing  developments  in  either  county  has  a rent 
supplement  component.  The  rent  they  charge,  therefore,  is  tho  market 
rate. 

In  March  of  1971,  the  Federal  Housing  Administration  waived  the 
requirement  that  the  local  governing  bodies,  in  order  to  permit  the 
operation  of  a rent  supplement  program  within  their  jurisdiction,  pass 
a resolution  to  that  effect  on  a jnrisdictionwide  basis.  Instead,  it  would 
be  sufficient  to  restrict  permission  to  operate  rant  supplement  programs 
to  a small  area. 

In  November  of  1962,  President  Kennedy  isned  an  executive  order 
directing  all  Federal  agencies  with  authority  in  the  field  to  cease  dis- 
crimination in  tho  operation  of  housing  programs.  Excluded  from  the 
order,  however,  wore  financial  regulatory  agencies  supervising  private 
lenders. 

From  1937  until  1962,  Federal  officials  administering  public  hous- 
ing programs  made  no  objection  if  local  public  housing  authorities 

E tanned  developments  and  assigned  tenants  on  a racially  segregated 
asis. 

As  of  October  1970,  the  Federal  Department  of  Housing  and  Urban 
Development  had  taken  almost  no  affirmative  action  to  implement  tho 
Federal  fair  housing  law.  In  Sloanc’s  words,  “tho  zeal  with  which  this 
agency  and  its  constituent  agency  had  carried  out  policies  of  discrimi- 
nation in  earlier  ycais  was  not  being  matched  by  a similar  enthusiasm 
in  carrying  out  its  newly  created  fair  housing  activities.”  (K-37) 

Up  to  1962,  site  selection  for  public  housing  projects  was  almost 
entirely  unrestricted  by  Federal  authorities.  Choice  was  left  to  tho 
discretion  of  the  local  lionsing  authority. 

Nationwide,  given  the  Federal  policy  and  permitting  discriminatory 
assignments  of  tenants  and  failure  to  control  site  selection,  the  public 
housing  program  has  been  an  important  factor  in  entrenching  pat- 
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terns  of  racial  segregation  in  housing.  Only  in  1907  clicl  the  Public 
Housing  Administration  insist  on  a policy  of  “balanced"  site  selection 
by  locnl  housing  authorities.  Snell  policy  icqnires  that  for  each 
development  placed  in  a blade  community,  one  also  be  located  in  a 
principally  white  area  in  order  to  deconcentrnte  areas  of  minority 
occupancy.  Even  this  policy,  however,  is  not  likely  to  contribute 
subsl  anially  to  the  elimination  of  housing  segregation. 

It  is  unlikely  in  the  extreme  that  housing  segregation  could  effec- 
tively be  dealt  with  within  municipal  boundaries,  given  the  existing 
segregation  in  most  metropolitan  areas.  Much  greater  advances  could 
be  made  by  housing  authority  equipped  to  plan  and  carry  out  policy 
on  a basis  not  confined,  geographically,  to  a single  jurisdiction  of  a 
metropolitan  area. 

The  Richmond  Redevelopment  and  Housing  Authority  is  the  city’s 
public  housing  agency.  It  has  operated  since  1940. 

According  to  the  most  recent  estimate  of  the  agency’s  executive  di- 
rector, about  23  percent  of  the  city’s  housing  supply  within  the  pie- 
1970  boundaries  is  substandard,  according  to  its  criteria.  About  lt600 
families  are  now  on  the  waiting  list  for  admission  to  public  housing. 
In  1970,  Chesterfield  had  4,518  substandard  units,  or  11.7  percent; 
Henrico  had  5,886,  or  11.2  percent. 

Richmond  now  lias  eight  low-income  public  housing  projects  in  op- 
eration. They  are  principally  occupied  by  blacks  and  are  located  in  pre- 
dominantly black  areas.  (11-163)  (PX  130a)  Likewise,  projects  under 
section  221(d)  (3)  are  located  principally  in  such  areas. 

Prior  to  1962,  it  was  required  by  the  Federal  Housing  Authority 
that  public  housing  be  classified  for  occupancy  by  a particular  race. 
Only  one  Richmond  development,  Hillside  Court,  was  built  for  whites. 

Within  the  city  of  Richmond,  there  are  inadequate  numbers  of  sites 
currently  available  to  house  those  now  in  substandard  housing  and 
those  displaced  by  public  condemnation.  (IT-164) 

In  recent  months  the  Federal  Housing  Authority  has  made  efforts 
to  secure  sites  in  the  city  for  low-income  housing  in  areas  without 
heavy  concentrations  of  minorities.  Of  523  proposed  apartment  units, 
112  were  finally  approved.  A proposal  for  100  units  of  housing  for  the 
elderly  in  the  newly  annexed  portion  of  the  city  was  rejected  by  the 
city  council.  Accortling  to  the  executive  director,  there  was  “violent 
citizen  opposition”  to  this  proposal.  Three  other  developments  in  pre- 
dominantly white  areas,  comprising  311  units,  likewise  were  rejected 
in  early  19(1. 

There  are  no  public  housing  authorities  in  Henrico  and  Chesterfield. 
Legally,  the  Richmond  Redevelopment  and  Housing  Authority  might 
construct  developments  in  those  areas.  Both  counties  have  stated  their 
opposition  to  public  housing  within  their  borders.  Richmond  officials, 
therefore,  thought  it  a vain  act  to  seek  their  permission.  (IT-167) 

In  the  opinion  of  the  executive  director  of  the  Redevelopment 
and  Housing  Authority,  given  the  attitude  of  those  who  determine 
the  location  of  public  housing  and  the  scarcity  of  sites  within  the 
city,  there  is  no  realistic  possibility  that  current  racial  segregation  and 
housing  in  the  Richmond  community  might  be  disestablished  by  the 
placement  of  public  housing  units,  in  fact,  segregation  is  enhanced, 
in  his  opinion,  which  the  Court  accepts,  by  the  construction  of  projects 
in  black  or  transitional  areas.  The  difficulty  in  dispersing  public  lions- 


ing  units  throughout  the  Richmond  metropolitan  area  by  placing  them 
on  sites  within  tho  city  is  not  solely  one  of  noncoope ration  by  the 
city  council,  although  that  is  a major  factor.  The  city  council  asserted 
in  the  annexation  case  against  Chesterfield  a need  for  land  for  projects 
of  low-  and  middle-income  housing.  Enough  open  space  was  acquired 
from  Chesterfield  for  the  purposes  ascribed,  yet  when  application  by 
the  Richmond  Redevelopment  and  Housing  Authority  was  made  for 
approval  of  city  council,  city  council,  us  the  witness  Fay  said,  “react- 
ing to  pressure  from  residents  of  tho  area,”  refused  to  give  its  approval. 
Even  considering  tho  newly  annexed  area,  the  city  of  Richmond  has 
hardly  suflicient  areas  suitable  for  development  to  accommodate  more 
than  a small  fraction  of  the  estimated  5,500  units  of  low-  and  middle- 
income  housing  needed  to  alleviate  the  substandard  housing  problem. 

The  housing  authority  currently  is  limited  in  its  choice  of  sites 
by  IIUD  regulations  requiring  placement  that  will  not  contribute  to 
housing  segregation,  and  by  popular  feeling  in  black  communities 
that  other  areas  should  accept  a fair  share  of  housing  for  the  poor. 

From  1900  through  1942  population  growth  in  the  three  jurisdic- 
tions took  place  almost  entirely  in  the  city.  From  1942  to  1968,  how- 
ever, 99  percent  of  the  added  population  settled  in  tho  two  counties. 
Over  tho  past  10  years  the  net  immigration  of  blacks  and  other  minor- 
ity races  into  the  city  of  Richmond  was  782  persons.  In  tho  same  time 
about  14,300  whites  entered  the  city ; these  figures  are  affected  by  the 
1970  annexation  of  approximately  44,000  people,  formerly  residents  of 
Chesterfield  County. 

In  1959  a consulting  firm,  the  Public  Administration  Service,  con- 
tracted to  perform  a study  and  recommend  changes  in  the  govern- 
ment system  of  the  Richmond  metropolitan  area.  The  product  of  its 
efforts  is  the  so-called  PAS  report. 

On  February  24, 1968,  the  Chesterfield  Board  of  Supervisors  agreed 
to  meet  with  Mr.  Ilowe  Todd,  executive  secretary  of  the  Metropolitan 
Planning  Commission,  for  an  explanation  of  the  report  prepared  by 
the  Public  Administration  Service. 

On  April  16,  1959,  Howe  Todd  appeared  before  the  Board  of 
Supervisors  of  Chesterfield  on  behalf  of  the  Regional  Planning  Com- 
mission to  seek  guidance  as  the  action  to  be  taken  in  response  to  the 
PAS  report.  The  board  requested  the  commission  to  “continue  the 
study  of  the  PAS  report  and  make  specific  recommendations  on  some 
future  date.” 

Tho  PAS  report  was  brought  to  tho  attention  of  the  governing 
body  of  Henrico  County. 

The  total  white  school  enrollment  was  exceeded  by  the  total  black 
enrollment  in  Richmond  first  in  September  1958.  The  PAS  report 
advised  the  jurisdictions  of  the  Richmond  metropolitan  area  about  Hie 
out-migration  of  white  families  from  the  city : “The  migration  of 
young  white  families  from  Richmond  into  tho  counties  is  changing  the 
racial  characteristics  of  tho  city  to  the  extent  that  lionwhito  school 
enrellment  exceeded  white  school  enrollment  in  Richmond  for  the  first 
time  in  1958.  The  nonwliitc  birth  rate  is  also  higher  than  the  white 
birth  rate  in  tho  city.  School  transfers  reflect  a net  loss  of  white  stu- 
dents in  Richmond  schools  unci  a net  gain  of  nonwhite  students.  The 
opposite  effects  are  noted  in  the  counties.” 
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Mr.  Edward  Council,  executive  director  of  the  Richmond 
Planning  District  Commission,  like  numerous  other  witness,  had  no 
doubt  that  lending  and  insuring  practices  carried  on  by  the  Federal 
Housing  Administration  and  the  Veterans  Administration  uoie  the 
majm  faftor  leading  to  racially  identifiable  residential  patterns 

^ In  addition,  he  cited  low  income  as  a factor  restricting  access  to  many 

planning  commission,  in  1064  or  1W,  studied  factors 
gorging  the  cLicc  of  new  horns  bv  those  MOO  tom, lies  displaced 
dv  a city  urban  renewal  project.  It  found  that  prcfeience,  seen  as  a 
combination  of  convenience,  post  associations  with  friends,  proximity 
to  jobs,  stores,  and  schools,  was  a major  factor  governing  the  decision 

of  where  to  relocate  (F-ol).  . t>*  i j 

Council  noted,  nonetheless,  that  several  areas  in  Richmond  arc 
predictably  closed  to  black  families,  regardless  of  their  income  01 

Cl* Acco rding  \o  a recent  study  by  the  regional  planning  district  com- 
mission, there  is  no  evidence  to  support  an  inference  of  racially  dis- 
criminatory  zoning  practices  in  the  Richmond,  Henrico,  and  Cliestei  - 

field  area  (lF-36).  , _ . . . .. 

The  Richmond  Regional  Planning  District  Commission  is  the  suc- 
cessor agency  to  the  Richmond  Regional  Planning  Commission.  I he 
former  was  set  up  in  1069,  under  the  Virginia  area  development  act. 
The  regional  planning  commission  dated  from  1956,  and  included  only 
the  jurisdictions  of  Chesterfield,  Henrico,  and  Richmond,  during  most 

of  its  existence.  . . „„„ . , v , ■, 

The  regional  planning  commission  in  February  of  1964,  published 
a study  of  population  trends  in  the  Richmond  region.  The  study  bears 
a letter  of  transmittal  to  the  three  political  jurisdictions,  Richmond. 
Henrico,  and  Chesterfield,  signed  by  Irvin  G.  Homer,  a member  ol 
the  Chesterfield  Board  of  Supervisors,  and  then  chairman  ol  the 
regional  planning  commission  (1-80).  The  report  called  to  the  atten- 
tion of  the  recipients  that  Richmond  in  1960  had  a population  42  per- 
cent nonwhite.  . . , ,,  .,  f 

It  contains  the  information  that  in  the  prior  decade  tlm  city  ol 
Richmond  had  lost  29,600  white  residents  and  gamed  19,250  black 
residents.  It  continues : “As  1964  begins  there  are  several  indications 
that  if  Richmond’s  population  is  going  to  grow  at  all  bv  its  own 
momentum,  people  will  come  in  the  non  white  sector.  Tims,  the  present 
trends  hold  forth  the  very  real  prospect  of  a nonwhite  majority  in 
Riclimond  by  1970;  however,  that  prospect  is  subject  to  maintaining 

the  present  city  limits”  (I  *81).  . . . . . . . 

The  report  notes  factors  governing  migration  into  and  out  ol  the 
city  in  the  foreseeable  future,  citing  “a  continuing  lack  of  attractive- 
ness of  the  central  city  with  its  congestion,  blight  crime  rate,  and 
changing  racial  composition,  particularly  to  the  white  age  groups 
which  foster  the  greatest  population  increases  through  migration  and 
natural  increases.  Too,  there  is  a lingering  apprehonsiveness  among 
this  group  about  confronting  the  city  school  situation  where  nonwhites 
already  out  number  white  students”  (I— 84-85).  . . 

In  1966  the  general  assembly  established  the  Hahn  Commission  to 
suggest  solutions  to  metropolitan  problems.  In  November  of  1967  the 
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Hahn  Commission  report  was  submitted.  The  commission  reported, 
“two  broad  factors  contribute  to  the  limited  success  of  government  in 
Metropolitan  Virginia.  The  first,  of  these  is  the  failure  of  the  State 
to  assume  a more  positive  role  in  restructuring  its  political  subdivi- 
sions and  encouraging  them  to  work  together  on  matters  involving 
arcawide  resources  and  needs.  The  second  is  the  inadequacy  of  local 
government  individually  to  meet  arcawide  problems.  This  inadequacy 
stems  from  limited  jurisdiction,  limited  finances,  and  insufficient  gov- 
ernmental cooperation. 

The  State  is  sovereign  and  the  political  subdivisions  such 
as  counties  and  cities  are  creatures  of  the  State,  created  for 
the  purpose  of  fulfilling  a part  of  the  State’s  responsibility 
to  its  citizens.  The  general  assembly,  within  constitutional 
limitations,  may  revise  constitutional  structure,  abolish  or 
create  local  governments,  assign  new  functions  or  renew  exist- 
ing ones.  Although  this  power  rests  in  large  part  on  legal  prec- 
edent and  historical  tradition,  it  exists  also  for  practical  rea- 
sons. The  State  has  the  geographic  social  base  to  make  broad 
policy  decisions  effective. 

The  report  relates  that  inaction  at  the  State  level  is  often  accom- 
panied by  inaction  at  the  local  level  as  well.  It  notes  the  tendency  in 
certain  restricted  fields  of  the  State  to  assume  responsibility'',  often 
with  some  success. 

By  reports  such  as  these,  and  in  particular  the  Hahn  Commission 
report,  the  attention  of  State  and  local  officials  was  brought  to  the 
fact  that  existing  patterns  of  administration  were  incapable  of  solv- 
ing urgent  metropolitan  problems. 

According  to  Mr.  Council’s  judgment,  the  Virginia  General 
Assembly  adopted  almost  to  the  letter  the  dissent  annexed  to  the  Hahn 
in  suburbs  (HX  25,  4-3). 

The  SUA  consultants  reported  to  their  county  clients  in  1967  on 
the  high  nonwhite  percentage  of  Richmond’s  population  and  the 
comparatively  very  low  percentage  in  the  counties.  The  reporter  con- 
tinued : 

And  there  is  every  reason  to  believe  that  life  in  the  Rich- 
mond metropolitan  area  is  becoming  more  segregated  with 
time,  rather  than  less  segregated.  By  that  we  mean  nonwhite 
populations  are  continuing  to  be  concentrated  in  the  city  of 
Richmond,  and  thesmall  non  white  percentages  in  Henrico  and 
Chesterfield  Counties  are  likely  to  become  even  smaller  with 
time  as  the  white  population  in  these  counties  continues  to 
expand. 

At  the  present  time  there  is  little  reason  to  believe  that  the  State 
of  Virginia  or  the  U.S.  Government  is  likely  to  adopt  legislation,  such 
as  a Fair  Housing  Act,  which  would  significantly  alter  this  pattern 
of  concentrating  Negro  housing  in  central  cities  and  white  housing 
m suburbs  (HX  25,  at  4-3). 

The  following  diagnosis  of  social  and  economic  disparities  in  the 
Richmond  region  was  made : 

The  outward  movement  of  people  has  been  from  the  rela- 
tively higher  income,  white  segment  of  the  population.  This 
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lias  resulted  in  there  being  a disproportionate  number  of  Ne- 
groes in  Richmond.  As  the  percentage  of  Negroes  exceeds 
national  averages,  another  form  of  segregation  is  created  and 
must  be  alleviated.  The  concentration  of  the  disadvantaged 
and  the  economically  deprived  in  a limited  area  and  intoler- 
able housing  prevents  their  rising  out  of  such  conditions.  The 
dense  concentration  of  any  low  income,  poorly  educated 
group  in  decrepit  housing  multiplies  the  costs  of  govern- 
mental services. 

# # ' * * * 

Much  more  must  be  done  in  education,  from  preschool 
through  high  school  education  and  vocational  training.  All 
officials  in  all  levels  of  government  must  participate  m the 
improvement  of  education  for  the  Negroes  and  developing 
employment  opportunities  that  permit  growth  and  full  uti- 
lization of  aspirations,  education,  and  abilities. 

A continually  growing  concentration  of  the  Negroes  with- 
out improvements  in  housing,  education,  and  opportunities 
will  further  increase  the  disparities  between  the  central  city 
and  the  suburbs,  making  cooperative  regional  action  more 
difficult  in  eradicating  the  disparities  (KSBX  47,  at  3-2). 

In  July  of  1970,  the  regional  planning  district  commission  published 
a document  entitled  “Housing  in  the  Richmond  Region.”  According 
to  the  report  in  1961  the  city  had  886  acres  of  housing  which  was  con- 
sidered 50  percent  blighted  or  more.  These  areas  were  around  the 
central  business  district  of  the  city  and  were  occupied  principally  by 
blacks.  The  report  related  that  there  were  42,991  substandard  nousing 
units  in  the  region  as  a whole,  of  which  14,000  were  occupied  by  blacks. 
Nearly  50  percent  of  the  blacks  in  the  region  lived  in  such  housing, 
whereas  only  15  percent  of  white  families  were  so  disadvantaged.  The 
report  continues : 

A racially  segregated  housing  pattern  in  the  Riclimond  area 
was  reported  in  the  Revised  Initial  Housing  Element  in  No- 
vember 1969.  This  pattern  has  been  an  historical  trend,  blit 
contemporary  factors  act  to  prolong  segregation.  It  is  fairly 
clear  that  a desegregated  housing  pattern  will  become  a reality 
only  when  these  factors  cease  to  be  important. 

The  most  important  factor  is  economic.  The  1960  census  re- 
ported a median  income  for  all  families  in  the  SMSA  of 
$6,071 ; but  for  nonwhite  families  in  Richmond,  the  median 
was  $3,387.  While  non  white  incomes  have  increased  during  the 
past  decade  in  the  Nation,  those  of  whites  have  grown  even 
more  rapidly.  Thus,  the  gap  is  probably  even  greater  in  1970 
than  it  was  in  1960.  Low  incomes  continue  to  limit  the  residen- 
tial locations  of  most  nonwhite  families  in  the  region.  A major 
reason  for  lower  income  among  Negroes,  as  previously  re- 
ported, is  the  lower  median  educational  level  among  nomvhites 
in  the  region. 

The  role  that  social  factors  play  in  the  housing  situation 
basing  nonwliite  families  is  difficult  to  discern.  Even  if  there 
were  no  social  barriers,  many  nonwhite  families  would  wish 
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to  reside  in  nonwhite  neighborhoods.  But  the  fact  is  that  there 
are  many  areas  in  the  region  in  which  the  non  white  family  is 
not  likely  to  reside,  regardless  of  their  resources  or  prefer- 
ences. This  has  necessitated  the  choice  of  housing  of  a quality 
below  which  their  desires  and  incomes  would  normally  dictate 
(Tr.  F-13-14). 

The  “Paths  to  Progress”  report,  in  suggesting  efforts  to  prevent 
the  spread  of  blight,  had  specific  recommendations : 

More  specifically,  reorganization  of  local  tax  structures,  as 
previously  mentioned,  and  the  achievement  of  true  open  hous- 
ing might  provide  the  most  significant  long-range  influences 
on  stabilization  (PX 148,  at  28). 

The  1970  report  of  the  planning  district  commission  quoted  the 
existence  of  poverty  areas,  (mostly  inhabited  by  'blacks,  subject  to  a 
cycle  of  decay. 

Selected  areas  of  the  central  city  and  rural  jurisdictions  are 
characterized  by  relatively  high  percentages  of  unemployed 
and  under  employed  residents.  These  same  areas  contain  most 
of  the  region’s  poverty  families  as  well  and  thus  are  least  able 
to  cope  with  unemployment  problems.  Nonwhites  are  hardest 
hit  of  ethnic  and  racial  groups,  and  reflect  an  unemployment 
rate  three  times  that  of  the  region’s  average  . . . . Despite 
this  alarming  concentration  of  circumstances,  industrial  and 
commercial  firms  are  facing  labor  shortages.  Even  small  busi- 
nesses are  finding  it  difficult  to  recruit  help.  Because  of  these 
reasons,  the  several  dimensions  of  this  problem  are  apparent : 

The  vicious  cycle  of  poverty,  particularly  among  the  non- 
white;  the  adverse  conditions  which  confront  the  labor  situa- 
tion and  thus  industrial  development  expansion ; and  the  diffi- 
culties which  face  the  small  businessman. 

A further  characteristic  of  these  isolated  sections  of  the  re- 
gion is  that  most  of  the  area’s  substandard  housing— an  addi- 
tional burden  on  these  residents — is  located  there  also.  With 
nearly  one  of  every  two  families  unable  to  afford  the  single 
family  homes  currently  being  constructed  and  an  increasing 
number  of  families  forced  to  live  in  substandard  units,  over 
1,000  new  households  will  not  be  supplied  with  standard  hous- 
ing this  year — and  in  future  years,  if  the  current  market  situa- 
tion does  not  change  drastically.  The  problem  of  substandard 
housing,  thus,  is  an  increasing  one. 

* * . * * * * 

Working  against  finding  workable  solutions  to  these  and 
other  social-cultural  problems  is  the  tendency  of  local  govern- 
ments and  citizens,  too,  to  .view  such  problems  as  being  intra- 
jurisdictional  in  nature  and  therefore  none  of  their  concern 
(PC  148,  at  32-33). 

The  planning  district  commission  reported  on  the  contribution  o. 
discriminatory  practices  to  economic  inequality. 

An  underlying  factor  contributing  to  the  above  problems 
is  racial  (and  to  a lesser  extent,  economic)  discrimination. 
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Housing  restricted  by  regulations  or  by  customs,  differential 
hiring  practices,  ana  denial  of  equal  opportunity  based  on 
racial,  ethnic  or  class  discrimination  have  all  been  realities 
of  regional  life  in  the  past.  Although  the  trend  appears  to  bo 
away  from  such  practices,  much  remains  to  be  done  before 
discrimination  ceases  to  be  an  influence  upon  the  regional 
economy  (PX 148,  at  9) . 

The  Commission  concluded  in  addition  that  blacks  face  discrimina- 
tion in  attempting  to  set  up  and  operate  black-owned  businesses.  As 
a result,  few  such  businesses  exist,  and  those  which  do  are  financially 
less  secure  (PX  148,  at  11).  The  report  called  on  local  governments 
to  cooperate  with  private  parties  to  eliminate  such  discrimination 
(PX  148,  at  14). 

The  commission  reported  that : 

Lack  of  employment  among  minority  group  members,  how- 
ever, has  been  far  above  3 percent.  In  Richmond’s  model 
neighborhood  area,  for  example,  the  unemployment  rate  is 
estimated  to  be  approximately  four  times  the  SMSA  rate. 

No  direct  estimates  of  underemployment  are  available.  Once 
again,  though,  there  are  indications  that  minority  groups 
suffer  mom  from  underemployment  than  does  the  rest  of  the 
region’s  population.  The  1960  census  showed  the  median 
family  income  in  the  SMSA  to  bo  $6, 071 — a figure  79  percent 
higher  than  the  comparable  figure  for  nonwhites  of  $3,387. 
While  nonwhito  incomes  have  grown  significantly  since  1960, 
it  is  believed  that  the  1970  census  will  show  that  family  in- 
comes for  the  rest  of  the  region’s  population  has  risen  even 
faster  (PX  148,  at  23) . 

It  further  states: 

Discriminatory  practices  while  being  more  difficult  to  dis- 
cern, nonetheless  contribute  a major  source  of  problems  of 
a regional  nature.  Racially,  the  region  consists  of  30  percent 
non  whites,  most  of  which  are  black.  All  district  jurisdictions 
except  Henrico  and  Chesterfield  Counties,  have  significant 
black  population.  The  four  rural  counties  have  from  36  per- 
cent to  84  percent  black  residents  and  the  city’s  ratio  exceeds 
40  percent.  The  major  result  of  such  practices  are  reflected  in 
housing,  employment,  and  educational  opportunities.  His- 
torically, residentially,  segregated  housing  patterns  perpet- 
uated by  discriminatory  real  estate  practices  have  combined 
to  deny  economic  and  educational  opportunities  available  to 
whites,  as  well  as  other  nonwhito  groups  (TR  F-17 ) . 

HENRICO 

Dr.  Campbell  said  that  in  Henrico  County,  “We  have  both  black 
and  white  living  short  distances  from  where  1 live,  and  black  people 
all  over  Henrico  Comity,  scattered  just  everywhere,  practically  any 
way  you  turn”  (H-79).  In  fact,  this  is  not  the  case.  Housing  patterns 
in  Henrico  are  segregated.  When  blacks  move  into  thio  county,  they 
settle  principally  in  colonies.  New  residents  expand  areas  of  black 
occupancy,  but  the  process  is  always  one  of  contiguous  growth. 
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Unrefuted  evidence  supports  the  existence  of  a custom  of  privately 
administered  housing  segregation  in  the  county  of  Henrico.  James 
H.  Johnson  was  seeking  a house  in  Henrico  County  in  August  of 
1970.  In  response  to  a newspaper  advertisement  for  a house  in  the 
Chamberlayne  Heights  section  of  Henrico,  Johnson  made  an  appoint- 
ment to  meet  with  a real  estate  agent.  Johnson  saw  the.  agent  at  the 
appointed  place  and  time,  but  the  man  eluded  him,  despite.  J ohnson  s 
efforts  to  stop  him.  Johnson  later  telephoned  the  agent;  this  man  did 
not  deny  having  made  the  appointment,  but  Johnson  made  no  further 
efforts  to  purchase  the  house  because  lie  was  able  to  conclude  that 
it  was  unavailable  to  him,  a black.  On  another  occasion,  J ohnson  and 
his  wife  were  discouraged  from  attempting  to  purchase  a house  with 
the  explanation  that  the  house  had  already  been  sold.  They  inquired 
again,  this  time  by  telephone,  made  an  appointment,  and  arrived  to 
find  that  the  realtor  had  “forgotten”  his  key  to  the  house.  Johnson 
filed  a complaint  with  the  Department  of  Housing  and  Urban  De- 
velopment. Thereafter  the  owner  of  the  house  terminated  the  agency 
of  the  realtor. 

The  school  superintendent,  Dr.  Campbell,  was  unaware  of  any 
housing  segregation  in  the  county  of  Henrico  (II-79).  Plaintiffs’  ex- 
hibit 98,  a map  of  the  Richmond  metropolitan  area,  illustrates  1970 
census  figures  for  racial  distribution.  Although  blacks  comprise  some- 
where around  10  percent  of  the  county’s  population,  in  certain  areas 
from  20  to  40  percent  of  the  residents  of  census  tracts  are  black.  And 
one  area  to  the  immediate  northeast  of  the  city’s  boundary  contains 
60  to  80  percent  black  residents.  . , 

This  map  also  illustrates  a remarkable  congruence  between  the  city  s 
boundary  and  patterns  of  racial  occupancy.  Along  an  extended  por- 
tion of  the  city's  northeast  boundary,  census  tracts  on  the  county  side 
are  occupied  by  0 to  19.9  percent  black  persons,  whereas  on  the  city’s 
side,  residency  is  between  40  and  100  percent  black. 

Moreover,  if  it  is  accurate  that  blacks  live  throughout  Henrico 
County,  one  might  expect  that  school  authorities’  use  of  a neighbor- 
hood attendance  plan  would  result  in  a fairly  even  distribution  of 
black  pupils  throughout  the  system’s  schools.  However,  this  is  not  the 
case.  Many  Henrico  schools  have  a very  low  black  enrollment.  Some 
have  none. 

Alfred  Henderson,  a resident  of  Henrico  County,  testified  to  Ins 
efforts  to  develop  an  apartment  project  on  vacant  land  he  owned  in 
the  connty.  Henderson  is  black.  Recently,  the  area  surrounding  Hcn- 
deraon’s  land  had  been  rezoned  to  R-5.  The  Henrico  Planning  Com- 
mission approved  rezoning  of  his  own  20  acres  of  land  from  A— 1,  agri- 
cultural, to  R-5,  residential  classification,  but  the  rezoning  of  10  of  the 
20  acres  was  contingent  upon  Henderson’s  securing  additional  access 
routes.  The  county  board  of  supervisors  approved  the  rezoning  of  10 
acres.  Thereafter,  Henderson  approached  the  Federal  Housing  Ad- 
ministration for  their  recommendations  on  developing  the  area.  FHA 
officials  advised  Henderson  to  consider  constructing  a federally  as- 
sisted project  under  section  221D(3),  with  a rout  supplement 
component. 

In  order  to  take  advantage  of  the  Federal  rent  supplement  program, 
the  approval  of  the  county  Doard  of  supervisors  was  necessary  because 
Henrico  County  did  not  have  in  effect  a “workable  program”  for  lious- 
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ing  development  in  the  area.  Henderson  appeared  before  the  board  to 
request  snch  a resolution.  He  told  them  that,  “We,  as  a county,  have 
no  place  for  our  unfortunate  families,  and  that  I felt  that  sooner  or 
later  somebody  would  come  along  and  force  us  to  make  steps  to  take 
care  of  onr  unfortunate  families  ....  I made  the  statement  that 
Henrico  County  could  not  indefinitely  dump  their  unfortunate  fami- 
lies on  Richmond”  (E-3S).  On  December  9, 1970,  the  board  of  super- 
visors declined  to  pass  the  resolution  requested  (PX-91) . 

In  Henrico  County  after  World  War  II,  the  major  period  of  growth 
was  the  decade  1951-60.  In  that  timespan  420  subdivisions  with  15,142 
lots  were  made.  In  1961—70,  the  statistics  were  239  subdivisions  with 
5,639  lots  (HX  24). 

Prior  to  1950,  Lawyers  Title  Insurance  Co.  insured  title  on  73  sub- 
divisions in  Henrico  County  with  racially  restrictive  covenants  and 
91  without.  Subsequent  to  1950  five  subdivisions  had  such  covenants 
and  191  did  not. 

At  least  three  subdivisions  with  racially  restrictive  covenants  in 
Henrico  now  have  black  residents. 

At  meetings  of  the  Henrico  County  Board  of  Supervisors  perhaps 
20  percent  of  the  items  on  a typical  agenda  concern  zoning. 

In  Henrico  County  there  is  a total  of  37,000  acres  zoned  from 
classification  R-0  through  R-TII.  Single  family  residences  can  be 
built  on  all  this  area.  The  minimum  house  size  generally  is  900  square 
feet,  and  somewhat  less  in  some  areas.  One-family  houses  can  also  be 
built  in  A-l  agricultural  districts,  which  cover  93.000  acres  in  the 
county.  In  toto.  Henrico  covers  131,000  acres.  Therefore,  84  percent  of 
the  county’s  area  may  be  used  to  construct  one-family  dwellings.  The 
number  which  could  lie  built  is  not  in  evidence. 

The  minimum  dwelling  size  in  the  R-0  zoning  area  in  Henrico  is 
1.600  square  feet. 

When  the  city  of  Richmond  and  the  Federal  Public  Housing  Au- 
thority undertook,  in  1946,  to  create  several  hundred  housing  units  on 
federally  owned  land  in  Henrico  County,  the  Henrico  Board  of  Super- 
visors, by  resolution,  stated  that  such  a project  would  be  detrimental 
to  the  community  and  requested  the  city  and  the  Federal  agency  not  to 
CO  forward  with  the  plans  unless  absolutely  necessary  (PX  121,  at 
242). 

Although  Henrico  County  has  obtained  Federal  grants  to  assist 
its  police  and  develop  its  utilities,  it  has  no  one  person  in  its  ad- 
ministration in  charge  of  coordinating  Federal  programs.  There  is 
no  public  housing  in  Henrico  County  (Beck). 

In  Henrico  County  no  section  221-d-3  programs  have  been  built, 
nor  are  any  applications  pending.  Several  section  236  projects  have 
been  constructed  or  approved  for  construction  in  Henrico.  However, 
none  of  these  incorporates  a rent  supplement  component  (Young). 

The  court  finds  it  unnecessary  to  relate  in  detail  how  the  discovery 
material,  admitted  in  evidence, "shows  that  the  public  employment  iii 
Henrico  and  Chesterfield  Counties  over  the  year's  has  been  available 
almost  exclusively  to  whites  (PX  104,  105,  106,  107a,  107b,  107c). 
Knowledge  of  such  job  discrimination  can  hardly  have  encouraged  a 
black  resident  to  change  his  place  of  residence  to  one  of  the  counties. 

Until  very  recently  the  Henrico  Comity  government  required  that 
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county  employees  reside  witlim  the  county.  This  rule  was  rehxctl  in 
1970;  that  year  the  county  hired  its  first  blackpohceman  (Beck). 

Recreational  facilities  available  to  the  public  are  located  at  several 
Henrico  County  schools.  The  county  manager  was  unaware  wliethei 
most  recreational  facilities  in  the  county  were  planned  on  a segregated 
basis.  However,  it  is  apparent  that  in  1962  schools  m the  city  and  the 
county  were  racially  designated  (RSBX  86,  at  city  exhibit  179) . 

The  population  densities,  according  to  1970  census  figures,  of  the 
magisterial  districts  of  Henrico  County  are  as  follows:  luckahoe, 
1.61  persons  per  acre;  Three  Chopt,  1.75  persons  per  acre:  Brookl and, 
1.64  persons  per  acre;  Fairfield,  1.37  persons  per  acre;  vanua,  0.38 
persons  per  acre  (IIX  38). 


CHESTERFIELD 

Chesterfield  exhibit  10,  a map  of  the  entire  county  showing  those 
areas  occupied  by  blacks,  illustrates  the  manner  in  which  the  black 
citizens  have  settled  in  • small,  contiguous  cells  rather  than  being 
widely  dispersed  among  the  population  at  large.  It  also  appeals  from 
the  map  that  those  parts  of  Chesterfield  closest  to  the  border  with  the 
city  of  Richmond  are  occupied  principally  by  whites.  The  rapid  out- 
ward development  of  the  suburban  fringes  of  Richmond  in  tins  direc- 
tion has  occurred  without  the  inclusion  of  any  substantial  number  of 
Negroes.  Exhibit  12,  showing  multifamily  dwellings  in  operation  or 
projected  in  Chesterfield  County,  illustrates  that  the  locations  of  these 
units  do  not  correspond  to  the  concentrations  of  black  occupancy 
shown  on  exhibit  10.  Such  visual  demonstrations  show  in  a more 
objective  manner  the  extent  of  the  housing  segregation  which  Dr. 

Taenber  discussed.  . 

There  is  unrebutted  circumstantial  evidence  that  in  Chesterfield,  as 
in  Henrico,  discrimination  on  the  basis  of  race  effectively  limits  the 
choice  of  housing  locations  available  to  blacks.  James  H.  Taylor,  Jr., 
an  employee  of  Chesterfield  County  public  schools,  and  an  educator, 
testified  to  his  own  difficulties  as  recently  as  July  1971,  in  attempting 
to  buy  a home  in  Chesterfield.  Taylor  is  black.  He  sought  without 
success  to  buy  a home  in  the  immediate  neighborhood  of  the  school  to 
which  he  was  assigned. 

All  but  four  of  the  subdivisions  on  the  plaintiffs’  list  of  those  in 
Chesterfield  County  which  employ  racially  restrictive  covenants  were 
built  in  the  now  annexed  area  of  the  city  of  Richmond.  This  annex- 
ation, however,  took  place  in  January  of  1970.  Wien  the  subdivisions 
were  developed  over  many  years  before  that  these  covenants  con- 
tributed to  the  creation  of  a white  barrier  to  black  settlement  in  the 
northern  parts  of  the  county.  . • . 

There  are  363  subdivisions  in  Chesterfield  County  with  title  nisur- 
ance  handled  by  Lawyers  Title  Insurance  Co.  Of  those,  37  subdivisions 
with  3,323  lots  had  racially  restrictive  covenants  incorporated  in  their 
documents  of  title.  All  were  recorded  prior  to  1950  except  one,  dating 
from  1955, 14,154  lots  in  326  subdivisions  did  not  have  racially  restric- 
tive covenants  (CX  37, 38).  \ . 

On  December  11,  1945,  the  board  of  supervisors  adopted  a zoning 
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On  April  13,  1948,  the  Chesterfield  Board  of  Supervisors  passed  a 
subdivision  control  ordinance  (PX  117,  at  46-50). 

On  December  9, 1952,  the  board  of  supervisors  passed  an  ordinance 
defining  the  powers  and  duties  of  the  comity  planning  commission 
(PX  117,  at  66-68). 

In  the  1940’s,  the  Chesterfield  Comity  Board  of  Supervisors  ap- 
proved the  construction  of  an  airport  in  the  county  and  granted  a 
special  use  permit  allowing  the  operation  of  a midget  auto  racing  tract 
over  the  protests  of  black  residents. 

Subsequent  to  the  passage  of  the  zoning  ordinance,  the  board  of 
supervisors*  minutes  are  replete  with  instances  of  decisions  on  applica- 
tions for  rezoning.  (See,  that  is,  PX  117,  at  36,  40,  44.) 

It  is  true  that  a very  high  proportion  of  the  land  in  Chesterfield 
Comity  is  available  for  residential  building,  because  agriculturally 
zoned  land  can  be  so  used.  However,  without  having  been  shown  other- 
wise, the  court  assumes  that  most  of  the  land  zoned  for  agricultural 
uses  is  in  fairly  large  plots.  Without  being  rezoned  and  subdivided, 
for  residential  uses,  therefore,  it  is  of  little  practical  economical  use 
as  residential  land. 

In  areas  zoned  for  agricultural  uses  in  Chesterfield,  multi-family 
dwellings  are  not  permitted ; 393  of  426  subdivisions  constructed  in 
Chesterfield  were  begun  after  1954.  These  comprise  13,411  of  14,199 
developed  lots  (CX  21) . 

Under  Chesterfield  County  land  use  ordinances  the  minimum  build- 
ing size  requirement  for  95  percent  of  the  county  is  400  square  feet 
In  the  remainder,  zoned  R— A residential,  the  minimum  size  is  2,000 
square  feet.  Chesterfield  exhibit  No.  8 is  a zoning  map  of  the  coimty 
areas  zoned  R-A  shown  in  green.  In  the  past,  the  Chesterfield  Board 
of  Supervisors  has  granted  variances  from  the  building  square  footage 
requirements  so  as  to  permit  blacks  to  move  into  R-A  zones. 

From  April  2, 1938,  to  date,  no  lawsuits  were  brought  in  the  Circuit 
Court  of  Chesterfield  County,  the  court  of  general  jurisdiction  there,  to 
enforce  racially  restrictive  covenants  upon  real  property.  We  have, 
however,  voluminous  evidence  of  the  existence  of  such  covenants.  It 
stands  to  reason  that  such  clauses  would  not  have  been  employed  so 
generally  were  they  considered  vain  words.  It  was  the  judgment  of  the 
Federal  Housing  Administration  that  such  covenants  were  necessary 
and  effective  means  to  exclude  blacks  from  ownership  of  real  property. 
It  was  also  the  judgment  of  the  Civil  Rights  Division  of  the  Depart- 
ment of  Justice  that  the  existence  of  such  covenants  in  outstanding 
deed  and  title  insurance  policies  would  deter  both  purchasers  and  sellers 
from  violating  their  terms.  The  judgment  of  such  Federal  agencies  is 
entitled  to  considerable  weight.  Ehlert  v.  United  States,  39  L.  Wk. 
U53  (US.  April  1971).  Segregated  occupancy  patterns  exist  and 
discriminatory  practices  in  real  estate  trading  persist  to  this  day. 

The  county  of  Chesterfield  declined  to  join  the  Richmond  Regional 
Planning  District  Commission.  One  factor  in  this  decision  was  its 
.determination  to  retain  full  control  over  the  county’s  rate  of  expansion. 
When  the  planning  district  commission  came  into  being  a study  was 
being  conducted  concerning  the  consolidation  of  Richmond  metropoli- 
tan area  utilities.  The  .rate 'of  expansion  of  utilities  services  largely 
governs  the  rate  of  development,  and  Chesterfield  feared  that  control 
over  utilities  might  fall  into  outside  hands.  . 
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Executive  Secretary  Burnett  agreed  that  in  most  cases  people  desire 
to  live  reasonably  close  to  their  places  of  employment.  Especially  this 
is  true  of  the  poor  who  often  depend  upon  public  transportation  for 
access  to  work.  Public  transportation  within  Chesterfield  County  is 
very  scant}'.  The  Virginia  Transit  Co.  runs  one  bus  to  the  DuPont 
plant,  just  across  the  county  line ; and  the  Bon  Air  Transit  Co.  operates 
a single  bus  in  the  northern  part  of  the  county. 

The  Chesterfield  police,  fire,  sheriffs,  data  processing,  real  estate 
assessors,  and  welfare  department  are  manned  almost  entirely  by 
whites.  Blacks  occupy  at  lust  menial  positions. 

In  1965,  the  Richmond  Times-Dispatch,  the  newspaper  with  the 
largest  circulation  in  the  Richmond  metropolitan  area,  permitted 
racial  designations  in  its  help  wanted  columns.  This  practice  continued 
until  April  16,  1968. 

Until  May  1968,  advertiser  in  the  real  estate  sales  section  were  per- 
mitted to  use  the  designation,  “colored”  in  classified  advertisements 
(PX  41).  The  “colored”  designation  was  principally  used  in  a sepa- 
rate column  of  real  estate  advertisements,  not  devoted,  like  other  col- 
nnuis,  to  locations  in  a particular  zone  of  the  city.  When  the  racial 
designations  were  abandoned  in  1968,  this  separate  column  was  con- 
tinued. When  the  Department  of  Justice  protested  the  use  of  this 
“houses  for  sale  (134)”  column  in  the  morning  and  evening  news- 
paper published  in  Richmond,  the  practice  was,  in  1971,  after  a delay 
of  nearly  11  months,  abandoned  (PX  42  a-c). 

In  November  of  1969,  the  Civil  Rights  Division  of  the  Department 
of  Justice  advised  the  Lawyer  Title  Insurance  Co.,  in  Richmond,  that 
an  investigation  had  disclosed  to  it  that  the  company  carried,  in  its  title 
insurance  policies,  racial  restrictions  included  in  documents  of  title 
real  property.  The  Justice  Department  asserted  that  such  practice 
violated  title  8 of  the  1968  Civil  Rights  Act, 42  U.S.C.,  3604(c).  Assist- 
ant Attorney  General  Jerris  Leonard,  writing  for  the  Justice  Depart- 
ment, stated  that,  “We  believe  that  the  inclusion  of  racial  restrictions 
in  title  insurance  policies  has  the  inevitable  effect  of  discouraging  white 
persons  from  permitting  Negro  occupancy  of  dwellings  subject  to  the 
restrictions,  and  of  discouraging  Negroes  from  attempting  to  secure 
title  to  affected  property.”  President  Scott,  of  Lawyers  Title,  re- 
sponded that  he  did  not  consider  the  prevailing  practice  to  lie  a viola- 
tion of  the  act,  but  that  the  company  would  not  make  reference  to 
racial  restrictions  in  title  policies  issued  in  the  future.  Very  promptly 
the  insurance  company  forwarded  to  all  branch  offices  a memorandum 
instructing  its  agents  and  employees  to  eliminate  racial  restrictions  as 
qualifications  on  title  insurance  policies  (E-17) . 

On  June  29,  1971,  the  President  of  the  United  States  submitted  to 
Congress  a third  annual  report  on  national  housing  goals,  prepared 
by  the  Secretary  of  Housing  and  Urban  Development.  The  report 
states,  at  page  26,  “residential  separation  of  racial  minorities  was,  and 
is,  another  characteristic  of  the  social  environment  which  has  been 
influenced  by  Federal  housing  policy.  Until  1949  FHA  officially  sanc- 
tioned and  perpetuated  community  patterns  of  residential  separation 
based  on  race  by  refusing  to  insure  mortgages  in  neighborhoods  not 
racially  homogenons.  The  effects  of  this  policy  have  persisted . for 
many  years  after  its  reversal  and  are  still  evident  in  metropolitan 
areas  today”  (PX-126,  at  26). 
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County  and  State  defendants  make  much  of  the  fact  that  housing 
discrimination  in  the  Richmond  metropolitan  area  has  been  traced 
in  part,  not  to  the  activities  of  State  agencies’  defendants,  but  to  those 
of  the  Federal  Government,  through  its  Federal  Housing  Administra- 
tion, the  Veterans’  Administration,  and  the  Federal  Housing  Author- 
ity. Passing  for  the  moment  the  question  whether,  it  being  shown  that 
governmental  action  has  brought  about  school  segregation,  other  gov- 
ernmental units  ought  not  to  participate  in  remedial  efforts,  it  is  clear 
that  local  authorities  have  in  fact  played  a role  in  bringing  about  exist- 
ing segregation.  Public  housing,  for  example,  is  affected  by  the  action 
of  the  political  bodies  of  each  of  the  three  jurisdictions  concerned. 
The  uncontradicted  evidence  is  that  the  counties  will  not  accept  such 
projects  within  their  boundaries.  In  the  city,  public  housing  is  admin- 
istered by  an  agency  owing  its  existence  to  a State  enabling  act.  Its 
efforts,  too,  are  circumscribed  by  the  need  for  leave  to  proceed  by  the 
Richmond  City  Council.  Racially  restrictive  covenants  likewise  gain 
their  interroreni  effect  from  the  possibility  of  State  judicial  enforce- 
ment. And  subdivisions  insured  on  such  a great  scale  by  Federal  agen- 
cies are  undertaken  by  leave  of  local  governing  bodies,  pursuant  to  the 
terms  of  zoning  and  subdivision  ordinances. 

Housing  discrimination  in  Richmond  has  received  some  official 
support  on  subdivision  approval  practices.  In  some  instances  deep 
through  lots  have  been  employed  which  work  to  insulate  a projected 
white  community  from  adjacent  black  neighborhoods.  Three  or  four 
times  in  the  past  20  years  block  lengths  have  been  increased  to  create 
buffer  zones  to  maintain  racial  boundaries. 

Since  at  least  January  of  1948,  the  city  of  Richmond  lias  possessed 
regulatory  power  over  subdivisions  developed  in  adjoining  counties 
within  5 miles  of  the  city  limits. 

The  majority  of  the  subdivisions  developed  in  the  area  of  Rich- 
mond, Chesterfield,  Henrico,  and  Hanover  and  recorded  with  the 
Lawyers  Title  Insurance  Co.  up  until  early  1950  contained  racially 
restrictive  covenants.  (Tr.  June  24, 1970,  at  835,  admitted  by  stipula- 
tion.) At  that  time  the  FHA  and  VA  withdrew  their  approval  of 
such  practices.  Even  thereafter  some  builders  retained  them.  New 
subdivision  construction  since  that  time  has  been  almost  nonexistent  in 
the  city,  save  in  the  area  annexed  in  1970. 

CONCLUSION 

There  are  pending  motions  filed  on  behalf  of  the  State  and  county 
defendants  to  dismiss  the  amended  complaint,  which  motions  were 
held  in  abeyance  and  which  obviously  must  be  denied  for  reasons 
which  have  been  already  amply  covered  in  this  memorandum.  In 
addition  there  is  a motion  to  dismiss  the  cross-claim  of  the  defendant, 
Richmond  School  Board,  which  motion  was  filed  by  the  State  and 
county  defendants,  and  this  too  shall  be  denied. 

The  standing  of  the  city  school  board  to  maintain  an  action  sjich 
as  this  by  means  of  filing  a cross-claim  is  not  open  to  serious  question. 
That  board  has  the  constitutional  obligation  to  take  such  steps  as  will 
not  hinder  it  in  affording  the  pupils  whom  it  educates  equal  educa- 
tional opportunities.  School  boards  in  the  past  have  been  permitted 
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to  bring  a suit  against  those  who  threaten  to  interrupt  the  desegre- 
gation process  or  make  it  impossible.  See  Brewer  v.  Hoxie  School 
District,  No.  Jf6,  238  F.  2d  91  (8  th  cir.  1956) . 

In  the  instant  case,  said  defendants  with  constitutional  obligations 
had  been  sued.  The  school  board’s  cross-claim  is  brought  in  the  capac- 
ity of  the  board  as  guardian,  as  it  were,  for  the  pupils  in  the  Richmond 
city  schools,  and  as  such  its  action  is  brought  on  behalf  of  the  white 
and  the  black  students.  While  the  plaintiff  class  consists  only  of  black 
students,  white  students  as  well  have  a standing  to  sue  to  rectify  a 
situation  wherein  the  process  of  desegregation  imposes  unequal  and 
unfair  burdens  upon  them  as  opposed  to  others.  On  that  basis  alone 
the  standing  of  the  Richmond  School  Board  is  secure,  for  no  one 
but  they  here  represent  the  interests  of  the  white  school  children  in 
the  city  of  Richmond.  In  addition,  were  school  boards  not  to  be  ac- 
corded standing,  serious  deprivations  to  constitutional  rights  might 
occur,  especially  in  situations  wherein  individual  plaintiffs  might  well 
lack  the  resources  to  bring  and  maintain  the  type  of  mammoth  law 
suit  involved.  Conceivably  a school  hoax'd  could  sue  the  class  of  black 
plaintiffs  educated  by  it  for  declaratory  judgment  of  rights  and  lib- 
erties and,  to  stretch  the  hypothetical,  it  might  move  for  joinder  of 
adjoining  communities  or  higher  State  authorities  as  necessary  parties, 
as  has  been  done  in  this  case.  Such  a solution,  however,  is  unwieldy  and 
bears  the  danger  of  collusive  lawsuits,  especially  where  no  parties 
other  than  a local  school  board  and  its  constituent  pupils  are  before 
the  court. 

Obviously  in  some  cases  school  boards  resist  and  in  others  they  press 
for  relief  by  means  of  desegregation.  In  the  latter  case  it  is  much  the 

S referable  course  to  preserve  the  adversary  context 25  essential  for  the 
cvelopment  of  legal  and  factual  issues,  by  granting  a school  board 
standing,  if  no  plaintiff,  to  sue  on  behalf  of  its  students.  One  of  the 
purposes  of  requirement  of  standing,  after  all,  is  to  preserve  a genuine 
adversary  context.  The  court  is  confident  that  in  this  instance  that 
has  been  accomplished. 

During  the  hearing  objections  were  made  by  the  attorney  general’s 
office  as  to  the  availability  of  certain  documents  sought  by  the  plaintiffs. 
The  court  has  concluded  that  the  objections  made  were  insubstantial 
and  'has  considered  in  its  conclusions  certain  of  those  documents  to 
which  objection  was  made. 

The  court’s  order  will  provide  for  reports  to  be  filed  as  to  the  prog- 
ress made  in  conformity  with  said  order.  It  is  to  be  remembered, 
however,  that  the  court  stands  ready  at  any  time  to  consider  any  pro- 
posed modifications  to  the  plan  to  be  approved. 

While  the  viable  racial  mix  contemplated  by  the  plan  is  educationally 
soimd  and  would  indeed  result  in  a unitary  system,  variations  from 
that  suggested  viable  mix  may  be  unavoidable.  All  parties  are  admon- 
ished that  it  is  not  the  intention  of  the  court  to  require  a particular 
degree  of  racial  balance  dr  mixing.  If  in  the  implementation  of  the 
plan  improved  modifications  seem  appropriate,  the  court  stands  ready 
to  entertain  them. 


* Whitley  v.  Wilson  City  Board  of  Education,  427  F.  2d  179  (4th  Cir.  1970). 
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It  is  the  duty  of  a court  of  equity  in  other  circumstances  outside  the 
school  desegregation  context  fully  to  resolve  a violation  of  Federal 
law,  and  the  remedy  must,  based  on  simple  considerations  of  prac- 
ticality, address  itself  to  the  current  circumstances.  Decrees  speak  from 
the  time  of  their  entry.  United  States  v.  Aluminum  Company  of 
America,  148  F.  2d  416, 445  (2d  Cir.  1945) . 

An  order  consistent  with  these  findings  of  fact  and  conclusions  of 
law  will  be  entered. 

Robert  R.  Meriiige,  Jr., 

U.S.  District  Judge. 

January  5, 1972. 


Civ.  Action  3353  (D.C.  East.  Va.  (1972)) 

For  the  reasons  stated  in  the  memorandum  of  the  Court  dated 
January  5,  1972,  and  deeming  it  proper  so  to  do,  it  is  adjudged  and 
ordered  that: 

1.  The  respective  motions  of  the  comity  and  State  defendents 
to  dismiss  the  amended  complaint  be,  and  the  samo  aro  hereby, 
denied. 

2.  The  motion  for  leave  to  amend  answer  and  cross-claim  filed 
by  the  school  board  of  the  city  of  Richmond  be,  and  the  same  is 
hereby,  granted. 

3.  The  motion  of  the  respective  county  and  State  defendants  to 
dismiss  the  cross-claim  filed  by  the  Richmond  School  Board  be, 
and  the  samo  is  hereby  denied. 

It  is  f nrtlier  ad j udged,  ordered,  and  decreed  that : 

4.  Billy  W.  Frazier,  William  P.  Poff,  and  Elizabeth  M.  Rogers, 
be,  and  they  are  hereby,  added  as  party  defendants,  individually 
and  in  their  official  capacity  as  members  of  the  Virginia  State 
Board  of  Education;  and  the  defendant  Waldo  C.  Miles,  in- 
dividually and  in  his  official  capacity  as  a member  of  the  State 
board  of  education,  is  dismissed  as  a party  hereto. 

5.  R.  P.  Eagles,  G.  L.  Crump,  C.  C.  Wells,  and  C.  D.  Spencers, 
are  dismissed  as . party  defendants,  individually  and  in  their 
official  capacity  as  members  of  the  school  board  of  Chesterfield 
County. 

6.  Preston  T.  Holmes,  George  Ray  Partin,  and  Edward  A. 
Mosely,  Jr.,  be,  and  they  are  hereby,  added  as  party  defendants, 
individually  and  in  tlieir  official  capacity  as  members  of  the 
school  board  of  Chesterfield  County. 

7.  H.  0.  Browning,  C.  J.  Purdy,  A.  R.  Martin,  and  F.  F. 
Dietsch,  be,  and  they  are  hereby,  dismissed  as  party  defendants, 
individually  and  in  their  official  capacity  as  members  of  the  board 
of  supervisors  of  Chesterfield  County. 

8.  E.  M.  O’Neill,  A.  J.  Krepela,  and  Leo  Myers,  be,  and  they 

are  hereby,  added  as  party  defendants,  individually  and  in  their 
official  capacity  as  members  of  the  board  of  supervisors  of  Ches- 
terfield County.  ! ^ _ 

9.  L.  R.  Shadwell,  Edwin  H.  Ragsdale,  and  C.  Kemper  Lor- 
raine, be,  and  they  are  hereby,  dismissed  as  party  defendants, 
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individually  and  in  their  official  capacity  as  members  of  the  board 
of  supervisors  of  Henrico  County. 

10.  Eugene  T.  Rilee,  George  W.  Jinkins,  Jr.,  and  Charles  W. 
Johnson,  be,  and  they  are  hereby,  added  as  party  defendants, 
individually  and  in  their  official  capacity  as  members  of  the  board 
of  supervisors  of  Henrico  County. 

11.  The  State  Board  of  Education  and  the  individual  members 
thereof.  Dr.  Woodrow  W.  Willicrson,  State  Superintendent  of 
public  instruction,  the  school  board  of  Chesterfield  County  and 
the  individual  members  thereof,  the  school  board  Henrico  County 
and  the  individual  members  thereof,  the  school  board  of  the  city  of 
Richmond  and  the  individual  members  thereof,  the  city  council 
of  the  city  of  Richmond  and  the  individual  members  thereof,  the 
board  of  supervisors  of  Chesterfield  County  and  the  individual 
members  thereof,  the  board  of  supervisors  of  Henrico  County 
and  the  individual  members  thereof,  their  officers,  agents, 
servants,  employees,  attorneys  and  successors,  and  all  those  acting 
in  concert  or  in  participation  with  them,  receiving  actual  notice 
of  this  order,  be,  and  they  are  hereby,  mandatorial  enjoined  to: 

(a)  Forthwith,  and  in  no  event  longer  than  30  days  of  this 
date,  take  all  steps  and  perform  all  acts  necessary  to  create 
a single  school  division  composed  of  the  counties  of  Chester- 
field and  Henrico  and  the  city  of  Richmond,  such  action  to  be 
taken  pursuant  to  section  22-30  of  the  code  of  Virginia,  1950, 
as  amended,  to  the  extent  that  such  statute  is  not  inconsistent 
with  this  order  and  the  memorandum  of  the  court  heretofore 

referred  to.  . , . ^ . 

(5)  Forthwith,  and  in  any  event  within  30  days  of  this 
order,  establish  a single  school  board  for  the  school  division 
created  pursuant  to  subparagraph  (a)  above,  said  board  to 
consist  of  nine  members  unless  a lower  number,  but  not 
fewer  than  six,  be  mutually  agreed  upon  by  the  governing 
bodies  of  Henrico,  Chesterfield,  and  Richmond  with  the  ap- 
proval of  the  State  board  of  education.  The  board  shall  be 
created  hi  accordance  with  the  provisions  of  sections  22- 
100.1, 22-100.3, 22-100.4, 22-100.5,  and  22-100.6  of  the  code  of 
Virginia,  1950,  as  amended,  to  the  extent  that  such  statutes 
are  not  inconsistent  with  this  order  or  the  memorandum  here- 
tofore referred  to. 

(<?)  Take  all  steps  and  perform  all  acts  necessary  to  cause 
title  to  all  school  property,  both  real  and  personal,  presently 
owned  or  hereafter  acquired  which  is  devoted  to  or  utilized 
in  the  operation  of  public  schools  to  be  transferred  to  the  di- 
vision school  board  created  in  subparagraph  (6)  above.  In ^ ad- 
dition  to  real  and  personal  property  as  aforesaid,  the  school 
boards  and  governing  bodies  of  Henrico,  Chesterfield,  ana 
Richmond  shall  take  such  steps  as  are  required  to  make  cer- 
tain that  any  other  facilities  such  as  administrative  offices, 
warehouse-storage  areas,  and  transportation  facilities,  either 
presently  utilized  or  contemplated  and  planned  for  future  use 
by  the  existing  separate  school  boards,  will  be  made  available 
to  the  division  school  board  created  pursuant  to  subpara- 
graph (b)  above.  Such  conveyances,  transfers,  and  allocations 
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of  space  or  other  facilities  shall  become  effective  as  of  July  1, 
1972,  and  to  the  extent  applicable,  shall  be  made  pursuant  to 
section  22-100.7  of  the  code  of  Virginia,  1950,  as  amended. 

(d)  The  Virginia  State  Board  of  Education  and  Dr.  Wood- 
row  W.  Willcerson,  State  superintendent  of  public  instruc- 
tion, shall  within  60  days  from  the  date  of  this  order  ap- 
point an  acting  superintendent  and  such  administrative  staff 
and  personnel  as  may  be  necessary  to  organize  the  school 
division  created  in  subparagraph  (a)  above,  and  the  defend- 
ant school  boards  of  Chesterfield,  Henrico,  and  Richmond 
shall  f urnish  such  personnel  and  staff  as  may  be  requested  bv 
the  defendant  State  board  of  education  and  the  superintend- 
ent of  public  instruction.  All  expenses  incident  to  the  organi- 
zation and  establishment  of  the  school  division  composed  of 
Richmond,  Chesterfield^  and  Henrico  shall  be  paid  by  defend- 
ants Chesterfield,  1-Iennco,  and  Richmond  on  a pro  rata  basis 
on  enrollment  of  pupils  as  of  September  1971,  or  such  other 
basis  as  may  be  mutually  agreed  upon  by  the  division  school 
board  created  in  subparagraph  (&)  above  with  the  approval 
of  the  State  board  of  education  and  the  governing  bodies  of 
Henrico,  Chesterfield,  and  Richmond. 

(e)  The  Virginia  State  Board  of  Education  and  the  super- 
intendent of  public  instruction  shall  forthwith  and  in  any 
event  within  60  days  hereof,  promulgate  and  file  with  this 
court  rules  and  regulations  covering  the  financial  plan  of  op- 
eration of  the  schools  in  the  single  school  division  of  Rich- 
mond, Chesterfield,  and  Henrico  pursuant  to  section  22- 
100.8  of  the  code  of  Virginia,  1950,  as  amended,  including 
but  not  limited  to  provisions  for  expenditures  for  capital  out- 
lay purposes,  the  incurring  of  indebtedness  for  the  construc- 
tion of  school  buildings  consistent  with  section  22-100.9  of 
the  code  of  Virginia,  1950,  as  amended,  and  provisions  for 
the  retirement  of  existing  debt  sendee  in  the  separate  school 
divisions. 

(/)  The  State  board  of  education  and  the  State  superin- 
tendent of  public  instruction  shall  forthwith  and  in  any  event 
not  later  than  60  days  from  the  date  of  this  order,  file  a plan 
for  the  organizational  structure  of  the  school  division  created 
in  subparagraph  (a)  above,  including  but  not  limited  to  steps 
for  the  unification  of  personnel  policies  and  procedures  now 
existing  in  the  three  separate  school  divisions. 

(g)  The  State  board  of  education  and  the  superintendent 
of  public  instruction  shall,  with  the  assistance  of  the  acting 
superintendent  appointed  pursuant  to  paragraph  (<£) 
above  and  the  school,  board  created  pursuant  to  paragraph 
(b)  above,  take  all  necessary  steps  to  implement  the  desegre- 
gation plan  presented  to  this  court  by  the  school  board  of  the 
city  of  Richmond,  said  plan  to  be  implemented  not  later  than 
the  beginning  of  the  1972-73  school  year  and  in  connection 
therewith  shall : 

(1)  Modify  the  plan  as  presented  by  making  such  ad- 
justments necessary  by  changes  in  student  enrollment, 
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changes  in  school  attendance  areas,  now  construction  j>r 
other  events  occurring  subsequent  to  September  1971. 
The  existing  school  boards  of  Chesterfield,  Henrico,  and 
Richmond  shall  provide  data  and  personnel  as  requested 
by  the  State  board  of  education  and  the  superintendent 
oi  public  instruction  to  accomplish  the  foiegoing. 

(2)  Submit  to  this  court  within  70  days  from  the  date 
of  this  order  the  modifications  required  by  paragraph 
| g{  1)  above  as  well  as  any  other  modifications,  changes, 

or  recommendations,  as  may  be  desired  by  the  State 
t board  of  education,  the  State  superintendent  of  public 

instruction,  the  acting  school  superintendent,  or  the 
school  board  created  pursuant  to  paragraph  (&)  above. 
( h ) The  State  board  of  education  and  the  State  superin- 
tendent of  public  instruction  shall  file  with  this  court  within 
| 90  days  of  the  date  of  this' order  a detailed  plan  for  the  im- 

plementation of  the  desegregation  plan  for  the  school  divi- 
sion of  Richmond,  Chesterfield,  and  Henrico  as  presented  by 
the  Richmond  school  board  and  as  modified  in  accordance 
with  paragraphs  (g)(1)  and  (2)  above,  said  plan  to  include: 
| (1)  The  projected  enrollment  and  racial  composition 

f for  each  school  during  the  1972-73  school  year ; 

(2)  A summary  of  the  number  and  racial  composition 
of  all  professional  personnel  presently  employed  by  the 
existing  separate  school  divisions  with  an  appropriate 
\ breakdown  between  classroom  instructors,  staff  person- 

i nel  assigned  to  specific  schools,  and  staff  personnel  as- 

j signed  to  central  administrative  positions; 

f (3)  After  determining  the  racial  composition  of  the 

\ total  number  of  faculty  and  staff  presently  assigned  to 

s all  of  the  schools  of  the  existing  separate  divisions,  an 

) assignment  plan  for  faculty  and  staff  to  insure  that  each 

school  for  the  1972-73  school  year  will  have  a racial  com- 
| position  within  5 percentage  points  thereof; 

I (4)  "A  plan  for  the  attainment  of  a comparable  ratio 

| as  mentioned  in  subparagraph  (3)  above  for  any  central 

administrative  staff ; 

(5)  The  tentative  transportation  plan  for  the  school 
division  of  Richmond,  Chesterfield,  and  Henrico  includ- 
ing a statement  as  to  the  adequacy  of  transportation 
equipment  ahd  facilities  presently  owned  or  committed 
to  the  existing  separate  school  divisions,  and  in  the  event 
of  insufficient  equipment  or  facilities,  a plan  to  acquire 
within  sufficient  time  for  use  throughout  the  1972-73 
school  year,  sufficient  transportation  equipment  and  fa- 
cilities for  the  implementation  of  the  aforesaid  deseg- 
regation plan ; 

(6)  A status  report  on  any  proposed  school  construc- 

tion including  the  location  of  acquired  or  contemplated 
school  sites;  ; , 

(7)  A summary  of  those  steps  proposed  to  bring  about 
meaningful  integration  within  ail  schools  in  the  school 
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division  of  Richmond,  Chesterfield,  and  Henrico  for  the 
1972-73  school  year,  including  but  not  limited  to  plans 
for  in-service  training  of  staff,  creation  of  biracial  com- 
mittees, employment  of  black  counselors  in  all  schools, 
and  plans  for  biracial  extracurricular  activities. 

(8)  If  the  creation  of  a single  school  division  required 
under  this  order  necessitates  a reduction  in  the  number 
of  superintendents,  principals,  teachers,  teacher  aides,  or 
other  professional  staff  now  employed  by  the  three  dis- 
tricts involved,  and  if  this  reduction  will  result  in  the  dis- 
missal or  demotion  of  any  such  staff  members,  the  selec- 
tion of  any  staff  members  to  be  dismissed  or  demoted 
must  be  made  on  the  basis  of  objective,  nonracial  and  non- 
ethnic standards  from  among  all  the  staff  members  of  the 
single  school  division  including  all  those  presently  em- 
ployed in  the  separate  districts.  Within  these  guidelines, 
the  defendants  and  the  successor  division  shall  avoid  any 
substantially  disproportionate  reduction  or  removal  of 
black  personnel  from  positions  of  control  or  authority. 

(9)  Staff  members  who  work  directly  with  children  and 
professional  staff  who  work  on  the  administrative  level 
shall  be  hired,  assigned,  promoted,  paid,  demoted,  dis- 
missed, or  otherwise  treated  without  regard  to  race,  color, 
or  national  origin.  There  shall,  however,  be  no  reduction 
by  the  defendants  o::  their  successors  of  their  efforts  to  in- 
crease minority  group  representation  among  then*  facul- 
ties and  professional  staffs. 

(10)  The  school  board  of  the  single  school  division 
shall  develop  objective,  nonracial  and  nonethnic  criteria 
to  be  used  in  the  hiring,  assigning,  promoting,  paying, 
demoting,  and  dismissing  of  staff  member’s.  These  criteria 
shall  be  developed  and  made  available  for  public  inspec- 
tion prior  to  the  single  school  division’s  staffing  its  system 
for  the  1972-73  school  year’,  a copy  thereof  shall  be  sub- 
mitted to  the  court  with  a copy  to  the  plaintiffs,  and.  a 
copy  thereof  shall  be  retained  by  the  school  division.  The 
school  division  also  shall  record  its  evaluations  of  staff 
members  under  the  criteria  described  above  and  shall  pre- 
serve these  records  for  as  long  as  the  staff  member  is  em- 
ployed by  the  division,  and  for  at.least  3 years  following 
the  termination  of  the  staff  member’s  employment  by 
the  division.  The  record  of  such  evaluations  shall  be  made 
available  to  a dismissed  or  demoted  employee  upon 
request. 

(11)  “Demotion”  as  used  above  includes  any  reassign- 
ment (a)  under  which  the  staff  member  receives  less  pay 


under  which  the  staff  member  is  asked  to  teach  a subject 
or  grade  other  than  one  in  which  he  is  certified  or  one  in 
which  he  has  had  substantial  experience  within  a period 
of  5 years. 
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(12)  The  existing  school  boards  of  Chesterfield,  Hen- 
rico, and  Richmond  shall  continue  to  function  and  shall 

i*  i i . t ii  i • (*  i i 


created  in  paragraph  (b)  above  shall  become  the  suc- 
cessor board  of  education  to  the  defendant  school  boards 
of  Richmond,  Henrico,  and  Chesterfield,  assuming  all 
rights,  powers,  responsibilities,  duties,  and  obligations 
(including  obligations  under  employment  contracts  for 
terms  in  excess  of  1 year)  presently  held  in  whole  or  in 
part  by  the  existing  defendant  school  boards. 

(13)  All  defendants,  individually  and  in  their  official 
capacity,  and  all  officers,  agents,  servants,  employees,  at- 
torneys, and  successors  of  the  countries  of  Henrico  and 
Chesterfield  and  the  city  of  Richmond,  and  all  those 
acting  in  concert  or  in  participation  with  them  or  re- 
ceiving actual  notice  of  this  order  arc  hereby  enjoined 
from  taking  any  step  or  action  and  from  permitting, 
engaging  in,  giving  consent  or  approval  to,  or  supporting 
any  policy  or  practice  which  is  inconsistent  with  or  which 
may  delay  or  prejudice  the  creation  or  organization  of 
a school  division  composed  of  Richmond,  Chesterfield, 
and  Henrico  and  the  effective  implementation  of  the 
aforementioned  desegregation  plan  at  the  beginning  of 
the  1972-73  school  year. 

(14)  The  Virginia  State  Board  of  Education  and  Dr. 
Woodrow  W.  Wilkinson,  State  superintendent  of  pub- 
lic instruction,  shall  within  35  days  from  this  date  file 
with  this  court  a detailed  report  setting  out  in  detail 
the  steps  taken  up  to  that  time  in  conformity  with  this 
order. 


The  clerk  shall  serve  copies  of  this  order  on  each  of  the  defendants 
by  mailing  by  certified  mail  a copy  of  same  to  the  address  of  their 
respective  offices. 


Robert  R.  Merhige,  J r., 

U.S.  District  Judge 


January  10, 1972, 
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OTHER  SCHOOL  DESEGREGATION  CASES 


SINGLETON  t>.  JACKSON  MUNICIPAL  SEPARATE 
SCHOOL  DISTRICT 

419  F.2d  1211  (5th  Cir.  1970)? 

cert.  den.  402  U.S.  944  (1970) 


U.S.  Court  of  Appeals,  5tii  Circuit 
December  1,  I960 


SCHOOL  DESEGREGATION  CASES 

From  orders  of  the  U.S.  District  Court  for  the  Southern  District  of 
Mississippi,  at  Jackson,  Dan  M.  Russell,  Jr.,  J.,  the  U.S.  District  Court 
for  the  Northern  District  of  Mississippi,  at  Greenville,  William  C. 
ICeady,  chief  judge,  the  U.S.  District  Court  for  the  Eastern  District 
of  Texas,  at  Tyler,  Joe  J.  Fisher,  chief  judge,  the  U.S.  District  Court 
for  the  Northern  District  of  Alabama,  at  Birmingham,  Clarence  W. 
Allgood,  J.,  the  U.S.  District  Court  for  the  Southern  District  of  Ala- 
bama, at  Mobile,  Daniel  Holcombe  Thomas,  chief  judge,  the  U.S. 
District  Court  for  the  Eastern  District  of  Louisiana,  at  Baton  Rouge, 
E.  Gordon  West,  chief  judge,  the  U.S.  District  Court  for  tlie  Western 
District  of  Louisiana,  at  Monroe,  Benjamin  C.  Dawkins,  Jr.,  chief 
judge,  the  U.S.  District  Court  for  the  Eastern  District  of  Louisiana, 
at  New  Orleans,  Fred  J.  Cassibry,  J.,  the  U.S.  District  Court  for  tho 
Southern  District  of  Georgia,  at  Augustaj  Alexander  A.  Lawrence,  J., 
the  U.S.  District  Court  for  the  Middle  District  of  Georgia,  at  Macon, 
William  A.  Bootle,  chief  judge,  and  the  U.S.  District  Court  for  the 
Northern  District  of  Florida,  at  Tallahassee  and  Gainesville,  George 
Harrold  Carswell,  J.,  appeals  were  taken.  The  Court  of  Appeals  held, 
inter  alia,  that  sincej  pursuant  to  U.S.  Supreme  Court  decision  di- 
recting that  school  districts  begin  immediately  to  operate  as  unitary 
school  systems  within  which  no  person  is  to  be  effectively  excluded 
from  any  school  because  of  race  or  color,  it  would  be  possible  to  merge 
faculties  and  staff,  transportation,  services,  athletics  and  other  extra- 
curricular activities  during  present  school  term,  but  difficult  to  ar- 
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range  merger  of  student  bodies  prior  to  fall  term  of  1970,  a two-step 
merger  plan  would  be  implemented;  one  step,  including  merger  of 
faculties  and  staff,  to  be  accomplished  by  February  1,  1970;  tire  other 
step,  including  student  body  merger,  to  be  accomplished  by  fall  term 
of  1970. 


Reversed  in  Part;  Affirmed  in  Part;  and  Remanded 

Reuben  V.  Anderson,  Paul  Brest,  Iris  Brest,  Fred  L.  Banks,  Jr., 
Marian  E.  Wright,  Melvyn  R.  Leventhal,  Jackson,  Miss.,  Jack  Green- 
berg, Franklin  vVhite,  Melvyn  Zarr,  Norman  J.  Chachkin,  Jonathan 
Shapiro,  New  York  City,  Robert  Moore,  U.S.  Department  of  Justice, 
Civil  Rights  Division,  Washington,  D.C.,  for  appellants  Derek  Jerome 
Singleton  and  others. 

Robert  C.  Cannada,  Thomas  ‘H.  Watkins,  special  counsel,  A.  F. 
Summer,  attorney  general,  Dugas  Shands,  assistant  attorney  gen- 
eral, Jackson,  Miss.,  for  appellees  Jackson  Municipal  Separate  School 
District  and  others. 

Jerris  Leonard,  Assistant  Attorney  General,  David  L.  Norman, 
Deputy  Assistant  Attorney  General,  John  A.  Bleveans,  David  D. 
Gregory,  attorneys,  U.S.  Department  of  Justice,  Washington,  D.C., 
for  the  United  States  in  all  cases. 


Before  John  R.  Brown,  chief  judge,  Wisdom,  Gewin,  Bell,  Thorn- 
berry,  Coleman,  Goldberg,  Ainsworth,  Godbold,  Dyer,  Simpson, 
Morgan,  Carswell,  and  Clark,  circuit  judges,  en  banc.1 


PER  CURIAM 


These  appeals^  all  involving  school  desegregation  orders,  are  con- 
solidated for  opinion  purposes.  They  involve,  in  the  main,  common 
questions  of  law  and  fact.  They  were  heard  en  banc  on  successive  days. 

Following  our  determination  to  consider  these  cases  en  banc,  the 
Supreme  Court  handed  down  its  decision  in  Alexander  v.  Holmes 
Comity  Board  of  Education  (1969)  396  U.S.  19, 90  S.  Ct.  29, 24  L.  Ed. 
2d  19.  That  decision  supervened  all  existing  authority  to  the  contrary. 
It  sent  the  doctrine  of  deliberate  speed  to  its  final  resting  place;  396 
U.S.  at  pp.  19,  20, 21, 90  S.  Ct.  at  pp.  29-30, 24  L.  Ed.  2d  at  p.  21. 

The  rule  of  the  case  is  to  'be  found  in  the  direction  to  this  court  to 
issue  its  order  “effective  immediately  declaring  that  each  of  the  school 
districts  . . . may  no  longer  operate  a dual  school  system  based  on 
race  or  color,  and  directing  that  they  begin  immediately  to  operate 
as  unitary  school  systems  within  which  no  person  is  to  toe  effectively 
excluded  from  any  school  because  of  race  or  color.”  We  effectuated 

1 Judge  Wisdom  did  not  participate  in  Nos.  26285,  28261,  28045,  28350,  28340 
and  28361.  Judge  Ainsworth  did  not  participate  in  No.  28342.  Judge  Carswell  did 
not  participate  in  Nos.  27803  and  27983.  Judge  Clark  did  not  participate  in  No. 
26285. 
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this  rule  and  older  in  United  States  v.  Hinds  County  School  Board  (5 
Cir.  (I960)),  417  F.2d  852.  It  must  likewise  be  effectuated  in  these 
and  all  other  school  cases  now  being  or  which  are  to  be  considered  in 
this  or  the  district  courts  of  this  circuit. 

The  tenor  of  the  decision  in  Alexander  v.  Holmes  County  is  to  shift 
the  burden  from  the  standpoint  of  tune  for  converting  to  unitary  school 
systems.  The  shift  is  from  a status  of  litigation  to  one  of  unitary  oper- 
ation pending  litigation.  The  new  modus  operandi  is  to  require  im- 
mediate operation  as  unitary  systems.  Suggested  modifications  to 
unitary  plans  are  not  to  delay  implementation.  Hearings  on  requested 
changes  in  unitary  operating  plans  may  be  in  order  but  no  delay  in 
conversion  may  ensue  because  of  the  need  for  modification  or  hearing. 

In  Alexander  v.  Holmes  County , the  court  had  unitary  plans  avail- 
able for  each  of  the  school  districts.  In  addition,  this  court,  on  remand, 
gave  each  district  a limited  time  within  which  to  offer  its  own  plan. 
ItNwas  apparent  there,  as  it  is  here,  that  converting  to  a unitary  system 
involved  basically  the  merger  of  faculty  and  staff,  students,  transporta- 
tion, ijerviccs,  athletic  and  other  extra-curricular  school  activities.  We 
required  that  the  conversion  to  unitary  systems  in  those  districts  take 
place  net  later  than  December  31, 1969.  It  was  the  earliest  feasible  date 
in  the  view  of  the  court.  United  States  v.  Hinds  County , supra.  In  three 
of  the  systems  them  (Hinds  County,  Holmes  County  and  Meridian), 
because  of x particular  logistical  difficulties  the  Office  of  Education 
(HEW)  had,  recommended  two-step  plans.  The  result  was,  and  the 
court  ordered, xthat  the  first  step  be  implemented  not  later  than  Decem- 
ber 31, 1969,  and  the  other  beginning  with  the  fall  1970  school  term. 

\ I 

\ . 

Because  of  Alexander  v.  Holmes  County , each  of  the  cases  here,  as 
will  be  later  discussed,  must  be  considered  anew,  either  in  whole  or  in 
part,  by  the  district  courts.  It  happens  that  there  are  extant  unitary 
plans  for  some  of  the  school  districts  here,  either  Office  of  Education 
or  school  board  originated.  Some  are  operating  under  freedom  of 
choice  plans.  In  no  one  of  the  districts  has  a plan  been  submitted  in 
light  of  the  precedent  of  Alexander  v.  Holmes  County.  That  case  re- 
solves all  questions  except  as  to  mechanics.  The  school  districts  here 
may  no  longer  operate  dual  systems  and  must  begin  immediately  to 
operate  as  unitary  systems.  The  focus  of  the  mechanics  question  is  on 
the  accomplishment  of  the  immediacy  requirement  laid  down  in 
Alexander  v.  Holmes  County. 

Despite  the  absence  of  plans,  it  will  be  possible  to  merge  faculties 
and  staff,  transportation,  services,  athletics  and  other  extra-curricular 
activities  during  the  present  school  term.  It  will  be  difficult  to  arrange 
the  merger  of  student  bodies  into  unitary  systems  prior  to  the  fall  1970 
term  in  the  absence  of  merger  plans.  The  court  has  concluded  that  two- 
step  plans  are  to  be  implemented.  One  step  must  be  accomplished  not 
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later  than  February  1, 1970,  and  it  will  include  all  steps  necessary  to 
conversion  to  a unitary  system  save  the  merger  of  student  bodies 
into  unitary  systems.  The  student  body  merger  will  constitute  the 
second  step  and  must  be  accomplished  not  later  than  the  beginning  of 
the  fall  term  1970.2  The  district  courts,  in  the  respective  cases  hero, 
arc  directed  to  so  order  and  to  give  first  priority  to  effectuating  this 
requirement. 

To  this  end,  the  district  courts  are  directed  to  require  the  respective 
school  districts,  appellees  herein,  to  request  the  Office  of  Education 
(HEW)  to  prepare  plans  for  the  merger  of  the  student  bodies  into 
unitary  systems.  These  plans  shall  be  filed  with  the  district  courts 
not  later  than  January  6,  1970,  together  with  such  additional  plan  or 
modification  of  the  Office  of  Education  plan  as  the  school  district  may 
wish  to  offer.  The  district  court  shall  enter  its  final  order  not  later 
than  February  1, 1970,  requiring  and  setting  out  the  details  of  a plan 
designed  to  accomplish  a unitary  system  of  pupil  attendance  with  the 
start  of  the  fall  1970  school  term.  Such  order  may  include  a plan  de- 
signed by  the  district  court  in  the  absence  of  the  submission  of  an 
otherwise  satisfactory  plan.  A copy  of  such  plan  as  is  approved  shall 
be  filed  by  the  clerk  of  the  district  court  with  the  clerk  of  this  court.8 

The  following  provisions  are  being  required  as  step  one  in  the 
conversion  process.  The  district  courts  are  directed  to  make  them 
a part  of  the  orders  to  be  entered  and  to  also  give  first-  priority  to 
imp  lementation . 

The  respective  school  districts,  appellees  herein,  must  take  the  fol- 
lowing action  not  later  than  February  1, 1970: 


3 Many  faculty  and  staff  members  will  be  transferred  tinder  step  one.  It  will 
be  necessary  for  final  grades  to  be  entered  and  for  other  records  to  be  com- 
pleted, prior  to  the  transfers,  by  the  -transferring  faculty  members  and  admin- 
istrators for  the  partial  school  year  involved.  The  Interim  period  prior  to  Felt- 
rttary  1. 1970,  is  allowed  for  this  purpose. 

The  Interim  period  prior  to  the  start  of  the  fall  1970  school  term  Is  allowed 
for  arranging  the  student  transfers.  Many  students  must  transfer.  Buildings  will 
be  pnt  to  new  use.  In  some  instances  it  may  be  necessary  to  transfer  equipment 
supplies  or  libraries.  School  bus  routes  must  be  reconstituted.  The  period  allowed 
is  at  least  adequate  for  the  orderly  accomplishment  of  the  task. 

3 In  formulating  plans,  nothing  herein  Intended  to  prevent  the  respective  school 
districts  or  the  district  court  from  seeking  the  counsel  and  assistance  of  State 
departments  of  education,  university  schools  of  education  or  of  others  having 
expertise  in  the  field  of  education. 

It  is  also  to  be  noted  that  many  problems  of  a local  nature  are  likely  to  arise 
In  converting  to  and  maintaining  unitary  systems.  These  problems  may  best  he 
resolved  on  the  community  level.  The  district  courts  should  suggest  the  advis- 
ability of  biraclal  advisory  committees  to  school  boards  in  those  districts  having 
no  Negro  school  board  members. 
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Desegregation  of  Faculty  and  Other  Staff 

The  school  board  shall  announce  and  implement  the  following 
policies : 

1.  Effective  not  later  than  February  1,  1970,  the  principals, 
teachers,  teacher-aides  and  other  staff  who  work  directly  with 
children  at  a school  shall  be  so  assigned  that  in  no  case  will  the 
racial  composition  of  a staff  indicate  that  a school  is  intended 
for  Negro  students  or  white  students.  For  the  remainder  of  the 
1969-70  school  year  the  district  shall  assign  the  staff  described 
above  so  that  the  ratio  of  Negro  to  white  teachers  in  each  school, 
and  the  rntio  of  other  staff  in  each,  are  substantially  the  same 
as  each  such  ratio  is  to  the  teachers  and  other  staff,  respectively, 
in  the  entile  school  system. 

The  school  district  shall,  to  the  extent  necessary  to  carry  out 
this  desegregation  plan,  direct  members  of  its  staff  as  a condition 
of  continued  employment  to  accept  new  assignments. 

2.  Staff  members  who  work  directly  with  children,  and  profes- 
sional staff  who  work  on  the  administrative  level  will  be  hired, 
assigned,  promoted,  paid,  demoted,  dismissed,  and  otherwise 
treated  without  regard  to  race,  color,  or  national  origin. 

3.  If  there  is  to  be  a reduction  in  the  number  of  principals, 
tcacherSj  teacher-aides,  or  other  professional  staff  employed  by  the 
school  district  which  will  result  in  a dismissal  or  demotion  of  any 
such  staff  members,  the  staff  member  to  be  dismissed  or  demoted 
must  be  selected  on  the  basis  of  objective  and  reasonable  noil- 
discriminatory  standards  from  among  all  the  staff  of  the  school 
district.  In  addition  if  there  is  any  such  dismissal  or  demotion,  no 
staff  vacancy  may  be  filled  through  recruitment  of  a person  of  a 
race,  color,  or  national  origin  different  from  that  of  the  individual 
dismissed  or  demoted,  until  each  displaced  staff  member  who  is 
qualified  has  had  an  opportunity  to  fill  the  vacancy  and  has  failed 
to  accept  an  offer  to  do  so. 

Prior  to  such  a reduction,  the  school  board  will  develop  or  require 
the  development  of  nonracial  objective  criteria  to  be  used  in  selecting 
the  staff  member  who  is  to  be  dismissed  or  demoted.  These  criteria  shall 
bo  available  for  public  inspection  and  shall  be  retained  by  the  school 
district.  The  school  district  also  shall  record  and  preserve  the  evalua- 
tion of  staff  members  under  the  criteria.  Such  evaluation  shall  be  made 
available  upon  request  to  the  dismissed  or  demoted  employee. 

“Demotion”  as  used  above  includes  any  reassignment  (1)  under 
which  the  staff  member  receives  less  pay  or  has  less  responsibility  than 
under  the  assignment  he  held  previously,  (2)  which  requires  a lesser 
degree  of  skill  than  did  the  assignment  he  held  previously,  or  (3)  un- 
der which  the  staff  member  is  asked  to  tench  a subject  or  grade  other 
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than  one  for  which  he  is  certified  or  for  which  he  has  had  substantial 
experience  within  a reasonably  current  period.  In 'general  and  depend- 
ing upon  the  subject  matter  involved)  5 years  is  such  a reasonable 
period. 

! Majority  to  Minority  Transfer  Policy 

The  school  district  shall  permit  a student  attending  a school  in  which 
his  race  is  in  the  majority  to  choose  to  attend  another  school,  where 
space  is  available,  and  where  his  race  is  in  the  minority. 

| Transportation 

i The  transportation  system,  in  those  school  districts  having  trans- 

| poitation  systems,  shall  be  completely  reexamined  regularly  by  the 

j superintendent,  his  staff,  and  the  school  board.  Bus  routes  and  the 

j assignment  of  students  to  buses  will  be  designed  to  insure  the  trans- 

s poitation  of  all  eligible  pupils  on  a nonsegregated  and  otherwise  non- 

| discriminatory  basis. 

j School  Construction  and  Site  Selection 

All  school  construction,  school  consolidation,  and  site  election  (in- 
I eluding  the  location  of  any  temporary  classrooms)  in  the  system  shall 

| be  done  in  a manner  which  will  prevent  the  recurrence  of  the  dual 

j school  structure  once  this  desegregation  plan  is  implemented. 

[ Attendance  Oustside  System  of  Residence 

| If  the  school  district  grants  transfers  to  students  living  in  the  district 

I for  their  attendance  at  public  schools  outside  the  district,  or  if  it  per- 

i mits  transfers  into  the  district  of  students  who  live  outside  the  district, 

i it  shall  do  so  on  a nondiscrim inatory  basis,  except  that  it  shall  not  con- 

sent to  transfers  where  the  cumulative  effect  will,  reduce  desegregation 
in  either  district  or  reenforce  the  dual  school  system. 

See  United  States  v.  Hinds  Gownty , supra,  decided  November  6, 
1969.  The  orders  there  embrace  these  same  requirements. 

II 

In  addition  to  the  foregoing  requirements  of  general  applicability, 
the  order  of  the  court  which  is  peculiar  to  each  of  the  specific  cases 
being  considered  is  as  follows : 

No.  26285— Jackson,  Mississippi 

This  is  a freedom  of  choice  system.  The  issue  presented  has  to  do  with 
school  building  construction.  We  enjoined  the  proposed  construction 
pending  appeal. 
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A Federal  appellate  court  is  bound  to  consider  any  change,  either  in 
fact  or  in  law,  which  has  supervened  since  the  judgment  was  entered. 
Bell  v.  State  of  Maryland,  378  U.S.22C8, 84  S.  Ct.  1814, 12  L.  Ed.  2d  82-. 
(1964).  We  therefore  reveree  and  remand  for  compliance  with  the  re- 
quirements of  Alexander  v.  Holmes  Gownty  and  tlie  other  provisions 
and  conditions  of  this  order.  Our  order  enjoining  the  proposed  con- 
struction  pending  appeal  is  continued  in  effect  until  such  tune  as  the 
district  court  has  approved  a plan  for  conversion  to  a unitary  school 

system.  _ 

No.  28261 — Marshall  County 

* * * * * * * 

III 

In  the  event  of  an  appeal  or  appeals  to  this  court  from  an  order 
entered  as  aforesaid  in  the  district  courts,  such  appeal  shall  be  on  the 
original  record  and  the  parties  are  encouraged  to  appeal  on  an  agreed 
statement  as  is  provided  for  in  rule  10 (d).  Federal  Rules  of  Appellate 
Procedure  (FRAP)  . Pursuant  to  rale  2,  FRAP,  the  provisions  of  rule 
4(a)  as  to  the  time  for  filing  notice  of  appeal  are  suspended  and  it  is 
ordered  that  any  notice  of  appeal  be  filed  within  15  days  of  the  date  of 
entry  of  the  order  appealed  from  and  notices  of  cross- appeal  within 
5 days  thereafter.  The  provisions  of  rule  11  are  suspended  and  it  is 
ordered  that  the  record  be  transmitted  to  this  court  within  15  days 
after  filing  of  the  notice  of  appeal.  The  provisions  of  rule  31  are  sus- 
pended to  the  extent  that  the  brief  of  the  appellant  shall  be  filed  within 
15  days  after  the  date  on  which  the  record  is  filed  and  the  brief  of  the 
appellee  shall  be  filed  within  10  days  after  the  date  on  which  the  brief 
of  appellant  is  filed.  No  reply  brief  shall  be  filed  except  upon  order  of 
the  court.  The  times  set  herein  may  be  enlarged  by  the  court  upon  good 

cause  shown.  , „ . , XT 

The  mandate  in  each  of  the  within  matters  shall  issue  forthwith.  No 
stay  will  be  granted  pending  petition  for  rehearing  or  application  for 

certiorari.  _ . _ . . 

Reversed  as  to  all  save  Mobile  and  ■St.  John  The  Baptist  Parish; 
affirmed  as  to  Mobile  with  direction;  affirmed  in  part  ana  reversed  in 
part  as  to  St.  John  The  Baptist  Parish ; remanded  to  the  district  courts 
for  further  proceedings  consistent  herewith. 
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KEYES  ®.  SCHOOL  DISTRICT  NO.  1,  DENVER 
303  F.Supp.  279  (1969) 


Vacated  and  Remanded — August  5,  1969 

Suit  by  schoolchildren  to  enjoin  implementation  of  resolution  of 
Denver  School  Board  which  rescinded  previous  resolutions  pertaining 
to  integration  of  the  schools.  On  motion  for  preliminary  injunction, 
the  district  court,  William  E.  Doyle,  J.,  held  that  city  school  board’s 
rescission  of  four  resolutions  which  required  positive  integration  or 
school  system  constituted  arbitrary  State  legislative  action  which  con- 
t ravened  the  equal  protection  clause  of  the  14th  amendment. 

Motion  granted. 

Opinion  after  remand  (D.C.,  303  F.Supp.  289) 


Barnes  and  Jensen,  by  Craig  S.  Barnes,  Gerald  L.  Jensen, . Holland 
and  Hart,  by  Gordon  G.  Greiner,  Lawrence  W.  Treece,  Robert  T. 
Connery,  Denver,  Colo.,  Vilina  Martinez  Singer,  New  1 orlc  City,  for 

^ Henry,  Cockrell,  Quinn  and  Creighton,  by  Richard  C.  Cockrell, 
Victor  Quinn,  Thomas  E.  Creighton,  Benjamin  L.  Craig,  Michael 
Jackson,  Denver,  Colo.,  Beirne,  Wirthlin  and  Manley,  by  Robert  E. 
Manley,  Cincinnati,  Ohio,  for  defendants,  except  John  H.  Amcsse, 
James  D.  Voorhees,  Jr.,  and  Rachel  B.  Noel,  as  individuals. 

MEMORANDUM  OPINION  AND  ORDER 
William  E.  Doyle,  District  J udge. 

I — Jurisdiction 

This  is  before  us  on  a motion  for  temporary  injunction.  Examina- 
tion of  the  complaint  reveals  that  jurisdiction  is  invoked  by  reason  of 
title  28,  U.S.C.  1343(3)  (4),  which  authorizes  the  court  to  entertain 
suits  which  seek  to  redress  injuries  resulting  from  violations  of  the 
Constitution  of  the  United  States.  Although  the  Declaratory  Judg- 
ment Act  has  been  invoked,  this  does  not  of  itself  confer  any.  inde- 
pendent jurisdiction.  The  Civil  Rights  Act  is  also  drawn  into  play 
(title  42  U.S.C.  secs.  1983,  1985).  It  is  alleged  that  the  State  of  Colo- 
rado, acting  through  its  agents,  violated  plaintiffs’  constitutional 
rights.  By  reason  of  the  allegations  of  the  complaint  and  the  tacts 
which  have  been  presented,  it  is  determined  that  there  is  subject  matter 
jurisdiction  to  hear  the  cause. 
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The  plaintiffs,  who  are  schoolchildren,  allege  through  their  parents 
that  their  rights  have  been  violated  and  continue  to  be  violated  through 
acts  that  have  been  described.  Consequently,  they  are  aggrieved  per- 
sons. There  is  no  dispute  about  their  identity  or  their  interest  in  the 
case,  nor  is  there  any  question  raised  as  to  the  propriety  of  a class 
action  on  behalf  of  all  persons  similarly  situated.  Consequently,  there 
does  not  appear  to  be  any  problem  about  jurisdiction,  personal  or 
subject  matter,  to  entertain  the  Cause,  both  sides  have  conceded  that 
it  is  a matter  that  needs  immediate  attention  and  that  it  should  be 
disposed  of  without  delay. 

II — The  Issues 

The  pleadings  describe  alleged  injuries  resulting  from  the  plaintiffs 
having  been  subjected  to  unequal  treatment  with  respect  to  their  right 
to  an  education.  They  seek  to  enjoin  the  implementation  of  a resolution 
of  the  school  board  passed  on  June  9 of  this  year  which  would  have 
rescinded  previous  resolutions  which  had  made  some  effort  to  mitigate 
or  reduce  segregation  which  allegedly  had  existed  in  schools  in  the 
northeast  part  of  Denver.  The  defendants  deny  that  there  has  been 
any  actionable  segregation.  Although  no  answer  has  been  filed,  they 
maintain  that  segregation,  if  any,  exists  by  reason  of  maintaining 
neighborhood  schools  and  natural  migration,  and  that  no  action  on 
their  part  has  brought  this  about  or  intensified  it.  Basically,  this  is  the 
issue  which  has  been  tried  here,  and  has  been  tided  rather  extensively. 

The  complaint  herein  contains  several  causes  of  action  and  counts. 
At  this  stage  of  the  proceedings  we  are  concerned  only  with  the  first 
cause  of  action  and  the  counts  which  are  related  to  it.  All  of  these 
allegations  pertain  to  the  rescission  of  school  board  resolutions  1520, 
1524,  and  1531,  which  resolutions  made  changes  in  the  attendance  areas 
of  certain  high  schools,  junior  high  schools,  and  elementary  schools  in 
northeast  Denver,  and  undertook  to  desegregate  these  scliools,  all  of 
which  had  become  or  were  becoming  predominantly  Negro  schools. 
It  is  alleged  that  on  June  9,  1969,  the  newly  elected  school  board,  by 
motion^  rescinded  all  three  resolutions.  Tlie  complaint  alleges  that 
the  action  of  the  board  was  in  violation  of  the  plaintiffs’  constitutional 
rights — the  14th  amendment — and  seeks  a decree  reinstating  resolu- 
tions 1520,  1524,  and  1531. 

The  motion  for  preliminary  injunction  which  is  now  before  us  seeks 
to  enjoin  the  implementation  of  board  resolution  1533  which  would 
adopt  and  follow  the  policy  which  would  carry  out  the  practices  which 
existed  prior  to  the  board’s  adoption  of  Resolutions  1520,  1524,  and 
1531.  The  temporary  injunction  reeks  maintenance  of  the  status  quo 
and,  specifically,  an  order  enjoining  the  school  board  from  modifying 
the  purchase  order  for  schoolbiises,  destroying  documents  relating  or 
pertaining  to  the  implementation  of  Resolutions  1520,  1524,  and  1531 
and,  thirdly,  from  taking  any  action  or  making  any  communications 
to  faculty,  staff,  parents,  or  students  during  the  pendency  of  the  suit 
which  would  make  it'  impossible  or  more  difficult  to  proceed  with  the 
implementation  of  Resolutions  1520,  1524,  and  1531.  The  defendants 
have  not  filed  an  answer.  However,  at  the  hearing  they  denied  that  any 
of  their  acts  were  invalid  and  generally  maintained  that  they  had 
made  good  faith  efforts  to  integrate  the  schools  in  question  to  the 
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extent  that  it  was  possible  to  do  so  considering  the  geographic  cir- 
cumstances. They  further  maintained  that  the  segregation,  if  any,  was 
merely  de  facto  growing  out  of  the  neighborhood  character  of  the 
schools,  and  that  the  acts  of  the  school  board  do  not  amount  to  action- 
able or  de  jure  segregation. 

Ill — Tiie  Evidence  op  the  Case 

Attention  at  this  hearing  has  focused  primarily  on  the  schools  in 
northeast  Denver,  and  particularly  on  the  area  which  is  commonly 
called  Park  Hill.  The  alleged  segregated  schools,  elementary  and 
junior  high  schools  in  this  area,  have  acquired  their  character  as  such 
during  the  past  10  years.  The  primary  reason  for  this  has  been  the 
migration  of  the  Negro  community  eastward  from  a confined  com- 
munity surrounding  what  is  commonly  called  “Five  Points.”  Before 
1950  the  Negroes  aU  lived  in  a community  bounded  roughly  by  20th 
Avenue  on  the  south,  20th  Street  op  the  west,  York  Street  on  the  east 
and  38th  Avenue  on  the  north.  The  schools  in  this  area  wore,  and  are 
now,  largely  Negro  schools.  However,  wo  are  not  presently  concerned 
with  the  validity  of  this  condition.  During  this  period  the  Negro 
population  was  relatively  small,  and  this  condition  had  developed  over 
a long  period  of  time.  However,  by  1960  and,  indeed,  at  the  present 
time  this  population  is  sizable.  As  the  population  has  expanded  the 
move  has  been  to  the  east,  first  to  Colorado  Boulevard,  a natural  divid- 
ing line,  and  later  beyond  Colorado  Boulevard,  but  within  a narrow 
corridor — more  or  less  fixed  north-south  boundaries.  The  migration 
caused  these  areas  to  become  substantially  Negro  and  segregated. 

The  trend  of  the  population  was  apparent  long  before  the  migration 
of  the  Negro  population  eastward  to  Colorado  Boulevard  was  coin- 

Elqtod.  Notwithstanding  this  fact,  the  Barrett  Elementary  School  was 
uilt  in  the  late  1950’s  for  the  purpose  of  serving  a residential  area 
west  of  the  school,  which  area  was  destined  in  a short  time  to  become 
populated  by  Negro  families.  When  this  school  was  completed  and 
opened,  its  population  was  predominantly  Negro.  In  a few  years  it 
became  overwhelmingly  Negro  in  its  composition. 

In  the  early  1960’s  Colorado  Boulevard  was  somewhat  of  a dividing 
line  and  the  area  cast  of  Colorado  Boulevard  was  for  the  most  part 
Anglo.  Thus  Stcdman  School,  which  was  a few  blocks  east  of  Colorado 
Boulevard,  was  almost  entirely  Anglo,  while  Barrett  was  predomi- 
nantly Negro.  The  migration  soon  continued  across  Colorado  Boule- 
vard and  within  a very  short  time  not  only  was  the  Stedman  School 
predominantly  Negro,  the  other  elementary  schools  in  that  area,  in- 
cluding Hallett  at  2950  Jasmine  Street,  Smith  at  3590  Jasmine  Street, 
and  Phillips  at  6550  East  21st  Avenue  (to  a lesser  degree)  were  also 
predominantly  Negro.  The  single  junior  high  school,  Smiley,  at  2540 
Holly  Street,  also  oecamo  predominantly  Negro.  Since  these  students 
attend  East  High  School,  this  development  threatened  to  result  in 
East  becoming  a Negro  school  as  well. 

It  is  noteworthy  that  notwitlistanding  that  Barrett  and  Stcdman 
Schools  wore  close  to  one  another,  no  effort  was  made  by  the  school 
board  to  incorporate  any  part  of  the  Stedman  district  into  Barrett. 
The  latter  had  been  constructed  as  a small  school  tailored  to  accommo- 
date the  segregated  population  west  of  Colorado  Boulevard  only.  None 
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of  Steelman’s  overcrowded  white  population  were  diverted  to  Barrett, 
and,  of  course,  none  of  the  Barrett  students  were  diverted  to  the  white 
Steelman. 

It  is  also  noteworthy  that  Negro  children  who,,  prior  to  the  construc- 
tion of  Barrett,  attended  Park  Hill  School  which  had  been  substan- 
tially integrated,  wore,  after  the  opening  of  Barrett,  required  to  at- 
tend the  hitter  school  thus  further  assuring  that  Barrett  would  be 
black  and  Park  Hill  predominantly  white. 

Notwithstanding  the  Barrett  experience,  a recoimncndation  was 
made  in  1962  to  construct  a junior  nigh  school  at  32d  and  Colorado 
Boulevard  near  the  Barrett  school.  This  project  was  rejected  after 
much  debate  and  following  public  protest  that  it  would  be  a racially 
segregated  junior  high  school. 

After  this  junior  high  school  experience,  a Special  Study  Commit- 
tee on  Equality  of  Educational  Opportunity  m the  Denver  Public 
Schools  was  created.  Its  mission  was  to  “study  and  report  on  the  pres- 
ent status  of  educational  opportunity  in  the  Denver  public  schools, 
with  attention  to  racial  and  ethnic  factors  in  the  areas  of  curriculum, 
instruction,  and  guidance;  pupils  and  personnel ; buildings,  equip- 
ment, libraries  ana  supplies,  administration  and  organization ; school- 
community  relations,  ancl  to  recommend  improvements  in  any  or  all 
of  such  specific  areas.”  The  report  of  tlio  committee  criticized  the 
board’s  establishing  of  school  boundaries  so  as  to  perpetuate  existing 
de  facto  segregation  “and  its  resultant  inequality  in  the  educational 
opportunity  offered.5’  It  recommended  that  the  board  policy  consider 
racial,  ethnic  and  socioeconomic  factors  in  establishing  boundaries  and 
locating  new  schools  so  as  to  minimize  the  effects  of  ae  facto  segrega- 
tion. It  also  recommended  that  boundaries  be  set  so  that  the  neighbor- 
hood establishing  represent  a heterogeneous  school  community.1 

Following  the  Sliding  of  the  Study  Committee  report,  the  board 
adopted  policy  5100  which  called  for  changes  or  adaptations  which 
would  result  in  a more  diverse  or  heterogeneous  racial  and  ethnic 
school  population.  However,  during  the  years  following  the  adoption 
of  policy  5100,  although  there  was  debate,  there  was  no  effecti  ve  effort 
in  the  way  of  implementation.  Finally,  another  study  committee  was 
appointed  for  the  purpose  of  examining  existing  conditions  and  rec- 
onunending  specific  procedures  and  guidelines  to  be  taken.  At  this  time 
there  was  a proposal  to  build  an  addition  to  the  Hallett  School  and, 
indeed,  it  was  built  over  the  protest  that  it  would  result. in  intensified 
segregation.  The  final  report  of  the  second  Study  Committee  was  filed 


1 In  consideration  of  school-community  relations,  the  Report  stated : 

In  Its  study  of  the  Denver  community,  the  Committee  finds  that  de  facto  seg- 
regation exists  in  Denver,  especially  in  regard  to  Negro  citizens.  Even  though  the 
Denver  Public  Schools  have  not  created  this  pattern  of  residential  segregation, 
the  concentration  of  certain  racial  and  ethnic  groups  In  certain  parts  of  the  city 
does  impose  on  the  schools  the  same  community  pattern  of  de  facto  segregation. 

The  Committee  agrees  with  the  statement  of  the  U.S.  Supreme  Court  in  1031 
in  Brown  v.  Board  of  Education  that  segregated  education  is  inherently  unequal 
education.  The  Committee  further  believes  that  this  community  pattern  of  racial 
and  ethnic  concentration  which  produces  racially  and  ethnically  concentrated 
schools  adversely  afreets  equal  educational  opportunity.  It  further  strongly  be- 
lieves that  both  school  and  community  have  a responsibility  to  minimize  the 
effects  of  segregation  if  the  principles  of  the  Declaration  of  Independence  and  the 
Conttltutlon  are  to  be  a reality  growing  out  of  the  dally  living  experience  of  all 
children  in  the  Denver  community. 
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on  February  23,  1967.  The  report  of  the  committee  also  noticed  the 
intensified  segregation  in  the  northeast  schools  and  recommended  that 
there  be  no  more  schools  constructed  in  northeast  Denver.  Finally, 
on  May  16, 1968,  the  board  adopted  the  so-called  Noel  resolution.  This 
noted  that  the  continuance  of  neighborhood  schools  had  resulted  in 
the  concentration  of  minority  aiul  ethnic  groups  and  called  for  the 
establishment  of  an  integrated  school  population  so  as  to  achieve  equal- 
ity of  educational  opportunity. 


assentation  of  a plan 
s,  the  board  adopted 
ance  areas  of  certain 
'arch  20, 1969,  Resolu- 
iooIs  and  junior  high 


On  or  about  January  30,  1969,  following  the 
of  integration  by  the  superintendent  of  schoo 
Resolution  1520  which  made  changes  in  attenc 
secondary  schools  in  the  school  district,  and  on  1 
tion  1524,  also  having  to  do  with  secondary  sc..„„.w  j 
schools,  was  adopted.  Resolution  1531,  on  the  other  hand  sought  to 
change  attendance  areas  of  the  elementary  schools.  In  essence,  each 
of  these  resolutions  sought  to  reverse  the  segregation  trend  in  some  of 
the  segregated  schools  by  boundary  changes  which  would  have  re- 
sulted, had  they  become  effective,  in  segregated  schools  to  spread  the 
Negro  populations  of  these  schools  to  numerous  other  schools,  thereby 
achieving  what  has  been  described  as  racial  balance  in  all  of  them  so 
that  their  predominantly  Negro  populations  would  become  roughly  20 
percent  and  white  students  from  other  areas  would  produce  an  Anglo 
population  in  each  school  of  about  80  percent.  At  least  preliminary 
efforts  had  been  made  bv  the  superintendent  and  his  staff  to  imple- 
ment these  resolutions.  However,  on  June  9,  1969,  following  a school 
board  election  and  a change  in  the  composition  of  the  board,  the  res- 
olutions were  rescinded  following  what  was  regarded  as  a voter  man- 
date. Two  new  board  members  were  elected  and  two  who  had  sup- 
ported the  integration  policies  were  defeated.  The  rescission  was  by 
specific  motions,  and  there  followed  a new  resolution,  1533,  which 
undertook  to  restore  the  old  order. 


IV — Additional  Findings 

_ The  important  facts  adduced  at  the  hearing  deserve  special  men- 
tion ns  circumstances  which  serve  to  show  clear  patterns  of  segregation 
reinforced  by  official  action,  and  which  also  show  knowing  ana  pur- 
poseful conduct. 

1.  All  of  the  actions  of  the  school  board  here  under  considera- 
tion occurred  during  the  last  10  years.  Thus,  they  took  place  long 
after  the  decision  of  the  Supreme  Court  in  Brovm  v.  Board  of 
Education  of  Topeka  (347  U.S.  483,  74  S.Ct.  686,  98  L.Ed.  873 
(1954)). 

2.  The  School  Board  Study  Committees  of  1964  and  1968 
warned  the  members  of  the  board  concerning  the  segregation 
trends  and  strongly  recommended  maesures  which  would  avoid  or 
remedy  these  conditions.  The  recommendations  contained  in  the 
1963  report2  were,  for  the  most  part,  ignored,  and  this  led  to 
the  appointment  of  a second  implementation  committee  which 
once  again  was  positi  ve  and  specific  in  its  recommendations. 

3.  During  the  entire  decade  there  was  regular  debate  and  al- 
though resolutions  were  adopted,  no  effective  action  occurred,  and 


* Plaintiffs  exhibit  20. 
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many  of  the  actions  which  were  taken  had  the  effect  of  intensify- 
ing rather  than  alleviating  the  segregation  problem. 

4.  Assignment  of  Teachers.  Schools  with  l^dominantly  nim- 
nority  student  populations  were  shown  to  be  staffed  by  a greate 
proportion  of  teachers  on  probationary  status,  teachers  w’lth  less 
than  10  years’  experience  and  minority  group  teachers  than  wcie 
schools  with  a predominantly  Anglo  student  jwpulation. 

The  board  has  been  reluctant  to  place  Negro  and  Ilispano  tcachero 
in  white  schools  because  of  concern  over  a possible  lack  of  »^eptance 
by  the  white  community  and  because  of  a fear  of  ^ s^iport  by 
some  faculties  and  principals.4  The  Special  Study  Comjnittee  on 
Equality  of  Education  Opportunity  in  the  Denver  PuW 10  Schools 
(March  1,  1964)  recommended  that  minority  teachers  be  assigned 
throughout  the  system.  This  recommendation  was  never  adopted  by 

tllBy°eSrtablished  board  }>olicy  (policy  No.  1617A)  seniority  of  semee 
is  given  consideration  m making  transfers,  and  teachers  on  Pjjba 
tlonltry  status  are  not  to  be  transferred  except  m unusual  situations. 
Thus,  teachers  on  probation  or  with  less  seniority  became  cntrenc  ic 
in  the  minority  schools  where  they  currently  serve.  _ , . i 

This  tendency  to  concentrate  minority  teachers  in  minority  schools 
has  helped  to  seal  off  these  schools  as  permanent  segregated  schools. 

5.  Establishment  of  Barnett  School.  Plaintiff’s  exhibits  40  and  41 

show  that  Barrett  was  opened  in  a segregated  area  in  I960 , that 
it  was  located  with  conscious  knowledge  that  it  ^ a seg1®; 

gated  school;  that  it  has  remained  segregated  to  the  Present  date, 
and  that  the  school  would  have  been  de^gre^ 

tion  1531.  At  the  time  Barrett  was  built  Stedman  School,  in  a 
predominantly  white  area,  and  located  a few  blocks  east  of  Bar- 
rett, was  operating  at  approximately  20  percent  over  capacity. 
Yet  Barrett  was  built  as  a relatively  small  school  and  was  not 
utilized  to  relieve  the  conditions  at  Stedman.  lf 

6.  B&wndary  changes.  In  1962,  Superintendent  Ol^rholtzer  re - 
ommended  certain  boundary  changes  to  the  board.  The 

fused  to  adopt  a change  which  would  have  affected  the  over 
crowded  conditions  at  Stedman.  The  failure  to  make  P 
posed  change  tended  to  “aggravate  and  mtensif y the 
ment  of  the  Negro  population  in  Stedman  at  that  time.  Those 
boundary  changes  which  were  made  pertained  to  areaJ 
Negro  populations  of  less  than  3 percent.  Other 
not  only  failed  to  alleviate  Negro  concentration ; they  added  to  it. 
In  some  instances  the  changes  resulted  in  transfer  of  w i su- 

d°7.^o^  existing  schools.  In  June  ^OS  the  board 

considered  the  addition  of  eight  classrooms  at  ^^t  SdKgb 
Hallett  was  at  the  time  oveiyrowded  and  had 
Negro  student  population.  Objection  was  made  to  tb®  additions 
on  the  grounds  that  they  would  increaso  segregation  at  Hallett. 


• Plaintiffs’  exhibits  02, 03, 04, 00,  S-G,  8-P,  0-G,  0-11. 
4 Plaintiffs’  exhibit  20.  Pg.  D-18. 

•Transcript.  Pp.  180-81. 

• Transcript,  Pg.  37. 
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The  board  nevertheless  proceeded  with  the  additional  classrooms. 
The  additions  were  built  despite  paragraph  lb  (6)  of  board  policy 
No.  1222C  and  paragraph  4 of  policy  No.  5100,  which  provided 
that  ethnic  and  racial  characteristics  of  a school  population  should 
bo  considered  in  determining  boundaries  and  that  steps  should  be 
taken  to  achieve  more  heterogeneous  school  populations. 

8.  Mobile  classroms.  The  building  of  28  mobile  units  in  the  Park 
Hill  area  in  1964  (at  the  time  there  were  only  29  such  units  in  all 
of  Denver)  resulted  in  a further  concentration  of  Negro  enroll- 
ment in  Park  Hill  schools.  The  retention  of  these  units  on  a more 
or  less  permanent  basis  tended  to  continue  this  concentration  and 

^?e$fect  of  Resolutions  1520, 152k , and  1531.  Had  the  rescinded 
resolutions  been  implemented,  Dr.  Bavdwell  estimated  (based  on 
1968  enrollment  figures)  that  the  “segregation  index”  in  senior 
high  schools  would  have  decreased  from  50  to  28;  that  the  index 
in^junior  high  schools  would  have  decreased  from  65  to  35;  and 
that  the  decrease  in  the  index  for  elementary  schools  would  have 
been  from  CO  to  43  which,  he  testified,  would  approximately  re- 
sult in  desegregation  of  elementary  schools. 

10.  The  above  noted  board  actions  must  be  considered  m the 
light  of  the  trend  toward  increased  segregation  in  northeast  Den- 
ver  schools  (for  example,  between  I960  and  1966  Stedman  in- 
creased  from  4 percent  Negro  to  89  percent  Negro;  in  that  same 
period  Hnllctt  increased  from  1 percent  Negro  to  75  percent 
Ne«ro)  • 

n.  The  climactic  and  cumulative  act  of  the  board  was  the  June 
9 rescission  of  Resolutions  1520, 1524,  and  1531.  Four  members  of 
the  board  voted  to  rescind  the  resolutions  and  adopted  Resolution 
1533,  which  embraced  policies  in  derogation  of  the  previous  poli- 
cies as  expressed  in  the  mentioned  resolutions.  The  majority  of 
the  board  (board  members  Voorhces,  Noel,  and  Amesse  voted 
against  it)  acted  officially  to  reject  the  integration  effort  and  to 
restore  and  perpetuate  segregat  ion  in  the  area.  Although  this  was 
carried  out  m response  to  what  was  called  a voter  mandate,  there 
can  be  no  gainsaying  the  purpose  and  effect  of  the  action  ns  one 
designed  to  segregate.  . , , , . .. 

We  do  not  find  flint  the  purpose  hero  included  malicious  or  odious 
intent.  At  the  same  time,  it  was  action  which  was  taken  with  knowl- 
edge of  the  consequences,  and  the  consequences  were  not  merely  pos- 
sible, they  were  substantially  certain.  Under  such  conditions  the  action 
is  unquestionably  willful.7 

V — Tiie  Applicable  Law 

Tho  foundation  stone  in  any  case  involving  discrimination  in  public 
schools  is  the  Constitution  of'tho  United  States  and,  in  particular,  the 
equal  protection  clause  of  the  14th  amendment  to  the  Constitution. 
That  clause,  in  guaranteeing  to  every  citizen  the  equal  protection  of  the 
laws,  forbids  State  action  which  results  in  unreasonable  classifications 
and  deprivations.  It  prohibits  arbitrary  classifications  which  bear  no 
rational  relation  to  any  valid  governmental  purpose. 

* Restatement  of  Tort*.  1 500,  comments  t and  g at  1206  (1064). 
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The  history  of  modern  case  law  dealing  with  the  invalid  discrimina- 
tion resulting  from  school  segregation  dates  from  1954.  the  year  in 
which  the  Supreme  Court  handed  down  Brown  v.  Board  of  Ed.  (347 
U.S.  483,  74  S.Ct.  686).  The  Supreme  Court,  there  held  that  segrega- 
tion in  public  schools  violated  the  equal  protection  clause.  However, 
the  case  certainly  went  much  farther  than  this.  The  Court  plainly 
stated  that  segregated  schools  are  incapable  of  providing  quality  edu- 
cation and  also  said  that  the  effect  of  segregation  in  the  school  system 
was  to  place  an  indelible  stamp  of  inferiority  on  those  Negro  children 
who  were  compelled  to  attend  ^Negro”  schools.  Thus,  the  clear  import 
of  the  Brown  decision  is  that  neither  a State  nor  its  agencies  may  es- 
tablish, maintain,  or  lend  support  to  a system  of  segregated  public 
education.  Furthermore,  if  the  State  or  any  of  its  agencies  prior  to  or 
after  Brown  take  any  action  which  creates  or  furthers  segregation, 
a positive  duty  arises  to  remove  the  effects  of  such  de  jure  segregation. 

Admittedly,  the  facts  of  the  case  at  bar  are  different  from  Brown , 
but  the  legal  implications  of  the  Brown  case  are  fully  applicable  here. 
These  legal  implications  have  been  considered  in  two  opinions  of  our 
court  of  appeals.  The  first  of  these  cases,  Downs  v.  Board  of  Ed.  (336 
F.2d  988  (10th  Cir.  1964) ),  dealt  with  the  Kansas  City  school  system. 
Until  1951  this  school  system  had  been  segregated  bv  law  and,  at  the 
time  that  Brown  was  decided,  the  schools  remained  substantially  segre- 
gated. Thereafter,  the  school  board  took  affirmative  steps  to  alleviate 
the  situation  created  by  the  prior  policy  of  segregated  schools.  The 
trial  court  found  that  the  board  had  acted  in  good  faith  to  remove 
segregation  in  the  school  system  and  that  the  minimum  requirements 
of  Brown  had  been  met.  The  board  had  also  undertaken  to  change 
certain  school  district  boundaries  and  these  changes  had  the  effect  of 
aggravating  segregation  in  at  least  one  of  the  city’s  junior  high  schools. 
The  trial  court  held  that  the  board’s  action  did  not  violate  the  14th 
amendment  since  the  boundary  change  was  made  in  good  faith  and 
not  for  the  purpose  of  promoting  or  maintaining  segregation. 

In  affirming  the  district  court,  the  court  of  appeals  laid  down  guid- 
ing principles  to  be  applied  in  future  cases.  It  distinguished  two  fac- 
tual situations : 

1.  Where  the  school  board  takes  affirmative  action  which  has 
the  effect  of  promoting  or  maintaining  segregation  $ and 

2.  Where  because  of  population  shifts  ana  housing  patterns 
certain  schools  have  become  segregated — so-called  de  facto  segre- 
gation. 

As  to  the  former,  the  court  said  that  it  must  appear  that  the  board  s 
action  not  only  resulted  in  aggravating  segregation,  but  also  that  the 
board  acted  purposefully  with  this  object  in  mind.  As  to  the  latter, 
the  court  said  that  the  better  rule  was  that  there  is  no  affirmative  duty 
to  integrate  races  in  the  public  schools.8  The  trial  court  in  Downs  had 


' Whether  the  Court  would  now  give  broad  effect  to  this  Is,  of  course,  Ir- 
relevant In  the  present  case,  but  in  view  of  later  developments  in  the  law,  the 
question  arises  as  to  whether  it  would  say  the  same  thing  today  since  the  cases 
which  it  cited  in  support  of  this  proposition  have  been  largely  overruled.  Thus, 
in  United  States  v.  Jefferson  County  Bd.  of  Ed.,  880  P.  2d  885  (5th  Cir.  1067) 
(en  banc) , the  Fifth  Circuit  Court  of  Appeals  overruled  four  of  the  opinions  cited 
in  support  of  the  statement  in  Dotcns  that  “the  better  rule  Is  that  although  the 
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found  that  the  school  board  in  that  case  lmd  made  a good  faith  attempt 
to  conform  to  the  law.  The  circuit  court  was  reluctant  to  overturn 
these  findings  since  the  district  court  had  heard  the  evidence. 

In  Board  of  Ed.  of  Oklahoma  City  Public  Schools , etc.  v.  Dowell 
(375  F.2d  158  (10th  Cir.  1967)  ),  the  10th  Circuit  Court  of  Appeals 
affirmed  the  decision  of  the  District  Court  of  Oklahoma,  which  court 
had  ordered  the  school  board  of  Oklahoma  City  to  undertake  a plan 
for  desegregation,  which  plan  lmd  been  formulated  by  experts  ap- 
pointed by  tne  court.  Tlius,  in  reality  it  was  the  court’s  plan.  Prior  to 
Brown  the  Oklahoma  City  school  system  was  segregated  pursuant 
to  constitutional  and  statutory  mandate.  Both  the  trial  court  and  the 
10th  circuit  read  the  Brown  decision  as  requiring  affirmative  action 
to  remove  segregation  which  had  been  purposefully  caused  by  prior 
action , of  the  school  board.  The  opinion  by  Judge  Hill  saw  nothing 
new  in  a court  of  equity  taking  positive  steps  to  integrate  the  schools. 

It  is  sufficient  to  say  that  we  are  not  here  faced  with  the  kind  of 
simple  or  innocent  de  facto  segregation  which  was  found  to  exist  in 
Down s.  We  have  seen  that  during  the  10-year  period  preceding  the 
passage  of  Resolutions  1520, 1524,  and  1531,  the  Denver  School  Board 
has  carried  out  a segregation  policy.  To  maintain,  encourage  and  con- 
tinue segregation  in  the  public  schools  in  the  face  of  the  clear  man- 
dates of  Brown  v.  Board  of  Ed.  cannot  'be  considered  innocent.  The 
many  cases  decided  subsequent  to  Brown , including  our  own  Circuit's 
Board  of  Ed.  v.  Dowell , impose  nn  affirmative  duty  on  the  school  hoard 
to  take  positive  steps  to  remove  that  segregation  which  has  developed 
as  a result  of  its  prior  affirmative  acts.  In  response  to  this  duty,  the 
Denver  School  Board  passed  Resolutions  1520, 1524,  and  1531.  In  light 
of  Brown  and  Dowell , the  effort  of  the  board  to  renounce  this  consti- 
tutional duty  by  rescission  must  be  rejected  as  arbitrary  state  legisla- 
tive action. 

The  defendants  ha  ve  alluded  to  the  fact  that  Resolution  1533  repre- 
sents the  will  of  the  people,  and  that  any  action  taken  by  this  court 
which  would  adversely  affect  the  resolution  would  frustrate  that  will. 
But  as  we  have  seen  / frown  v.  Board  of  Ed.  and  all  of  the  subsequent 
cases  hold  that  equal  protection  of  the  laws  is  synonymous  with  the 
right  to  equal  educational  opportunities  and  that  segregated  schools 
can  never  provide  that  equality.  The  constitutional  protections 
afforded  by  the  Bill  of  Rights  and  the  14th  amendment  were  designed 
to  protect  fundamental  rights,  not  only  of  the  majority  but  of  minor- 
ities as  well,  oven  against  the  will  of  the  majority.  The  effort  to  accom- 
modate community  sentiment  or  the  wishes  of  a majority  of  voters, 
although  usually  valid  and  desirable,  cannot  justify  abandonment  of 
our  Constitution.  Rcitman  v.  Mulkey  (387  U.S.  369,  87  S.Ct.  1027, 


School  Dist.  828  F.  2d  408  (5th  Cir.  1004) ; Steli  v.  Savannah-Chntham  Coun- 
ty Bd.  of  Ed.,  338  F.  2d  55  (5th  Cir.  1004) ; Boson  v.  Rlppy.  285  F.  2d  43  (Gth 
Cir.  1000) ; and  Avery  v.  Wichita  Falls  Independent  School  Dist.,  241  F.  2d  230 
(5th  Cir.  1050)).  The  Jefferson  County  opinion  states: 

The  Court  holds  that  boards  and  officials  administering  public  schools  in  this 
circuit  have  the  affirmative  duty  under  the  Fourteenth  Amendment  to  bring  about 
nn  integrated,  unitary  school  system  in  which  there  are  no  Xcgro  schools  and  no 
whito  schools — Just  schools.  Expressions  in  our  earlier  opinions  distinguishing 
between  integration  and  desegregation  must  yield  to  this  affirmative  duty  we  now 
recognize.  (Footnotesomltted). 

380  F.  2d  at  880. 
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18  L.Ed.2tl  830  (1067)) ; 9 Lucas  v.  Forty-Fourth  General  Assembly 
(377  U.S.  713,  84  S.Ct.  1450.  12  L.Ed.2d  632  (1964)). 

It  is  to  be  emphasized  finally  that  this  present  case,  except  for  the 
presence  of  clear  evidence  of  purpose  manifested  by  the  precipitate 
2'cscission,  is  by  no  means  novel.  The  right  to  equality  in  education  has, 
since  Frown,  become  recognized  as  a sensitive  constitutional  right. 
Courts  throughout  the  country  have  taken  positive,  affirmative  steps  in 
order  to  uphold  these  rights.  In  our  own  circuit,  both  the  Downs  and 
Dowell  opinions  have  clearly  identified  and  explained  the  governing 
legal  principles.  In  other  jurisdictions,  U.S.  court  have  granted  broad 
affirmative  relief  in  such  situations,  including  orders  requiring  the 
adoption  of  detailed  plans  for  segregation.10  In  the  present  case,  this 
court  has  held  only  that  the  Denver  School  Board  may  not  constitu- 
tionally take  action  which  perpetrates  segregation,  and  so  it  sets  no 
new  precedent. 

In  determining  that  the  plaintiff's  are  entitled  to  the  preliminary 
relief  sought,  we  are  not  to  be  understood  as  holding  that  Resolutions 
1520, 1524,  and  1531  arc  exclusive.  It  is  true  that  the  case  is  extraordi- 
nary in  that  there  are  only  two  plans  presented,  one  calling  for  integra- 
tion and  one  for  segregation.  The  status  quo  has  the  effect  of  restoring 
the  integration  plan.  However,  the  board  is  by  no  means  precluded 
from  adopting  some  other  plan  embodying  the  underlying  principles 
of  Resolutions  1520, 1524,  and  1531. 

VI — Conclusion 

Under  the  14th  amendment  the  plaintiffs,  as  citizens  of  the  United 
States,  have  the  right  to  be  protected  from  official  action  of  State  offi- 
cers which  deprives  them  of  equal  protection  of  the  laws  by  segregating 
them  because  of  their  race.  The  denial  of  an  equal  right  to  education  is 
a deprivation  which  infringes  this  constitutional  guarantee.  The  pre- 
cipitate and  unstudied  action  of  four  of  the  members  of  the  board 
rescinding  and  nullifying  the  school  integration  plan,  which  plan  had 
been  adopted  after  almost  10  years  of  debate  and  study,  and  tlic  adop- 


*In  this  case,  the  Supreme  Court  struck  down  a California  constitutional 
amendment  on  the  ground  that  it  was  not  merely  a repeal  of  a positive  action 
encouraging  integration,  but  that  the  rejection,  in  effect,  authorized  discriminate 
tion  by  turning  back  to  the  conditions  which  existed  prior  to  its  adoption.  It  thus 
encouraged  and  in  a significant  way  involved  the  state  in  racial  discrimination 
contrary  to  the  Fourteenth  Amendment  Hence,  it  was  not  an  exhibition  of 
complete  neutrality. 

“ See,  e.g.,  United  States  v.  School  Dlst.  151,  280  F.  Supp.  780  (N.D.  111.), 
aff'd..  404  F.  2d  1125  (7th  Cir.  1008)  ; Copped ge  v.  Franklin  County  Bd.  of  Ed. 
273  F.  Supp.  280  (E.D.N.  Car.),  aff'd,  304  F.  2d  410  (4th  Cir.  1968);  Hobson 
v.  Hansen,  200  F.  Supp.  401  (D.D.0. 1967),  tiff'd  sub  nom.,  Smuck  y.  Hobson,  408 
F.  2d  175  (D.  O.  Cir  1000) ; Blocker  y.  Board  of  Ed.,  226  F.  Supp.  208  (B.D.N.Y. 
1904) : Taylor  v.  Board  of  Ed.,  101  F.  Supp.  181  (S.D.N.Y.),  tiff'd,  204  F.  2d  30 
(2d  Cir.  1901). 

In  our  own  Circuit,  sweeping  plans  for  desegregation  were  formulated  by  the 
United  States  District  Court  for  tbe  Western  District  of  Oklahoma  on  its  own 
initiative  after  tbe  school  board  failed  to  act,  and  these  plans  were  approved  by 
the  Court  of  Appeals.  Dowell  v.  School  Board  of  Oklahoma  City  Public  Schools, 
244  F.  Supp.  971  (W.D.Okl.),  tiff'd.,  375  F.  2d  158  (10th  Cir.  1907). 

In  Hobson,  Circuit  Judge  Wright,  sitting  by  assignment  in  District  Court, 
adopted  an  intricate  and  detailed  integration  plan. 
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tion  in  its  place  of  a substitute  plan  which  would  have  had  the  effect 
of  perpetuating  school  segregation,  had  not  only  a chilling  effect  upon 
their  rights;  it  had  a freezing  effect.  Under  the  law  of  the  case,  we  have 
no  alternative.  The  action  taken  must  be  ruled  unconstitutional,  and 
the  proposed  action  must  be  enjoined. 

The  case  is  a proper  one  for  injunctive  relief  because : 

1 . Plainti  ffs  ha ve  no  adequate  remedy  at  law ; 

2.  Plaintiffs  would  suffer  irreparable  injury  if  relief  were  de- 
nied rand 

3.  Plaintiffs  will  probably  succeed  at  trial,  at  least  on  the  cause 
of  action  under  consideration. 

The  motion  for  preliminary  injunction  is  granted. 


303  F.Supp.  289  (1969) 

Vacated  axd  Rkmaxded — August  27,  1969 
(See  90  S.Ct.  12) 

Suit  by  school  children  to  enjoin  implementation  of  resolution  of 
Denver  School  Board  which  rescinded  previous  resolutions  pertaining 
to  integration  of  the  schools.  The  district  court  granted  the  children! 
motion  for  preliminary  injunction  (303  F.Supp.  279),  and  the  city 
school  board  appealed.  On  remand,  the  district  court,  William  E. 
Doyle,  J.,  held  that  where  Negro  school  dhildreirs  action  for  prelimi- 
nary injunction  against  city  school  board’s  implementation  or  resolu- 
tion, which  would,  in  effect,  defeat  segregation  of  city  schools,  was 
brought  under  statute  granting  cause  of  action  for  deprivation  of  civil 
rights  rather  than  under  Civil  Rights  Act  of  1964,  provision  of  1964 
act  withholding  power  from  courts  of  the  United  States  to  order 
transportation  of  pupils  from  one  school  to  another  for  purpose  of 
achieving  racial  balance  was  not  applicable. 


Barnes  and  Jensen,  by  Craig  S.  Barnes,  Gerald  L.  Jensen,  Holland 
and  Hart,  by  Gordon  G.  Greiner,  Lawrence  W.  Treece,  Robert  T.  Con- 
nery, Denver,  Colo.,  for  ‘plaintiffs . 

Henry,  Cockrell,  Qumn  and  Creighton,  by  Richard  C.  Cockrell, 
Victor  Quinn,  Thomas  E.  Creighton,  Benjamin  L.  Craig,  Michael 
Jackson,  Denver,  Colo.,  for  defendants , except  John  IT.  Amesse,  James 
D.  Voorhecs,  J i\,  and  Rachel  B.  Noel,  as  individuals. 

SUPPLEMENTAL  FINDINGS,  CONCLUSIONS  AND 
TEMPORARY  INJUNCTION 

William  E.  Doyle,  District  Judge. 

This  caso  is  before  the  court  following  remand  issued  by  the  U.S. 
Court  of  Appeals  for  the  10th  Circuit  on  August  7,  1969.  In  its  opin- 
ion the  court  of  appeals  (1)  questioned  the  sufficiency  in  terms  of 
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specificity  of  our  injunctive  order,  and  (2)  directed  that  this  court  con- 
sider title  IV,  section  407(a)  of,  the  1964.  Civil  Rights  Act  (42  U.S.C. 
2000c-6(a))>  , . ;V  ; .... 

A hearing  was  held  on  August  7,  I960.,  The  court,  having  heard  the 
arguments,  does  hereby  issue  a more  specific  injunctive  order.  The 
question  of  the  applicability  of  the  above  mentioned  statute  will  be 
considered  in  a supplemental  opinion.  Also,  the  following  supple- 
mental findings  are  added  to  the  oral  findings  of  fact  given  from  the 
bench  on  July  23,  1969,  and  the  formal  findings  of  fact  contained  in 
this  court’s  opinion  issued  on  the  31st  day  of  July,  1969.  The  findings 
hereinafter  set  forth  arc  directed  to  the  schools  which  received  par- 
ticular attention  at  the  trial.  These  findings  undertake  to  describe  the 
special  circumstances  surrounding  these  particular  schools,  and  the 
conclusions  which  am  to  be  drawn  from  tnese  findings. 

Findings  of  Fact 

BARRETT  ELEMENTARY  SCHOOL 

Located  at  East  29th  Avenue  and  Jackson  Street 

1.  Barrett  Elementary  School  was  opened  in  1960.  At  that  time  its 
student  body  was  89.6  percent  Negro.  Presently  the  racial  composi- 
tion of  Barrett  is  virtually  100  percent  minority  students  (93  percent 
Negro,  7 percent  Hispano).  Thus,  from  the  time  of  its  establishment 
until  the  present  Barrett  has  always  been  a segregated  school. 

2.  The  average  percentage  of  Negro  teachers  in  elementary  schools 
in  School  District  No.  1 as  of  September  1968  was  8.5  percent.  In  Bar- 
rett school  the  percentage  of  Negro  teachers  is  52.6  percent.  This  con- 
centration of  Negro  teachers  in  a “Negro”  school  has  further  con- 
tributed to  the  categorization  of  Barret  as  aggregated  school. 

3.  Between  1950  and  1960  the  Negro  population,  which  previously 
had  been  concentrated  in  an.  area  known  as  “Five  Points”  began  to  ex- 
pand to  the  east.  By  1960  it  ha'd  moved  up  to  Colorado  Boulevard,  a 
natural  dividing  line.  This  trend  of  population  was  apparent  long 
before  the  migration  of  the  Negro  imputation  eastward  to  Colorado 
Boulevard  was  completed.  With  full  knowledge  of  this  population 
trend  and  the  fact  that  Barrett  would  be  a segregated  school  from  the 
time  of  its  establishment,  the  board  proceeded  with  and  carried  into 
effect  the  plans  for  the  building  of  that  school. 

4.  At  the  time  that  Barrett  was  built,  the  school  board  created  the 
eastern  boundary  of  the  Barrett  district  along  Colorado  Boulevard. 
Thus,  the  eastern  boundary  of  Barrett  school  district  was  made  coter- 
minous with  the  eastern  boundary  of  Negro  population  movement  at 
that  time.  This  insured  the  character  of  Barrett  as  a segregated  school. 

5.  When  Barrett  was  built,  Stedmon  Elementary  School,  in  a pre- 
dominantly white  area  east  of  Colorado  Boujevard  a few  blocks  from 
the  Barrett  site,  was  operating  at  approximately  20  percent  over 
capacity.  Had  the  eastern  boundary  of  the  Barrett  district  been  set 
to  the  east  of  Colorado  Boulevard,  it  would  have  resulted  in  some 
integration  of  Barrett,  while  alleviating  somewhat  the  overcrowded 
conditions  at  Stcdman.  By  establishing  Colorado  Boulevard  as  the 
eastern  boundary  of  the  Barrett  district,  the  board  declined  to  utilize 


323 


* 


Barrett  to  achieve  these  salutary  effects.  Furthermore,  Barrett  was 
built  as  a relatively  small  school  (capacity  450)  which  further  pre- 
vented its  use  to  relieve  overcrowded  conditions  in  the  neighboring 
“white”  Stedman.  Thus,  Barrett  was  built  and  opened  as  a segregated 
school.  ->  ; ■ ' 

6.  In  light  of  the  facts  as  they  existed  in  1960,  there  can  be  no  doubt 
that  the  positive  acts  of  the  board  in  establishing  Barrett  and  de- 
fining its  boundaries  were  the  proximate  cause  of  the  segregated 
condition  which  has  existed  in  that  school  since  its  creation,  which  con- 
dition exists  at  present. 

7.  The  action  by  the  board  with  respect  to  the  creation  of  Barrett 
school  was  taken  with  knowledge  of  the  consequences,  and  these  conse- 
quences were  not  merely  possible,  they  were  substantially  certain. 
Under  such  conditions  we  find  that  the  board  acted  purposefully  to 
create  and  maintain  segregation  at  Barrett 

8.  The  board  maintained  the  segregated  condition  which  it  had 
created  at  Barrett  by  failing  to  take  any  action  to  correct  it  between 
1960  and  1969.  On  April  24, 1969,  the  board  passed  Resolution  1531 
(operative  September  1969)  which  would  have  desegregated  Barrett 
by  altering  school  district  boundaries.  Prior  to  the  passage  of  Resolu- 
tion 1531,  Barrett  was  93  percent  Negro  and  7 percent  Hispano.  The 
racial  composition  in  that  school  subsequent  to  implementation  of 
1531  would  have  been  73  percent  Anglo,  24  percent  Negro,  3 percent 
Hispano. 

9.  On  June  9, 1969,  the  board,  by  a 4 to  3 vote,  rescinded  Resolution 
1531  and  thereby  reaffrmed  its  prior  policy  of  maintaining  and  per- 
petuating segregation  at  Barrett.  Although  this  was  carried  out  . in 
response  to  what  was  called  a voter  mandate  in  a school  board  election, 
there  can  be  no  doubt  that  the  purpose  and  effect  of  the  action  was 
segregation. 

• STEDMAN  ELEMENTARY  SCHOOL 

Located  at  East  29th  Avenue  and  Dexter  Street  (eight  blocks  east  of 
Barrett  Elementary  School) 

1.  Stedman  Elementary  School  was  in  1960  a predominantly  “white” 
school,  the  student  body  being  only  4 percent  Negro.  However,  as  a 
result  of  Negro  population  trends  and  rigid  adherence  to  school 
boundaries  by  the  board,  by  1962  Stedman  was  50-65  percent  Negro. 

2.  In  1962  and  for  several  years  prior  thereto,  Stedman  had  been 
overcrowded.  Although  Stedman  could  not  be  considered  a segregated 
school  at  that  time,  it  was  clear  by  virtue  of  area  population  movement 
that  it  would  become  segregated  in  the  near  future  if  immediate  steps 
were  not  taken  to  alleviate  the  overcrowding  and  stabilize  the  racial 
composition.  Seven  boundary  changes  were  proposed  in  1962,  three 
of  which  wond  have  relieved  overcrowding  at  Stedman  by  placing  the 
overflow  in  Smith,  Hallett,  and  Park  Hill,  each  of  which  was  pre- 
dominantly Anglo  at  that  time.  The  board  rejected  the  three  Stedman 
proposals,  adopting  the  other  four  which  pertained  to  areas  with  Negro 
populations  of  less  than  3 percent.  By  refusing  to  pass  the  proposed 
boundary  changes  for  Stedman,  overcrowding  was  perpetuated  and 
Negro  students  at  that  school  were  prevented  from  attending  nearby 
“Anglo”  schools. 
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3.  By  1963  Steelman  was  only  18.6  percent  Anglo  and  was  still  over- 

crowded. In  1964,  the  board  adopted  several  boundary  changes,  two  of 
which  had  the  immediate  effect  of  aggravating  the  segregated  situa- 
tion at  Stedman  by  transferring  predominantly  Anglo  portions  of  the 
Stedman  district  to  other  “white”  schools  in  the  area.  First,  a pre- 
dominantly “white”  portion  of  the  Stedman  zone  was  detached  to 
Hallctt.  Second,  the  Park  Ilill-Stedman  optional  zone  was  transferred 
to  Park  Hill.  This  area  was  approximately  96  percent  Anglo,  and 
represented  that  part  of  the  Steelman'  clistnct  with  the  lowest  Negro 
population.  These  changes  did  not  significantly  reduce  overcrowding 
at  Stedman.  Rather,  they  tended  to  further  segregate  Stedman  by  re- 
moving the  option  open  to  many  Anglo  students  to  attend  Stedman 
and  preventing  Negro  students  at  that  school  from  attending  the 
predominantly  Anglo  schools  in  Park  Hill.  . . ' 

4.  Between  May  1964  and  May  1965,  four  mobile  units  were  placed 
at  Stedman  to  relieve  the  overcrowded  conditions.  This,  like  the  pre- 
vious actions  of  the  board  with  respect  to  school  boundaries  in  the 
Stedman  district,  had  the  effect  of  preserving  the  Anglo  character  of 
certain  Park  Hill  schools  and  the  segregated  status  of  Stedman. 

5.  As  of  1968,  Stedman  was  94.0  percent  Negro  and  3.9  percent 
Anglo.  On  April  24,  1969,  the  school  board  passed  Resolution  1531 
which  was  designed  to  alleviate  the  containment  of  Negro  students 
in  Stedman  which  had  resulted  from  the  board’s  conscious  efforts  to 
preserve  the  Anglo  character  of  other  Park  Hill  schools.  While  1531 
would  not  have  substantially  reduced  the  percentages  of  Negro  stu- 
dents at  Stedman,  it  did  provide  that  an  additional  120  Negro  chil- 
dren were  to  be  transported  from  Stedman  to  predominantly  Anglo 
schools  (prior  to  this  time  286  Stedman  students  were  being  bused  to 
Force,  Schcnck,  and  Denison  schools).  This  would  have  provided  an 
additional  outlet  for  Negro  children  at  Stedman,  enabling  them  to  at- 
tend a racially  integrated  school,  and  at  the  same  time  would  have 
removed  the  need  for  the  four  mobile  units.  This  was  designed  to  re- 
lieve and  mitigate  the  intense  segregation  condition  at  Stedman  as 
well  as  to  relieve  overcrowding. 

6.  On  June  9, 1969,  the  school  board  repealed  Resolution  1531.  The 
natural  and  probable  consequences  of  the  board’s  action  was  to  con- 
tinue the  containment  of  Negro  students  at  Stedman  and  to  reassign 
Negro  children  who  would  have  attended  an  integrated  school  under 
Resolution  1531  to  the  segregated  Stedman. 

7.  The  actions  of  the  board  with  respect  to  boundary  changes,  in- 
stallation of  mobile  units  and  repeal  of  Resolution  1531  shows  a con- 
tinuous affirmative  policy  designed  to  isolate  Negro  childrcn  at  Sted- 
man and  to  thereby  preserve  the  “white”  character  of  other  Park  Hill 
schools. 

PARK  HILL  AND  nilLIPS  ELEMENTARY  SCHOOLS 

Park  Hill,  located  at  5050  East  19th  Avenue,  eight  blocks  south  and 
six  blocks  east  of  Barrett) . Philips,  located  at  6550  East  21st  Avenue 
(seven  blocks  south  and  25  blocks  east  of  Barrett) . 

1.  In  1960  both  Park  Hill  and  Philips  Elementary  Schools  were 
overwhelmingly  Anglo  in  racial  composition.  Despite  continued 
Negro  population  movement  into  these  school  districts,  Park  Hill  and 
Philips  presently  continue  to  have  a majority  of  Anglos  in  the  stu- 
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dent  body.  This  characteristic  of  both  schools  is  due  at  least  in  part  to 
the  efforts  of  the  board  to  prevent  tlie  use  of  Park  lull  and  especially 
Philips  to  relieve  the  overcrowding  at  Stedman. 

2.  By  1068  the  racial  composition  of  Park  Hill  was  1 1.0  percent 

Anglo,  23J2  percent  Negro  and  3.0  percent  Hispano.  The  racial  compo- 
sition of  Philips  was  B5.3  percent  Anglo,  36.6  percent  Negro  and  65 
iicrccnt  Hispano.  The  probable  result  of  maintaining  rigid  school 
boundaries  in  these  districts  combined  with  the  preset  trend  of Negro 
Imputation  movement  would  bo  the  transition  of  Philips  and  "uric 
lull  into  substantially  segregated  schools.  

3.  On  April  24, 1069,  the  board  passed  Kcsolution  lo31  which  would 
hare  stabilised  the  racial  composition  of  these  two  schools  (Park  Hill 
would  have  been  stabilised  at  70  percent  Anglo,  13  percent  Negro, 
8 percent  Hispano:  Philips  would  nave  been  stabilised  at  70  percent 
Anglo,  22  percent  Negro,  8 percent  Hispano) . by  a system  of  transport- 
ing some  *0  students  at  Park  Hill  to  Steele  and  Steck  Elementary 
Schools  and  80  students  from  Philips  to  Ashley  and  Palmer  Elemen- 
tary Schools.  Also,  80  students  would  be  transported  to  Philips  from 
Palmer  and  Montclair  Elementary  Schools.  Kcsolution  1531  recog- 
nized tlie  interrelationship  between  Philips  and  Park  Hill  schools 
and  Stedman,  Barrett  and  Mallett.  Tims,  even  though  Philips  and 
Park  Hill  were  not  segregated  as  of  1969,  tlie  board  felt  that  effective 
desegregation  could  take  place  at  Barrett,  Stedman,  and  Hallctt  only 
if  otlicr  Park  Hill  area  schools  were  included  in  a total  plan. 

4.  Tlie  school  board  repealed  Resolution  1531  on  .Tone  9, 1969.  Tlie 
effect  of  this  action  was  to  restore  the  original  1 boundaries  in  tlie  Park 
Hilt  and  Philips  districts,  the  probable  result  of  which  would  be  a 
gradual  increase  of  Negro  students  into  Park  Hill  and  Philips  schools 
ultimately  approaching' a segregated  situation.  Furthermore,  by  repeal 
of  1531  Park  Hill  and  Philips  would  be  reestablished  as  buffets  against 
the  influx  of  Negro  children  into  other  Anglo  schools  in  the  Park  Hill 
area.  Stedman,  Barrett,  and  Hallet  wmilcfbe  returned  to  their  status 
ns  overcrowded,  segregated  schools  with  no  effective  ontlet  provided 
into  predominantly  Anglo  schools  such  as  Ashley  and  Palmer. 

5.  In  light  of  tlie  natural  and  probable  segregative  consMoewes  of 

removing  the  stabilising  effect  of  Resolution  1531  on  Park  Hill  and 
Philips  and  reestablishing  the  original  district  1 boundaries,  the  hoard 
must  be  regarded  as  having  acted  with  a purpose  of  approving  those 
consequences.  4 

6.  These  boundary  changes  for  Park  Hill  and  Philips  are  necessary, 
to  the  success  of  tlie  entire  plan  called  for  in  Resolution  1531. 


mtjjftr  twansmiir  settoot. 

Located  at  2950  ♦Tasmine  Street  (20  blocks  cast  of  Barrett) 

L The  Negro  enrollment  at  Hal  left  Elementary  School  has  increased 
from  approximately  1 percent  in  1960  to  90  percent  in  1938- 
2.  In  1962.  several  boundary  changes  in  the  Park  Hill  elementary 
school  districts  were  proposed  and  all  but  three  were  adopted  by  tlie 
board.  One  of  tlie  three  boundary  proposals  considered  bnt : not  adopted 
wtitiW  tiatnp  detached  p#**  tJw  Stentitan  district  to  Hallrtt*  At  that 
time  Stedman  was  50-65  percent  Negro  and  was  overcrowded,  whereas 
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Hallett  was  operating  under  capacity  and  was  approximately  85-05 
percent  Anglo.  Tho  ndoption  of  this  boundary  change  would  have 
relieved  some  overcrowding  at  Stcdman  while  increasing  Negro  enroll* 
merit  at  Hallett.  By  refusing  to  adopt  the  change,  Negro  students  were 
confined  in  an  overcrowded,  segregated  school  and  were  denied  the 
opportunity  of  attending  an  integrated  school. 

3.  One  of  the  1062  boundary  changes  which  was  adopted  assigned 
the  Hallett-Philips  optional  zone  to  Philips.  This  reassigned  none  was 
predominantly  Anglo  and  Philips  was  at  this  time  virtually  100  per* 
cent  Anglo.  There  was  no  problem  of  overcrowding  at  either  Hallett 
or  Philips.  All  that  was  accomplished  was  the  moving  of  Anglo  stu* 
dents  from  a school  district  which  would  gradually  become  predomi* 
nantlv  Negro  to  ono  which  has  remained  predominantly  Anglo. 

4.  By  1064  Hallett  was  68.5  percent  Anglo.  A boundary  change  in 
that  year  detached  a predominantly  Anglo  area  from  the  Stedman 
district  to  Hallett,  and  detached  an  80  percent  Anglo  area  from  Hallett 
to  Philips.  This  latter  area  constituted  the  section  of  highest  Anglo 
concentration  in  the  Hallett  district.  After  the  1064  boundary  changes, 
Hallett  was  only  41.5  percent  Anglo.  This  decrease  in  Anglo  enroll* 
ment  was  due  in  part  to  the  transfer  of  the  predominantly  “white” 
portion  of  Hallett’s  attendance  area  to  Philips. 

5.  In  1965.  four  mobile  units  were  constructed  at  Hallett.  Shortly 
thereafter,  the  board  also  approved  the  construction  of  additional 
classrooms.  At  this  time  Hallett  was  approximately  75  percent  Negro. 
The  effect  of  the  mobile  units  and  additional  classrooms  was  to  solidify 
segregation  at  Hallett  increasing  its  capacity  to  absorb  the  additional 
influx  of  Negro  population  into  the  area. 

6.  Resolution  1531,  adopted  by  the  board  on  April  24, 1969,  provided 
that  the  superintendent  develop  and  institute  plans  to  make  Hallett  a 
demonstration  integrated  school  by  use  of  voluntary  transfer  of  pupils. 
The  proposed  plan  would  have  transferred  505  Anglo  students  to  Hal* 
lett  while  transporting  500  Hallett  pupils  to  predominantly  Anglo 
schools.  This  would  have  decreased  the  Negro  concentration  at  Hallett 
from  approximately  90  percent  to  about  40  percent. 

?.'  Resolution  1533,  passed  by  the  hoard  after  the  rescission  of  Res* 
olntion  1531,  also  provides  for  a “voluntary  exchange  plan”  for  Hal* 
lett.  Although  this  latter  resolution  does  not  refer  to  the  purpose  of 
integration^  as  did  Resolution  1531,  its  intention  seems  to  be 'suit* 
stantially  similar  to  that  of  1531  with  regard  to  the  Hallett  situation. 

SMtLtf  JtlStOR  TttOTt  srttOOt. 

Located  at  2540  Holly  Street 

1.  In  1968  Smiley  Junior  High  School  was  23.6  percent  Anglo,  71.6 
|iencent  Negro  and  3.7  percent  Hispano.  The  elementary  school  feeders 
for  Smiley  are  Hallett  ( 10.1  percent  Anglo,  84.4  percent  Negro,  3.7 
percent  Hispano)  : Park  Hill  (71  percent  Anglo,  23.2  percent  Negro, 
3.f  percent  Hispano) : Smith  (2.8  percent  Anglo,  94.9  percent  Negro, 
1.6  percent  Hispano) : Philips  (55.3  percent  Anglo.  36.6  percent  Negro, 
5.2  percent  Hispano) : Stcdman  (3.9  percent  Anglo,  92.4  percent  Negro, 
24)  percent  Hispano) ; Ashlev  (85.8  percent  Anglo,  6.4  percent  Negro, 
5.8  percent  Hispano)  * and  Harrington  (5.0  percent  Anglo,  77.7  per* 
cent  Negro,  15.2  percent  Hispano).  Became  of  Negro  population  move- 
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ment  into  this  area,  it  is  substantially  certain  that  continuance  of  the 
boundaries  as  reestablished  by  repeal  of  Resolutions  1620  and  1624  will 
result  in  Smiley  becoming  almost  completely  Negro  in  the  future. 

2.  Smiley  has  the  scond  highest  number  of  minority  teachers  of  any 
junior  high  school  in  the  city.  There  arc  23  Negro  and  Hispano  teach- 
ers at  Smiley,  while  no  other  junior  high  school,  with  the  exception 
of  Cole,  has  more  than  six  teachers  from  racial  minority  groups. 

3.  In  light  of  the  racial  composition  of  the  Smiley  student  body  and 

faculty  in  1068,  the  racial  coni])osition  of  the  Smiley  feeders,  and  Negro 
imputation  movement  into  the  area,  we  find  that  in  1968  Smiley  was 
a segregated  school.  . 

4.  In  1969  the  school  board  undertook  to  correct  the  segregated  sit- 
uation at  Smiley  by  the  adoption  of  Resolutions  1520  ana  1624.  These 
resolutions  were  designed  to  desegregate  Smiley  by  a substantial  alter- 
ation of  junior  high  school  boundary  lines.  Had  the  resolutions  been 
implemented,  the  racial  composition  of  Smiley  would  have  been  72 
percent  Anglo,  23  percent  Negro,  and  6 percent  Hispano. 

5.  On  June  9, 1960,  the  board  repealed  Resolutions  1620  and  1624. 
The  effect  of  this  repeal  was  to  reestablish  Smiley  as  a segregated  school 
by  affirmative  board  action.  At  the  time  of  the  repeal,  it  was  attain 
that  such  action  would  perpetuate  the  racial  composition  of  Smiley  at 
over  76  percent  minority  and  that  future  Negro  population  move- 
ment would  ultimately  increase  this  percentage.  Thus,  the  board  acted 
with  full  knowledge  of  exactly  what  the  consequences  of  the  repeal 
would  be.  We,  therefore,  find  that  the  action  of  the  board  in  rescinding 
resolutions  1620  and  1524  was  willful  as  to  its  effect  on  Smiley. 


cast  matt  school 


Located  at  1545  Detroit  Street 

1.  Before  passage  of  Resolution  1620,  East  High  School  was  approxi- 

mately 54  percent  Anglo,  40  percent  Negro,  and  7 percent  Hispano. 
Resolution  1520  would  have  reduced  the  racial  minority  enrollment  at 
East  to  32  percent.  Neither  before  nor  after  the  passage  of  1620  could 
East  be  considered  a segregated  school.  # ,.A, 

2.  The  boundaty  changes  embodied  in  Resolution  1620, 1524,  and  1531 
would  have  indirectly  affected  the  racial  composition  of  East  through 
changes  in  East’s  feeder  schools.  Recession  of  these  resolutions jngnt, 
through  the  feeder  system,  result  in  a segregated  situation  at  East  m 
the  future. 

SmtitAttT  op  Fixntxos 


All  of  the  elemcntaiy  schools  discussed  in  the  snpplementaj  findings 
set  forth  above  are  located  in  the  Park  Hill  area.  There  is  a high 
degree  of  interrelationship  among  these  schools,  so  that  any  action  by 
the  board  affecting  the  racial  composition  of  one  would  almost  cer- 
tainlv  Inure  att  effect  on  the  others*  t^tthermote* 
elementaiy  schools  operate  as  feeders  for  Smiley  Junior  High  School 
(with  the  exception  of  Rarrett),  any  factors  affecting  the  racial  com- 
position of  the  elementary  schools  will  also  have  a similar  effect  on 
Smiley.  It  is  significant  to  note  that  board  actions  between  I960  and 
1969.  such  as  the  1962  and  1964  bonndary  changes,  dealt  with  the  entire 
Park  Hill  area  and  had  some  effect  on  each  school  m that  section  of 
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the  city.  Thus,  the  board  itself  lias  continuously  recognized  the  inter- 
relationship of  schools  in  northeast  Denver. 

Between  I960  and  1969  the  hoard’s  policies  with  respect  to  these 
northeast  Denver  schools  show  an  undcviating  purpose  to  isolate  Negro 
students  first  in  Barrett,  and  later  in  Stedman  ana  Ilallctt  while  pre- 
serving the  Anglo  character  of  schools  such  ns  Philips  and  Park  Hill. 
The  ultimate  effect  of  the  boards  actions  mid  policies  in  the  face  of  a 
steady  influx  of  Negro  families  into  the  area  was  to  create  and  main- 
tain segregated  situations  at  Barrett,  Stedman,  and  Hallctt  which 
ultimately  led  to  a substantially  segregated  situation  at  Smiley. 

In  adopting  Resolutions  1520, 1524,  and  1531,  the  board  recognized 
its  constitutional  responsibility  to  desegregate  schools  in  northeast 
Denver.  These  resolutions  wore  "adopted  by  a 5 to  2 majority  following 
the  recommendations  of  both  the  Special  Study  Committee  created  in 
1962  and  a second  committee  created  in  1966,  and  recommendations 
contained  in  the  report  of  Dr.  Gilberts  and  the  board  staff  submitted 
in  October  1968.  The  reports  of  the  1962  and  1966  committees  made 
clear  that  the  continued  rigid  adherence  to  the  established  school 
boundary  lines  had  led  to  segregation  several  Park  Hill  schools. 
These  resolutions  constituted  legitimate  legislative  nction  designed  to 
remove  the  segregation  in  Park  Hill  schools  by  means  which  were  both 
moderate  and  reasonable  in  lijriit  of  existing  conditions. 

Resolutions  1520.  1524,  and  1531  were  designed  to  relieve  segrega- 
tion in  Barrett,  Stedman.  Hallctt.  and  Smiley  by  altering  school  dis- 
trict. boundaries.  Among  other  tilings  these  resolutions  would  have 
transferred  heavily  concentrated  Negro  portions  of  the  Barrett.  Park 
Hill.  Philips,  and  Smilev  districts  to  predominantly  Anglo  schools, 
while  transporting  a substantial  number  of  Anglo  students  to  the 
segregated  schools.  Segregation  at  Hallett  and  Stedman  was  to  lie 
relieved  by  a vigorous  policy  of  voluntary  bussing.  Although  at  the 
time  these  resolutions  were  pass**!  Philips  and  Park  Hill  schools  were 
not  segregated,  the  Ironrd  recognized  that  they  were  key  elements  in 
dealing  with  the  intermitted  situation  in  northeast  Denver  and  that 
any  overall  scheme,  for  desegregating  Barrett,  Hallctt.  Stedman.  and 
Smilev  would  necessarilv  requite  affirmative  action  with  respect  to 
Park  Hill  and  Philips. 

On  June  9,  1969,  the  board  rescinded  Resolutions  1520,  1524,  and 
1531.  This  action  was  taken  with  little  study  and  was  not  justified  in 
terms  of  educational  opportunity,  educational  quality,  or  other  legiti- 
mate factors.  The  only  stated  purpose  for  the  rescission  was  that  of 
keeping  faith  with  the  trill  of  the  majority  of  the  electorate. 

The  effect  of  the  rescission  was  to  restore  and  perpetuate  the  statns 
quo  as  it  existed  in  northeast  Denver  prior  to  the  passage  of  Resolu- 
tions 1520. 1524,  and  1531.  This  statns  quo  was  one  of  segregation  at 
Barrett,  Hallett,  Stedman,  and  Smiley.  As  a replacement  for  proposals 
embodied  in  Resolutions  1520, 1524,  and  1531,  the  board  adopted  Reso- 
Intion  1533  which  in  essence  provides  for  desegregation  on  a voluntary 
basis,  a program  which  has  been  unsuccessful  and  which  famishes 
little  promise. 
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1.  The  policies  nnd  actions  of  tho  board  prior  to  the  adoption  of 
Resolutions  1520,  1524,  and  1531,  which  conduct  is  specifically  de- 
scribed in  the  foregoing  findings,  constitute  de  jure  segregation. 

2.  The  adoption  of  Resolutions  1520, 1524,  and  1531  was  a bona  fide 

attempt  of  the  hoard  to  recognize  the  constitutional  rights  of  the  1 ar- 
sons affected  by  the  prior  segregation.  .... 

3.  The  rescission  of  Resolutions  1520, 1524,  nnd  1531  was  n legislative 
act  which  had  for  its  purpose  restoration  of  the  old  status  fpio  and  was 
designed  to  perpetuate  segregation  in  the  affected  area.  Tips  net  in  nnd 
of  itself  was  an  act  of  de  jure  segregation.  It  was  unconstitutional  and 


4.  Section  407(a)  of  the  Civil  Rights  Act  of  1064.  title  42  T7.S.C. 
2000c-6(a)  has  been  fully  considered.  It  does  not  apply  to  a private 
civil  rights  action  asserting  violation  of  the  Constitution.  A supple- 
mental opinion  will  expound  the  reasons  in  support  of  this  conclusion. 


PREiYTMTNARY  INJUNCTION 


This  matter  having  come  on  for  hearing  upon  remand  hy  the  Court 
of  Appeals  for  the  10th  Circuit  on  the  motion  of  plaintiffs  for  a pre- 
liminary injunction,  and  the  court  having  heard  the  testimony  of  the 
witnesses,  having  reviewed  and  considered  the  exhibits  in  evidence 
herein,  and  having  heard  the  statements  of  counsel : 

The  court  finds  that: 

1.  The  court  has  jurisdiction  over  the  subject  matter  of  this 
action  under  28  U.S.CL  1343(3)  and  1343(4).  This  is  a civil  action 
authorized  by  law  and  arising  under  title  42  U.S.C.  1983  and  the 
14th  amendment  of  the  Constitution  of  the  United  States: 

2.  The  court  has  jurisdiction  over  the  parties  herein : 

3.  Plaintiffs  and  the  classes  which  they  represent  have  no  ade- 
quate remedy  at  law^ 

4.  Unless  this  preliminary  injunction  issues,  plaintiffs  and  the 
classes  which  they  represent  will  suffer  irreparable  injury; 

5.  Plaintiffs  and  their  classes  have  demonstrated  a reasonable 
probability  that  they  will  ultimately  prevail  upon  a full  trial  of 
the  merits  herein* 

Based  upon  the  foregoing  findings  together  with  these  contained  in 
the  opinion  heretofore  rendered  it  is 

Ordered,  adjudged,  and  decreed  that  the  motion  for  a tem- 
porary injunction  shonld  be  and  the  same  is  hereby  granted 
to  the*  following  extent: 

Hie  defendants,  their  agents  and  servants  are  enjoined 
and  restrained,  dnring  the  pendency  of  this  action,  from 
any  conduct  which  would  modify  the  status  quo  as  it 
existed  prior  to  June  9, 1969,  in  respect  to  acquisition  of 
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equipment,  destruction  or  relocation  of  documents,  writ- 
ings and  memoranda,  and  are  further  enjoined  and  re- 
strained from  implementing  Resolution  1633,  insofar  as 
that  resolution  is  an  integral  part,  of  the  rescission  of 
Resolutions  1620,  1624,  and  1631,  and  would  seek  to  re- 
store the  segregated  conditions  which  existed  prior  to  the 
adoption  of  Resolutions  1520, 1524,  and  1631. 

The  defendants,  their  agents,  and  servants  are  further 
ordered  to  make  effective  the  following  integration  politics: 

Resolution  1520  insofar  as  it  applies  to  Smiley  Junior 
High  School  (specifically,  paragraphs  6 and  7 of  the 
boundary  changes  embodied  m the  said  Resolution  1620) ; 

Resolution  1524  insofar  as  it  applies  to  Smiley  Junior 
High  School  (specifically,  paragraphs  1 through  9,  inclu- 
sive, of  the  boundary  changes  embodied  in  Resolution 
1624)  (paragraphs  8 and  9 being  necessary  to  the  dcsM- 
tegation  of  Smiley  Junior  High  School).  Paragraphs 
A,  B,  C,  and  I)  of  Resolution  1624,  which  deal  with  Cole 
Junior  High  School,  arc  not  here  considered,  but  nothing 
herein  contained  is  intended  to  prevent  the  implementa- 
tion of  those  boundary  changes.  Ruling  on  these  changes 
is  reserved  until  the  trial. 

Resolution  1631  insofar  as  it  applies  to  boundary 
changes  concerning  Barrett,  Park  Hill,  and  Philips  Ele- 
mentary Schools,  and  insofar  as  it  directs  the  super- 
intendent to  establish  Hallett  Elementary  School  as  a 
demonstration  integrated  school  through  voluntary 
transportation  and  to  continue  the  practice  of  transport- 
ing students  from  Stedman  Elementary  School  to  relieve 
overcrowding  and  to  permit  the  removal  of  mobile  class- 
room units  at  that  school. 

Resolutions  1520, 1524,  and  1531  do  not  expressly  call 
for  compulsory  transportation;  however,  the  board  has 
had  for  many  years  and  now  has  a policy  of  transporting 
students  who  live  a re  tain  distance  from  their  schools. 
Such  transportation  is  probably  neccssaiy  in  order  to 
cany  out  this  decree,  bnt  nothing  in  this  order  shall  be 
construct  to  require  the  board  to  use  such  transportation 
if  it  can  be  dispensed  with. 

Nothing  in  this  order  shall  prevent  the  school  board  from 
proposing  and  submitting  to  this  court  any  other  plan  for 

integration.  . . . „ . t . 

Rulings  concerning  East  High  School  and  Cole  Junior 
High  School  are  hereby  reserved  pending  consideration  of 
this  action  at  the  trial  on  the  merits. 

This  temporary  injunction  shall  continue  during  the  pendency  of 
this  suit  and  until  the  action  is  tried  on  its  merits. 


Uv*i. 
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APPEoDlX  A 


OPINION 

Ari’MCAMLmr  op  Section*  407 (a)  op  the  Civil  Rights  Act  of  1964 

The  Court  of  Appeals  for  the  10th  Circuit  has  remanded  this  case 
in  part  for  this  court’s  prior  determination  of  the  applicability  and 
effect  of  section  407(a)  of  the  Civil  Rights  Act  of  1C64  (42  U.S.C. 
2000c-6(a)  ),  which  section  contains  the  following  proviso: 

. . . provided  that  nothing  herein  shall  empower  any  offi- 
cial or  court  of  the  United  States  to  issue  any  order  seeking 
to  achieve  a racial  balance  in  any  school  by  requiring  the 
transportation  of  pupils  or  students  from  one  school  to  an- 
other or  one  school  district  to  another  in  order  to  achieve  such 
racial  balance,  or  otherwise  enlarge  the  existing  power  of  the 
court  to  insure  compliance  with  constitutional  standards. 

We  have  considered  the  arguments  of  counsel,  both  oral  and  in 
briefs.  We  conclude  that  the  above  proviso  does  not  limit  the  power 
of  this  court  to  direct  the  school  board  to  implement  Resolutions  1520, 
1524.  and  1531  to  the  extent  ordered. 

Section  407 (a)  refers  to  actions  brought  by  the  Attorney  General 
of  the  United  States  under  the  authority  granted  him  by  that  section. 
The  proviso  appears  in  this  context,  and  thus  on  its  face  does  not  apply 
to  a case  such  as  this,  which  is  not  brought  by  the  Attorney  General. 
Defendants  call  our  attention  to  a comment  made  by  then  Senator 
Humphrey  during  congressional  debate  on  the  act  to  the  effect  that 
the  proviso  applies  to  the  entire  1964  Civil  Rights  Act.  Assuming  that 
construction  to  be  correct,  the  instant  case  is  not  brought  under  the 
1964  Civil  Rights  Act  but  rather  under  28  U.S.C.  1343  and  42  U.S.C. 
1983. 
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The  legislative  history  of  section  407  (n)  indicates  that  the  proviso 
meant  only  that  Congress  was  not  taking  a position  on  the  question  of 
the  propriety  of  trans|K>rtntion  to  achieve  racial  balance  in  a case  of 
de  facto  segregation.  See  United  States  v.  Jefferson  County  lid.  of  Ed. 
(372  F.  2d  83G,  880  (5th  Cir.  1066).  a(Td  on  rehearing  with  order 
modified.  (380  F.  2d  385  5th  Cir.  1067)  (en  banc). 

We  have  concluded  that  the  instant  ease  is  one  in  which  the  Ixaml 
has  actively  contributed  to  the  segregated  conditions  found  to  exist. 
The  act  applies,  if  at  all,  to  a de  facto  segregation  situation.  The  Court 
of  Appeals  for  the  Seventh  Circuit  made  this  distinction  in  United 
States  v.  School  District  151  of  Cook  County , Illinois.  (401  F.  2d  1125 
(7th  Cir.  1068)),  where  it  was  held  that  the  proviso  in  section  407(a) 
had  no  application  where  transportation  was  “not  done  to  achieve 
racial  balance,  although  that  may  be  a result,  hut  to  counteract  the 
legacy  left  by  the  Imnrd's  history  of  discrimination.”  (401  F.  2d  at 
1130.)  Counteracting  a legncv  is  precisely  what  the  order  in  the  instant 
case  is  intended  to  do. 

The  language  of  the  proviso  indicates  that  its  purpose  was  to  pre- 
vent the  implication  that  section  407(a)  enlarged  the  powers  of  the 
Federal  courts.  The  proviso  states  that,  the  section  grants  a court  no 
power  to  order  transportation  to  achieve,  racial  Imlancc.  nor  does  the 
section  “otherwise  enlarge  the  existing  power  of  the  court  to  insure 
compliance  with  constitutional  standards.”  The  equitable  powers  of 
the  courts  in  directing  compliance  with  constitutional  mandates  exist 
independent  of  the  1661  Civil  Rights  Act.  United  States  v.  Jefferson 
County  Bd.  of  Ed.  (372  F.  2d  836. 880  (5th  Cir.  1666) ).  The  proviso 
merely  explains  that  section  407(a)  is  not  to  be  construed  to  enlarge 
the  powers  of  the  courts;  it  does  not  limit  those  powers. 

It  would  be  inconsistent  to  construe  the  proviso  as  a limitation  on 
the  power  of  the  courts  to  correct  a deprivation  of  rights  which  sec* 
tion  407(a)  itself  is  intended  to  remedy.  The  congressional  policy  be* 
hind  the  1964  act  should  not  be  diluted  by  such  a construction. 

In  United  States  v.  School  District  151  of  Cook  County.  Illinois 
(286  F.Supp;  786  (JJYD.T11.  1968)),  the  district  court  considered  the 
instant  question  and  concluded : 

That  provision  of  42  TT.S.C.  2000c-G  widely  withholds  from 
the  courts  the  power  to  require  transportation  of  pupils  to 
overcome  racial  imbalance  in  public  schools  roust  he  construed 
to  relate  to  so-called  de  facto  or  adventitious  segregation.  It 
is  inapplicable  where,  as  here,  the  existing  segregation  of 
pupils  and  teachers  is  inseparable  from  the  practices  and  poli- 
cies of  the  defendants. 

(286  F.  Snpp.  at  799.) 

In  affirming  this  construction  of  the  .statute  the  Court  of  Appeals 
for  the  Seventh  Circuit  used  the  following  strong  language: 

Defendants  next  contend  that  they  have  no  constitutional 
duty  to  bus  pupils,  in  the  district,  to  achieve  n racial  balance. 

It  is  trnc  that  42  U.S.C.  2000c-6  withholds  power  from  offi- 
cials and  courts  of  the  United  States  to  order  transportation 
of  pupils  from  one  school  to  another  for  the  purpose  of  achiev- 
ing racial  balance.  However,  this  question  is  not  before  ns. 
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Although  we  recognize  that  past  residential  segregation  it- 
self, in  the  district,  severely  unbalanced  racially  the  school 
population,  the  district  court’s  judgment  is  directed  at  the 
unlawful  segregation  of  Negro  pupils  from  their  white  coun- 
terparts which  is  a direct  result  of  the  board’s  discriminatory 
action.  Therefore,  the  district  court's  older  is  directed  at  eli- 
minating the  school  segregation  that  it  found  to  lx*  uncon- 
stitutional, bv  means  of  a plan  which  to  some  extent  will  dis- 
tribute pupils  throughout  the  district,  presumably  by  bus. 
This  is  not  done  to  nehieve  racial  balance,  although' that  may 
be  a result,  but  to  counteract  the  legacy  left  by  the  boards 
history  of  discrimination. 

The  Constitution  forbids  the  enforcement  by  the  Illinois 
School  District,  of  segregation  of  Negroes  from  whites  merely 
because  they  are  Negroes.  The  congressional  withholding  of 
tho  power  of  courts  m section  2000c-G  cannot  lx*  interpreted 
to  frustrate  the  constitutional  prohibition.  The  order  here 
does  not  direct  thnt  a mere  imbalance  of  Negro  and  white 
pupils  be  corrected.  It  is  based  on  findings  of  unconstitutional, 
purposeful  segregation  of  Negroes,  and  it  directs  defendants 
to  adopt  a plan  to  eliminate  segregation  and  refrain  from  the 
unlawful  conduct  thnt  produced  it. 

United  State s v.  School  District  16 1 of  Cook  County , Illinois 
(404 F. 2d  1125, 1130  (7th Cir.  1908)  ). 

Judge  Wisdom,  writing  for  the  Court  of  Appeals  for  the  Fifth 
Circuit  in  the  Jefferson  County  case,  nlso  considered  the  applicability 
of  the  statute  to  a de  jure  case  and  determined  .that  it  did  not  apply. 

The  nbovc  nre  the  sum  totnl  of  court  decisions  on  the  subject.  How- 
ever, they  dispel  any  doubt  as  to  its  applicability. 

We  add  that  in  recyalunting  the  case  in  light  of  the  statute  and  in 
reconsidering  Resolutions  1520,  1524,  nnd  1531,  we  determined  that 
the  effort  in  1520  to  desegregate  East  High  School  was  not  within 
the  ambit  of  a preliminary  injunction  either  because  of  the  statute 
or  for  the  equally  good  reason  thnt  the  evidence  as  of  now  fails  to 
discloso  a condition  at  East-  which  merits  a preliminary  injunction. 


313  F.  Supp.  61  (1970) 

Action  to  eliminate  school  segregation.  The  district  court,  William  E. 
Dovle,  J.,  held  that  if  school  board  chooses  not  to  take  positive  steps 
to  alienate  de  facto  segregation,  it  must  as  minimum  insure  that  its 
schools  offer  equal  educational  opportunity,  and  that  evidence  estab- 
lished that  equal  educational  opportunity  is  not  being  provided  at 
segregated  schools  within  school  district. 

Order  accordingly . 

Sec  also  D.C.  313  FJSupp.  90. 


Barnesft  Jensen,  by  CraigS.  Bames^Holland  & Hart,  by  Gordon  G. 
Greiner,  Denver,  Colo.,  Conrad  K.  Harper,  New  Yont  City,  for 
plaintiffs. 
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Wood,  Ris  & Ilnincs,  bv  William  K.  Ris,  Henry,  Cockrell,  Quinn 
& Creighton,  by  Tliomns  E.  Creighton,  Benjamin  L.  Craig,  Michael 
Jackson,  Denver,  Colo.,  for  defendant*,  except  John  H.  Anusse,  James 
D.  Voorhees,  Jr.,  and  Rnchel  B.  Noel,  ns  individual «. 

Charles  F.  Bregn,  Robert  E.  Temmor,  Denver,  Colo.,  for  intervening 
defendant*. 

MEMORANDUM  OPINION  AND  ORDER 

William  E.  Doyle,  district  judge. 

This  is  an  action  in  which  plaintiffs,  parents  of  children  attending 
Denver  public  schools,  sue  individually  and  on  behnlf  of  their  minor 
children.  It  is  also  brought  on  behalf  of  a class  and  has  proceeded  as 
a rule  23  class  action. 

The  complaint  contains  numerous  causes  of  action  and  counts,  but 
essentially  it  is  complained  that : 

1.  The  Board  of  Education  for  School  District  No.  1,  Denver, 
unconstitutionally  rescinded  certain  resolutions  which  were  de- 
signed to  desegregate  specific  schools  within  the  district^ 

2.  The  named  defendants  have  created  and/or  maintained  seg- 
regated student  bodies  and  faculties  in  many  of  the  schools  in 
school  district  No.  1 : 

3.  The  said  school  district  lias  provided  an  unequal  educational 
opportunity  to  students  attending  segregated  schools  within  the 
dli..  ~Ct. 

Plaintiffs  pray  for  a declaratory  judgment  that  the  above  acts  arc 
unconstitutional  and  also  seek  broad  injunctive  relief  prohibiting  the 
defendants  from  continuing  their  prior  policies  and  requiring  them 
to  remove  the  effects  of  their  unconstitutional  acts. 

In  July  1069,  an  extensive  trial  was  had  on  plaintiffs’  motion  for  a 
preliminary  injunction  as  to  their  first  claim  for  relief,  which  claim 
alleged  that  the  rescission  of  the  remedial  school  board  Resolutions 
1620, 1524,  and  1531  was  an  unconstitutional  act.  This  court  held  that 
this  attempted  rescission  was  in  fact  unconstitutional,  and  ordered  that 
specified  portions  of  Resolutions  1520.  1524,  and  1531  be  effectuated 
pending  nill  trial  on  the  merits.  Re  ye*  v.  School  Dhtrict  No.  1,  Denver , 
Colo.  (303  F.  Supp.  279  (D.Colo.)  ),  Supplemental  Findings  and  Con- 
clusions (303  F.Snpp.  289  (D.Colo.  I960)). 

In  February  1970,  the  case  was  tried  on  its  merits.  The  plaintiffs,  the 
defendants,  and  the  intervening  defendants  were  fullv  heard.  This  was 
a trial  which  continued  for  14  trial  days.  It  produced  over  2,000  pages 
of  testimony  and  several  hundred  nxhibits.  Thus,  the  case  has  been 
fully  tried  with  the  exception  of  submission  by  the  parties  of  tangible 
plans.  This  phase  of  the  case  was  deferred  pending  decision  on  the 
issues  involving  alleged  discrimination. 

Plaintiffs’  first  claim  for  relief  deals  solely  with  the  purpose  and 
effect  of  the  rescission  of  Resolutions  1520, 1524,  and  1531.  Plaintiffs’ 
second  claim  for  relief  consists  of  three  counts.1  The  first  count  of  the 
second  claim  alleges  that  the  board  of  education  has  purposely  created 
and/or  maintained  racial  segregation  in  certain  schools  within  the  dis- 


,The  plaintiffs’  fourth  count  of  the  second  claim  for  relief,  based  upon  main- 
tenance of  a "track  system,”  has  been  abandoned. 
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tricfc  through  boundaiy  changes,  school  site  selection,  and  the  mainte- 
nance of  the  neighborhood  school  policy.  The  second  count  alleges  that 
the  segregated  schools  within  the  district  arc  grossly  inferior  and  pro- 
vide an  unequal  educational  opportunity  for  minority  students;  that 
these  schools  do  not  even  meet  the  separate  but  equal  standard  of 
Plc8sy  v.  Ferguson  and  that  the  board  is  obligated  to  remedy  this  in- 
equality regardless  of  its  cause. 

Finally,  plaintiffs  contend  that  several  schools  were  created  and/or 
maintained  as  segregated  schools  by  actions  of  the  board,  and  that 
regardless  of  purpose  or  intent  these  acts  arc  unconstitutional.  We  will 
deal  first  with  the  schools  which  were  the  subject  of  the  prcliininniy 
hearing,  considering  the  explanatory  evidence  offered  at  trial.  Second- 
ly, we  will  consider  the  evidence  which  has  been  offered  relative  to 
segregation  and  discriminatory  educational  opportunity  in  the  core  city 
schools  and,  finally,  we  will  discuss  possible  remedies. 

I 

Plaintiffs’  first  claim  for  relief  alleges  that  the  rescission  of  school 
board  Resolutions  1520, 1524,  and  1531  was  unconstitutional  because 
its  purpose  and  effect  was  to  perpetuate  racial  segregation  in  the 
affcctca  schools.  This  claim  for  relief  was  the  subject  of  the  hearing 
on  plaintiffs’  motion  for  preliminary  injunction. 

Resolutions  1520,  1524,  and  1531,  promulgated  in  1069,  were  de- 
signed to  relieve  segregation  and  the  tendency  toward  segregation  in 
schools  located  in  the  Park  Hill  area  of  northeast^  Denver.  These 
schools  include  Barrett,  Stcdman,  Hnllett,  Smith,  Phillips,  and  Park 
Hill  Elementary  Schools;  Smiley  and  Cole  Junior  High  Schools;  and 
East  High  School. 

The  evidence  presented  at  the  preliminary  hearing  lias  been  fully 
incorporated  in  the  present  record.  We  deem  it  unnecessary  to  describe 
it  in  detail  since  it  is  fully  set  forth  in  303  F.Supp.  279, 289.  A recap 
will,  however,  servo  to  bring  those  proceedings  into  context. 

Prior  to  1050,  the  Negro  population  of  Denver  was  concentrated  in 
a portion  of  the  city  known  as  Five  Points,  which  is  located  west  of 
Park  Hill.  Beginning  in  1050,  the  Negro  population  began  an  east- 
ward migration  which,  by  1960,  had  reached  Colorado  Boulevard,  a 
natural  dividing  line.  Since  1960,  this  migration  has  extended  east  of 
Colorado  Boulevard  into  Park  Hill.  It  is  the  acts  of  the  defendants, 
taken  in  the  face  of  this  population  movement,  which  plaintiffs  con- 
tend created  the  de  jure  segregation  complained  of  in  the  first  claim  for 
relief. 

Barrett  Elementary  School  was  opened  in  1960  at  East  29th  Ave- 
nue between  Jackson  Street  and  Colorado  Boulevard.  The  site  selected 
for  Barrett,  along  with  the  size  of  the  school  and  its  established  bound- 
niy lines  insured  that  it  would  be  a segregated  school  from  the  date  of 
its  opening.3  From  these  and  other  facts,  we  concluded  at  the  pre- 
litninnry  hearing,  nnd  we  now  affirm  that  holding,  that  the  school 
lioard  intended  to  create  Barrett  as  a segregated  school  and  prevent 
Negro  children  from  attending  the  predominantly  Anglo  schools  east 
of  Colorado  Boulevard. 


* When  Barrett  opened  In  I960,  Its  student  body  was  89.6  percent  Negro. 
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At  trial  (on  the  merits)  defendants  attempted  to  justify  Barrett  on 
tho  ground  that  until  10(54  the  board  maintained  a racially  neutral 
policy.  Racial  and  ethnic  data  were  not  maintained  by  the  district,  and 
race  was  not  considered  as  a factor  in  any  decision.  Defendants  fnrthe 
stated  that : 

1.  The  Barrett  site  had  been  owned  by  the  district  since  1940 
and  a school  was  needed  in  that  general  vicinity; 

2.  Colorado  Boulevard  was  established  as  the  eastern  boundary 
of  the  Barrett  attendance  zone  because  it  was  a six-lane  highway 
and  would  have  been  a safety  hazard  were  children  required  to 
cross  it:  and 

3.  Barrett  was  built  relatively  small  because  its  main  function 
was  to  relieve  overcrowding  in  existing  schools  rather  than  to 
accommodate  any  significant  projected  increase  in  area  population. 

The  above  factors  fail  to  provide  a basis  for  inferring  that  a jnstifi* 
ably  rational  purpose  existed  for  the  action  taken  with  respect  to 
Barrett.  First,  the  district  owned  other  sites  east  of  Colorado  Boule- 
vard.* Had  a school  been  built  on  one  of  these  sites,  it  would  have  not 
onlv  served  the  Barrett  area,  it  would  also  have  been  integrated.  Sec- 
ond, the  fact  that  in  1960  many  elementary  school  subdistricts  included 
areas  on  both  sides  of  busy  thoroughfares  indicates  that  safety  was  not 
a primary  factor  in  setting  school  boundaries.4  Third,  because  of  Bar- 
rett’s small  size  and  the  location  of  its  subdistrict  boundaries,  Barrett 
relieved  overcrowding  only  at  the  two  predominantly  Negro  elemen- 
tary schools  west  of  Colorado  Boulevard  while  affording  no  relief  to 
the*  overcrowded  Anglo  Stedman  Elementary  School  eight  blocks  east 
of  the  Barrett  site.  Finally,  at  the  time,  the  decision  to  build  Barrett  at 
29th  and  Jackson  was  made  public,  a large  portion  of  the  Negro  com- 
munity opposed  the  plan  on  the  ground  that  Barrett  would  clearly  be 
a segregated  school.  This  opposition  was  made  known  to  the  board, 
und,  thus,  the  school  board  cannot  now  claim  that  it  was  uninformed 
as  to  the  racial  consequences  of  its  decisions.  Indeed,  at  that  time  it  was 
the  view  of  the  school  administration  that  it  was  precluded  from  tak- 
ing action  which  would  have  an  integrating  effect. 

Bet  ween  1960  and  1965j  several  boundary  changes  were  made,  in  the 
Park  Hill  area  and  mobile  units  were  employed  in  some  Park  Hill 
schools  to  relieve  overcrowding.8  The  effect  of  these  various  acts  on 
the  racial  composition  of  Park  Hill  schools  was  identical.  Each  tended 
to  isolate  and  concentrate  Negro  students  in  those  schools  which  had 
become  segregated  in  the  wake  of  Negro  population  influx  into  Park 


* Pr.  Oberholtser  testified  thnt  at  the  time  Barrett  was  bnilt.  the  School  Dis- 
trict also  owned  sites  at  35th  and  Dahlia  and  36th  and  Jasmine  (Tr.  pg.  2084). 

* For  example.  In  1060,  the  attendance  areas  of  the  following  elementary  schools 
inclnded  areas  on  both  sides  of  the  indicated  thoroughfares : Teller  and  Steck 
(Colorado  Bird.) : Albion,  Park  Hill,  Teller,  Stevens.  Wyman,  Emerson,  Evans, 
Greenlee,  Cheltenham,  and  Colfax  (Colfax  Ave.) ; Crofton  and  Ebert  (Broad- 
way) ; Columbian,  Cheltenham.  Eagleton  and  Bnrnnm  (Federal  Blvd.).  Further- 
more, it  was  the  policy  of  the  Board  to  place  an  elementary  school  at  the  center 
of  its  attendance  area  wherever  possible.  This  policy  was  clearly  ignored  in  the 
case  of  Barrett. 

*The  1062  and  1061  boundary  changes  affected  Stedman.  Hallett.  and  Phillips 
schools.  Mobile  nnlts  were  added  to  Stedman  in  1964  and  1965  and  to  Haltett  in 
1965.  For  a more  complete  disenssion  as  to  the  conseqnences  of  these  bonndary 
changes  and  mobile  nnlts  see  onr  opinions  on  plaintiffs'  motion  for  preliminary  in- 
junction, reported  at803F.8npp.  279  and  303  F.Snpp.  289. 
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/Irll  while  maintaining  for  ns  long  ns  possible  the  Anglo  status  of  those 
Park  Hill  schools  which  still  remained  predominantly  white.  From 
this  uniform  pattern  we  concluded  that  the  school  hoard  knew  the 
consequences  and  intended  or  at  least  approved  of  the  resultant  raejal 
concentrations.  Wo  find  nothing  in  tho  evidence  presented  at  the  trial 
which  detracts  from  this  conclusion. 

As  noted  in  our  former  opinion,  in  1962  a Special  Study  Committee 
on  Equality  of  Educational  Opportunity  in  the  Denver  Public  Schools 
(Voorhees  committee)  was  created.  Following  a thorough  study,  the 
committee  recommended  that  the  school  board  consider  racial^  ethnic, 
and  socioeconomic  factors  in  establishing  boundaries  and  locating  new 
schools,  and  that  boundaries  be  set  so  as  to  establish  heterogeneous 
school  communities.  Pursuant  to  this  recommendation,  the  board 
adopted  policy  5100,  which  called  for  changes  or  adaptations  which 
would  result  in  a more  diverse  or  heterogeneous  racial  and  ethnic 
school  population. 

A second  study  committee  (Bcrge  committee)  was  established  in 
1000  to  examine  the  policies  of  the  board  with  respect  to  the  location 
of  new  schools  in  northeast  Denver  and  to  suggest  changes  which 
would  lead  to  integration  of  student  population  in  Denver  schools. 
This  committee  recommended  that  no  new  schools  be  built  in  north- 
east Denver;  that  a cultural  arts  center  lie  established  which  would  lie 
attended  by  students  from  various  schools  on  a hnlf-dav  basis  once  or 
twice  a week ; that  educational  centers  be  crcnted ; and  that  a superior 
school  program  bo  initiated  for  Smiley  and  Baker  Junior  High 
Schools. 

After  more  than  0 years  of  studying  and  discussing  these  committee 
reports  and  recommendations,  the  board  in  1008  passed  the  “Noel 
Resolution”  (Resolution  1400).  The  “Noel  Resolution”  noted  that 
policy  5100  recognized  that  continuation  of  neighborhood  schools  had 
resulted  in  tho  concentration  of  minority  racial  and  ethnic  groups  in 
some  schools  within  tho  district  and  that  these  schools  provided  an 
unequal  educational  opportunity.  The  resolution  directed  the  superin- 
tendent of  schools  to  submit  to  the  board  a comprehensive  plan  for  the 
i ntegration  of  tho  Denver  pnbl  ic  schools. 

Pursuant  to  the  “Noel  Resolution’s”  directive,  the  superintendent 
submitted  a report  entitled  “Planning  Quality  Education — A Propo- 
sal for  Integrating  the  Denver  Public  Schools^”  Between  January  and 
April  1969,  the  board  studied  the  superintendent’s  report  and  passed 
three  resolutions— 1520,  1524,  and  1531.  These  resolutions  were  tho 
product,  of  intense  study  and  discussion  and  were  developed  only  after 
considering  some  14  alternative  plans.  Basicnlly,  their  purpose  was  to 
eliminate  segregation  in  the  Negro  schools  in  Park  Hill  while  stabiliz- 
ing tho  racial  composition  of  schools  in  transition.  Thus,  these  resolu- 
tions constituted  the  fust  acts  of  departure  from  the  board’s  prior 
undeviating  policy  of  refusing  to  take  any  positive  action  which  would 
bring  about  integration  of  the  Park  Hill  schools." 

In  May  1969,  a school  board  election  was  hold.  Much  of  the  cam- 
paign revolved  around  Resolutions  1520,  1524,  and  1531,  especially 


•To  bo  sure,  the  Board  hnd  ndopted  statements  of  policy,  such  ns  Policy  5100, 
suggesting  that  It  hnd  abandoned  Its  prior  philosophy.  However,  Resolutions  1520, 
1624  nnd  1031  marked  the  first  time  the  Board  hnd  backed  up  earlier  policy  state- 
ments with  affirmative  action. 
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those  portions  which  called  for  nuuulutory  bussing  to  relievo  segrega- 
tion. The  two  candidates  who  had  pledged  to  rescind  Resolutions  1520, 
1524,  and  1531  were  elected.  On  June  9. 1009,  the  three  resolutions  were 
rescinded  and  in  their  stead  the  board  passed  Resolution  1533,  which 
sought  to  ncliiove  desegregation  on  a voluntary  basis.7  The  rescissions 
were  effectuated  with  fittlo  study  and  were  justified  only  as  a response 
to  the  community  sentiment  expressed  in  the  school  board  election. 

Wo  concluded  at  the  hearing  on  preliminary  injunction  that  the 
adoption  of  Resolutions  1520, 1524,  and  1531  was  a “bona  fide  attempt 
of  tno  board  to  recognize  the  constitutional  rights  of  the  persons  af- 
fected by  the  prior  segregation”  (303  F.  Supp.  at  295).  Wo  further 
concluded,  on  the  other  hand,  that  the  act  oi  the  board  repudiating 
these  salutary  policies  was  a legislative  act  and  one  of  do  jure  segre- 
gation. 

The  rescission  of  Resolutions  1520, 1524,  and  1531  was  a legis- 
lative act  which  had  for  its  purpose  restoration  of  the  old 
status  quo  and  was  designed  to  perpetuate  segregation  in  the 
affected  area.  This  act  m and  of  itself  was  an  act  of  do  jure 
segregation.  It  was  unconstitutional  and  void. 

(303  F.  Supp.  at  295.) 

At  trial  defendants  claimed  that  the  three  resolutions  had  not  been 
implemented  at  the  time  of  the  rescission,  and  thus  in  effect  that  no 
rights  hod  ever  vested  under  them.  Yet  the  only  apparent  purpose  of 
the  rescission  was  to  maintain  a segregated  condition  at  those  schools 
which,  but  for  the  rescission,  would  have  been  afforded  considerable 
relief.  True,  the  resolutions  nad  not  been  carried  out,  but  extensive 
preparations  were  in  progress.  In  any  event,  this  cannot  bo  made  to 
turn  on  any  property  right  analogy.  Plaintiffs  were  deprived  of  a right 
to  seek  ana  possibly  to  attain  equality.  . . t 

Our  preliminary  injunction  ordered  full  implementation  of  Resolu- 
tions 1620,  1524,  and  1531,  except  to  the  extent  that  the  resolutions 
apply  to  East  High  School  and  Cole  Junior  High  School.  We  now  hold 
that  the  rescission  as  it  applied  to  East  and  Cole  was  also  unconstitu- 
tional. The  school  board  recognized  that  East  High  School  contained 
growing  numbers  of  minority  pupils  and  that  this  rapid  advance  to- 
ward segregation  threatened  the  high  quality  of  education  which  had 
always  been  characteristic  of  East  High  School.  It  was,  therefore,  con- 
sidered desirable  to  reduce  the  number  of  minority  students  at  East 
and  to  stabilize  the  racial  composition  therein.®  Although  East  may  not 
now  be  a segregated  school,  it  is  unquestionably  a school  in  transition. 
Left  alone  it  will  quickly  become  segregated.  The  school  board,  with 
the  passage  of  Resolution  1520,  was  administering  preventive  justice. 
It  was  making  a reasonable  and  good  faith  effort  to  prevent  East  from 
becoming  a segregated  school. 


’ Resolution  1533  provided  for  n voluntary  exchange  program  at  Hnllett  Elemen- 
tal School  on  a reciprocal  basis,  t.e.,  a volunteering  pupil  from  Hnllett  could 
transfer  to  another  school  If  a pupil  from  that  Rchool  would  volunteer  to  nttend 
Hnllett.  The  Resolution  also  called  for  the  transfer  of  .120  Stedmnn  students,  on 
a voluntary  basis,  to  other  elementary  schools  where  space  was  available. 

’ Prior  to  the  passage  of  Resolution  1520  the  racial  composition  at  East  was  ap- 
proximately 54  percent  Anglo,  40  percent  Negro  and  7 percent  Hlspnno.  The  effect 
of  the  resolution  would  be  to  reduce  minority  enrollment  at  East  to  32  percent. 
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Even  though  the  racial  composition  at  Cole  Junior  High  School 
was  not  significantly  changed  by  Resolution  1524,  tho  resolution  did 
reduce  the  pupil  membership  at  that  school  by  275  students.  The  pur- 
pose of  this  change  was  to  decrease  the  pupil-teacher  ratio  at  Cole  and 
to  make  room  for  a number  of  special  programs  to  bo  instituted  there. 
This  was  also  a good  faith  effort  by  the  board  to  improve  the  quality 
of  education  at  the  predominantly  Negro  Cole.  The  action  of  the  board 
in  aborting  and  frustrating  this  effort  cannot  stand. 

We  conclude  then  that  the  effect  of  the  rescission  of  Resolution  1520 
at  East  High  was  to  allow  the  trend  toward  segregation  at  East  to 
continue  unabated.  The  rescission  of  Resolution  1524  as  applied  to  Cole 
Jiuiior  High  was  an  action  taken  which  had  tho  effect  or  frustrating 
an  effort  at  Cole  which  at  least  constituted  a start  toward  ultimate 
improvement  in  the  quality  of  the  educational  effort  there.  It  perhaps 
looked  to  ultimate  desegregation.  We  must  hold  then  that  this  frustra- 
tion of  the  board  plan  which  had  for  its  purpose  relief  of  the  effects 
of  segregation  at  Cole  was  unlawful.  Resolutions  1520  and  1524,  os 
they  apply  to  East  and  Cole,  should  'be  implemented. 

In  reaching  the  above  conclusion^  wo  have  very  carefully  considered 
both  the  majority  and  minority  opinions  in  tho  now  famous  Supreme 
Court  decision  or  Reitman  v.  Mulkey  (387  U.S.  869, 87  S.  Ct.  1627, 18 
L.  Ed.  2d  830  (1967)1,  and  have  concluded  that  both  opinions  fully 
support  the  position  which  we  have  taken. 

It  will  be  recalled  that  Mulkey , like  the  case  at  bar,  had  to  do  with  the 
repeal  of  legislative  acts  which  recognized  rights  guaranteed  by  the 
equal  protection  clause  of  the  14th  amendment.  These  were  in  the  form 
of  California  statutes  prohibiting  the  denial  by  individuals  of  the  right 
to  be  free  and  equal  regardless  of  race.  The  plaintiffs  were  tenants  in 
apartment  buildings,  who  were  denied  accommodations.  By  initiative  a 
constitutional  amendment,  proposition  14,  was  adopted.  This  seeming 
ly  innocuous  provision  guaranteed  to  everyone  unlimited  right  to  de- 
cline to  sell  or  rent  his  property  in  his  uncontrolled  discretion.  Thus, 
proposition  14,  or  article  I,  section  26,  effectively  repealed  the  statute 
relied  on  by  plaintiff. 

The  Supreme  Court  struck  down  the  California  amendment  adopted 
by  popular  vote  and  did  so  despite  its  neutral  visage.  The  Court  held 
that  it  had  the  effect  of  involving  the  State  in  “private  racial  discrimin- 
ations to  an  unconstitutional  degree.”  The  majority  opinion  of  Mr. 
Justice  White,  in  concluding  that  this  was  discriminatory  State  action, 
said : 

None  of  these  cases  squarely  controls  the  case  wo  now  have 
before  us.  But  they  do  illustrate  the  range  of  situations  in 
which  discriminatory  State  action  has  been  identified.  They  do 
exemplify  the  necessity  for  a court  to  assess  the  potential  im- 
pact of  official  action  in  determining  whether  the  State  has 
significantly  involved  tiself  with  invidious  discriminations. 
Here  we  are  dealing  with  a provision  which  docs  not  just 
repeal  an  existing  law  forbidding  private  racial  discrimina- 
tions. Section  26  was  intended  to  authorize,  and  docs  authorize, 
racial  discrimination  in  the  housing  market.  The  right  to  dis- 
criminate is  now  one  of  the  basic  policies  of  the  State.  The 
California  Supreme  Court  believes  that  the  section  will  sig- 
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nilicuntly  encourage  and  involve  the  State  in  private  discrim- 
inations. We  have  been  presented  with  no  persuasive  con- 
siderations indicating  that  these  judgments  should  bo  over- 
turned. 

(387  U.S.  at  380-381, 87  S.Ct,  ntl034.) 

Our  ease  is  like  Mulkey  in  that  it  also  involves  repeal  or  rescission 
of  a previous  enactment  which  extended  and  upheld  nondiscriminatory 
rights.  Our  case  is  stronger  than  Mulkey  in  that  there  the  statute  was 
brought  to  hear  on  private  transactions.  Here,  on  the  other  hand,  there 
can  he  no  question  about  whether  it  is  the  State  which,  is  discriminating. 

The  sole  basis  for  the  dissenting  opinion  of  Justice  Harlan  was  that 
the  constitutional  provision  was  not  State  action ; that  it  was  merely  a 
proclamation  of  State  neutrality  in  transactions  private  in  nature.  The 
opinion  of  Mr.  Justice  Harlan  states : 

In  the  case  at  hand  California,  acting  through  the  initiative 
and  referendum,  has  decided  to  remain  “neutral"  in  the  realm 
of  private  discrimination  affecting  the  sale  or  rental  of  private 
residential  property:  in  such  transactions  private  owners  are 
now  free  to  act  in  a discriminatory  manner  previously  forbid- 
den io  them.  In  short,  all  that  has  happened  is  that  California 
has  effected  a pro  tan  to  repeal  of  its  prior  statutes  forbidding 
private  discrimination.  This  runs  no  more  afoul  of  the  14th 
amendment  than  would  have  California’s  failure  to  pass  any 
such  antidiscrimination  statutes  in  the  first  instance.  The  fact 
that  such  repeal  was  also  accompanied  by  a constitutional  pro- 
hibition against  future  enactment  of  such  laws  by  the  Cal- 
ifornia Legislature  cannot  well  be  thought  to  affect,  from  a 
Federal  constitutional  standpoint,  the  validity  of  what  Cal- 
ifornia has  done.  The  14th  amendment  does  not  reach  such 
State  constitutional  action  any  more  than  it  does  a simple 
legislative  repeal  of  legislation  forbidding  private  discrim- 
ination. 

(387  U.S.  at  389, 87  S.Ct.  at  1688.) 

It.  cannot  be  argued  in  the  case  at  bar  that  the  legislative  action  of 
the  school  board  was  neutral.  The  board  specifically  repudiated  meas- 
ures which  had  been  adopted  for  the  purpose  of  providing  a measure 
of  equal  opportunity  to  plaintiffs  and  others.  The  school  board  action 
was,  to  say  the  least,  not  neutral  and  the  causal  relation  between  the 
school  board  action  and  the  injuries  is  direct.  We  find  and  conclude 
then  that  Mulkey  not  only  supports  onr  position,  it  is  a compelling 
authority  in  support  of  the  conclusion  which  we  have  reached.  It  is  so 
closely  analogous  that  we  would  be  remiss  if  we  failed  to  follow  it. 

II 

The  evidentiary  ns  well  ns  the  legal,  approach  to  the  remaining 
schools  is  quite  different  from  that  which  has  been  outlined  above, 
For  one  thing,  the  concentrations  of  minorities  occurred  at  an  earlier 
date  and,  in  some  instances,  prior  to  the  Brown  decision  by  the  Su- 
preme Court.  Community  attitudes  were  different,  including  the  at- 
titudes of  the  school  board  members.  Furthermore,  the  transitions 


were  much  more  gradual  and  less  perceptible  than  they  were  in  the 
Park  Hill  schools. 

Still  another  distinguishing  point  is  that  we  do.  not  here  have  legis- 
lative action  similar  to  the  rescission  of  Resolutions  1520,  1524,  and 
1581. 

The  first  count  of  plaintiffs’  second  claim  for  relief  alleges  that  do 
jure  segregation  exists  at  Manual  High  School;  Cole  Juuior  High 
School;  Moray  Junior  High  School;  Boulevard  Elementary  School; 
Columbine  Elementary  School;  and  Harrington  Elementary  School 
as  a result  of  school  board  action  designed  to  isolate  Negro  and  ITis- 
pn.no  children  in  the  above  schools.  Furthermore,  plaintiffs  claim  that 
this  intentional  isolation  of  minority  children  aggravated  or  produced 
the  segregated  condition  of  the  schools  in  question. 

In  support  of  their  allegations,  plaintiffs  have  offered  boundary 
changes  and  other  acts  on  the  part  of  the  school  board  ns  constituting 
do  jure  segregation. 

Before  discussing  the  acts  which  arc  relied  on,  one  other  factor  needs 
to  bo  mentioned.  In  some  of  the  schools  there  arc  concentrations  of  ITis- 
pnnos  ns  well  ns  Negroes.  Plaintiffs  would  place  them  all  in  one  cate- 
gory and  utilize  the  total  number  ns  establishing  the  segregated  char- 
acter of  the  school.  This  is  often  an  oversimplification  (certainly  if 
relief  is  to  bo  granted  in  n school,  the  Hispnno  should  receive  the  same 
benefit  as  the  Negro.)  The.  plaintiffs  have  accomplished  this  by  using 
the  name  “Anglo”  to  describe  the  white  community.  However,  the  His- 
panos  have  a wholly  different  origin,  and  the  problems  applicable  to 
them  are  often  different. 

One  of  the  things  which  the  Hispnno  has  in  common  with  the  Negro 
is  economic  and  cultural  deprivation  and  discrimination.  However, 
whether  it  is  permissible  to  add  the  numbers  of  the  two  groups  to- 
gether and  lump  them  into  a single  minority  category  for  purposes  of 
classification  ns  a segregated  school  remains  a problem  and  a question. 

It  would  seem  then  that  to  the  extent  that  Ilispanos,  ns  a group,  are 
isolated  in  concentrated  numbers,  a school  in  which  this  has  occurred 
is  to  bo  regarded  ns  a segregated  school,  either  de  facto  or  do  jure. 

Wo  turn  now  to  a consideration  of  the  evidence  offered  by  plaintiffs 
regarding  boundary  changes  and  elimination  of  optional  areas,  which 
evidence  is  presented  in  support  of  their  argument  that  de  jure  segre- 
gation exists  in  the  affected  schools.  Onr  comments  and  legal  conclu- 
sions will  follow. 

NEW  MANUAL  HIGH  SCHOOL 

Located  at  1700  East  28th  Avenue 

Present  racial  composition : 

00.2  percent  Negro ; 

27.5  percent  Ilispano;  and 

8.2  percent  Anglo. 

Both  the  old  and  the  now  Manual  were  and  are  located  in  the  older 

Sart  of  the  city.  This  is  an  area  which  has  long  been  occupied  by  the 
‘egrocs  and  is  now  partly  occupied  by  tlie  I-Iispanos  ns  well.  In  the 
very  earliest  days  of  Denver  it  probably  had  no  racial  or  ethnic  charac- 
ter, and  before  the  Negroes  it  was.  in  all  likelihood  occupied  by  labor- 
ing people  of  various  national  origins. 


The  Negro  movement  hns  always  been  eastward  beennso  this  has 
been  the  only  open  corridor,  and  this  conti lines  to  bo  the  ease.  Plain- 
tiffs’ big  complaint  is  that  the  school  was  built  in  this  old  location  and 
was  thus  earmarked  for  minority  occupants.  However,  wo  have  to  be 
mindful  of  the  evidence  that  it  was  opened  in  1953  at  n time  prior  to 
Brown  v.  Board  of  Education  (347  U.S.  483,  74  S.Ct.  080,  98  L.Ed. 
873  (1954) ),  and  wo  arc  told  that  this  location  bad  the  consent  of  the 
people  in  the  neighborhood.  At  that  time  there  was  much  less  concern 
about  minority  concentration.  The  community  concern  wns  with  the 
nature  and  character  of  the  new  facility.  In  any  event,  the  now  Manual 
High  School  had  the  same  attendance  Boundaries  as  the  old.  The  east- 
ern boundary  of  the  mandatory  Manual  attendance  zone  was  between 
Williams  ana  High  Streets,  just  one-half  block  east  of  the  school  site.* 

In  1953,  Manual  wns  operating  under  its  capncity,  while  East  High 
School,  to  the  southeast,  wns  filled  to  capacity.10  Although  data  is  not 
available  ns  to  the  1953  Hispnno  enrollment  at  Manual,  we  know  thnt 
in  1949-50  this  figure  wns  23.5  percent.  The  Negro  enrollment,  at 
Manual  in  1953  was  35  percent.  We  can  infer,  therefore,  that  when 
new  Manual  opened  in  1953,  it  wns  a minority  school  if  Negroes  and 
Hispnnos  are  aggregated.  Nearby  Hast  High  School  was  predom- 
inantly Anglo,  with  a Negro  enrollment  of  only  2 percent. 

By  1956,  Manual  High  School  was  42  percent  Negro.  Whereas  in 
1953  the  Williams-High  boundary  of  the  Manual  attendance  zone 
wns  npproinmntely  coterminus  with  the  easternmost  point  of  Negro 
population  movement,  by  1956  the  Negro  population  had  expanded 
enstwnrd  to  roughly  York  Street.  In  January  1966,  the  school  ad- 
ministration recommended  thnt  the  Manual  boundary  bo  moved  east 
to  York  Street,  thus  including  a portion  of  the  former  East-Manual 
optionnl  zone.11  This  proposed  boundary,  therefore,  coincided  with 
the  enstern  movement  of  Negro  population  in  that  area. 

The  1956  Manual  boundary  change  wns  resisted  by  some  members 
of  the  Negro  community  on  the  ground  thnt  it  would  sc  I’ve  to  contain 
Negro  students  living  between  Williams  and  York  at  Manual  by  cut- 
ting off  their  prior  option  to  atend  Hast.  This  concern  wns  communi- 
cated to  the  school  board  at  a scries  of  public  meetings.  The  school 
administration  justified  the  chnnge  on  the  basis  of  the  overcrowding  at 
East  niul  the  underutilization  nt  Manual.  Manual  had  sufficient  capac- 
ity to  accommodate  more  students  than  those  to  be  trnnsfered  under 
tlio  proposed  boundary  change.  It  was,  therefore,  suggested  that  the 
board  move  the  Manual  bonndnry  cast  to  Colorado  Boulevard.  Tliis 
would  hnvo  embraced  a predominantly  Anglo  neighborhood.  Such  a 


•The  new  Manual  nttendnnce  nren  wns  irregularly  shaped  with  Its  northern 
honndnry  nt  the  city  limits,  its  western  boundary  nt  the  Plntte  River,  and  Its 
southern  bonndnry  nt  17th  Avenue.  Only  the  enstern  boundary,  between  ■Williams 
and  High  Streets,  Is  relevant  for  the  purposes  of  this  case. 

10  The  capacity  utilization  of  n school  Is  n function  of  school  size  and  numlter  of 
students.  Plaintiffs  have  computed  school  capacity  by  using  the  figure  of  30 
students  per  room  multiplied  by  the  number  of  rooms  In  the  school.  Defendant's 
contend  thnt  this  Is  unrealistic,  became  nt  lower  achieving  schools  the  stwlent- 
tencher  ratio  hns  been  reduced,  so  thnt.  for  example,  25  students  per  room  may 
constitute  capacity.  Throughout  this  opinion,  the  lower  achieving  schools  will  lie 
considered  undercnpaclty  only  where  the  degree  of  undercnpaclty  ns  represented 
by  plaintiffs'  data  Is  so  great  thnt  It  cannot  be  explained  purely  In  terms  of  a 
lower  tencher-pupll  ratio. 

" East  High  School,  nt  this  time,  had  a Negro  enrollment  of  1 percent. 
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move  would  not  only  have  further  alloviated  overcrowding  at  East, 
but  would  also  havo  had  some  integrating  offect  at  Manual.  How  much 
we  do  not  know.  It  would  not  have  substantially  changed  its  char- 
acter, and  the  integrating  effort  would  havo  been  temporary,  only  bo- 
causo  in  a few  years  this  neighborhood  became  Negro. 

COLE  JUNIOR  HIGH  8CHOOL. 

Locntcd  at  3240  Humboldt  Street 

Present  racial  composition : 

72.1  porcont  Negro; 

25.0  porcont  Hispano;  and 

1.4  percent  Anglo. 

In  1952,  the  eastern  boundary  of  Colo  Junior  High  was  four  blocks 
cast  of  the  school,  between  High  and  Race  Streets.12  At  this  time 
Colo  was  undercapacity  while  Smiley  Junior  High,  a predominantly 
Anglo  school  a short  distance  east  of  Cole,  was  overcapacity  by  ap- 
proximately 300  students.  Although  the  empty  space  at  Colo  would 
have  been  utilized  to  alleviate  overcrowding  at  Smiley,  this  course  of 
action  was  not  taken.18  Instead,  the  school  administration  determined 
to  construct  an  addition  at  Smiley. 

In  1956,  a boundary  change  was  proposed  whereby  the  eastern 
boundary  of  Cole  would  be  extended  to  York  Street,  thus  transferring 
part  of  the  Cole-Smiley  optional  zone  to  Cole.14  This  proposed  change 
was  criticized  by  members  of  the  Negro  community  on  the  ground  that 
its  tendency  was  to  preclude  Negro  students  who  were  living  between 
Race  and  York  Streets  from  attending  Sniiloy  and  would  force  them 
to  attend  Cole,  which,  by  this  time,  was  rapidly  becoming  a segregated 
school.  Nevertheless,  the  Cole-Smiley  boundary  proposal  wa  adopted. 
After  the  shift  in  the  Colo  boundary,  Smiley  remained  overcapacity 
while  Cole  was  substantially  undorcapacity. 

In  1958,  another  addition  was  built  at  Smiley.  As  in  1952,  this 
action  was  taken  notwithstanding  that  empty  spaces  were  available  at 
Cole. 

In  March  I960,  the  school  board  adopted  Resolution  1524.  which 
called  for  the  reduction  of  student  population  at  Cole.  This  action  was 
designed  to  improve  the  educational  opportunity  offered  to  those 
students  remaining  at  Cole,  while  making  room  for  special  education 


n Although  there  Ih  no  direct  evidence  of  the  racial  composition  of  Cole  in  1052, 
we  may  Infer  that  It  was  n predominantly  minority  school  at  that  time  from  the 
fact  that  In  1040-47  Its  racial  composition  was  43  percent  Anglo ; 21  percent  Ne- 
gro ; 29  percent  Hlspnno  and  7 percent  "Mongolian.”  By  1052  the  Negro  enrollment 
at  Cole  had  Increased  to  30  percent. 

” Tills  would  presumably  have  entailed  the  transfer  of  Anglo  students  at  Smiley 
to  the  predominantly  minority  Cole. 

“This  1056  boundary  change  was  allegedly  made  In  response  to  the  building 
of  Hill  Junior  High  School.  However,  the  Hill  attendance  zone  was  carved  out  of 
the  Smiley,  Morey  and  Gove  attendance  zones  and  Cole  did  not  play  a significant 
part  In  the  creation  of  the  Hill  area.  It  Is  also  apparent  that  the  Cole-Smiley 
boundary  change  of  1056  paralleled  the  Manual-Bast  change  of  that  same  year, 
and  the  objections  of  many  Negro  lenders  were  the  same  with  respect  to  both  of 
these  changes. 
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programs  for  low  achieving  students.  Resolution  1524  was  rescinded 
in  June  1969. 15 

MURKY  JUNIOR  1I1UI1  SCJIOOI. 

Located  at  810  East  14th  Avenue 

Percent  racial  composition : 

52.4  percent  Negro; 

2G.8  percent  Anglo;  and 

18.G  percent  Ilispano. 

The  racial  composition  of  Morc.v  Junior  High  School  in  10G1  was 
lietween  65  and  80  percent  Anglo.  Morey  was  surrounded  on  four  sides 
by  optional  /ones.  In  19G2,the  school  hoard  adopted  boundary  changes 
which  eliminated  nil  hut  one  of  the  Moray  optional  /ones.10  After  this 
enactment  became  effective,  the  estimated  Anglo  enrollment  at  Morey 
declined  to  between  45  and  49  percent.  Thus,  the  19G2  Morey  boundary 
changes  were  largely  responsible  for  the  transformation*  of  Moray 
from  a predominantly  Anglo  school  in  1961  to  a predominantly  minor- 
ity school  in  19G2. 

Tim  defendants’  testimony  was  to  the  effect  that  these  changes  were 
made  in  order  to  better  utilize  the  capacities  of  Hill,  Byers,  and  Baker 
Junior  High  Schools.  The  testimony  also  showed  that  at  that  time 
Cole  Junior  High  School,  which  was  then  predominantly  Negro,  was 
overcapacity  and  Moray  was  the  most  convenient  school  available  for 
the  purpose  of  accomplishing  the  objective.  The  effect,  of  course,  was 
to  relieve  somewhat  the  concentration  of  Negroes  at  Cole,  which  sub- 
stantially increasing  the  number  of  Negroes  at  Morey. 

Undoubtedly,  it,  is  possible  that  the  hoard  could  have  worked  out 
a move  equitable  distribution,  but  it  cannot  be  said  that  this  was  car- 
ried out  with  the  design  and  for  the  purpose  of  causing  Morey  to 
become  a minority  school.  The  board  could  not  have  escaped  criticism 
from  the  plaintiffs  if  it  had  continued  the  concentration  of  Negroes 
at  Cole  rather  than  transferring  them  to  Morey. 

11  We  bare  determined  in  part  I of  tliis  opinion  tliat  tbe  rescission  of  Resolution 
1524  was  unconstitutional  and  that  Resolution  1524  should  be  effectuated  with  re- 
spect to  Cole.  In  this  part  of  the  opinion  we  are  concerned  only  with  whether 
further  relief  is  warranted  with  reference  to  Cole. 

“ The  1062  changes  involved  transferring  the  Morey-11111  optional  zone  to  Hill ; 
the  More.v-Byers  optional  zone  to  Byers ; the  Morey-Cole  optional  zone  to  Morey ; 
and  the  Baker-Morey  optional  zone  to  Morey.  ,Tho  racial  composition  of  each  of 
these  areas,  as  reflected  by  1060  census  tract  data,  Is  roughly  as  follows : 

A.  Morey-Hill  optional  zone— 0 to  S percent  Negro,  0 to  3 percent  Hispano 

B.  Morey-Byers  optional  zone — 0 to  3 percent  Negro,  0 to  3 percent  Hispano 

C.  Morey-Cole  optional  zone — 10  percent  to  over  50.1  percent  Negro  (with  the 
larger  portion  over  60.1  percent  Negro),  3.1  to  10  percent  Hispano 

D.  Baker-Morey  optional  zone — 0 to  3 percent  Negro,  10.1  to  26  percent  Hispano 

Also,  a portion  of  tbe  Coic  Junior  High  mandatory  zone  was  transferred  to 

Morey,  the  racial  composition  of  this  area  being  over  50.1  percent  Negro  and  3.1 
to  10  percent  Hispano. 

A particularly  strong  protest  with  respect  to  the  above  boundary  changes  was 
voiced  by  parents  of  Anglo  children  living  between  6th  and  8th  Avenues  in  a 
mandatory  Morey  attendance  zone.  They  asserted  that  these  chants  would  trans- 
form Morey  into  a minority  school.  In  response  to  this  protest  the  School  Board 
also  transferred  this  area  between  6th  and  8th  Avenues  to  Byers,  a predomi- 
nantly Anglo  junior  high  school. 
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noi/I.KVAHI)  KI.KMKXTAKY  SCHOOL 

Located  at  2351  Federal  Boulevard 

Present  racial  eoinjmsition : 

68.1  percent  ITispano;  and 

29.9  percent  Anglo. 

In  1961,  Boulevard  Elementary  School  was  lindcrcapacity  and  its 
racial  composition  was  59  percent  Anglo  and  40  percent  ITispano. 
Brown  (Elementary  School,  live  blocks  west  of  Boulevard,  was  operat- 
ing at  approximately  full  capacity  and  was  98  percent  Anglo.  Ash- 
land Elementary  School,  northeast  of  Boulevard,  was  operating  at  its 
capacity  and  was  61  percent  Anglo  and  87  percent  ITispano.  The  razing 
of  a portion  of  Boulevard  resulted  in  a decrease  in  that  school's  capac- 
ity, requiring  the  administration  to  adjust  the  Boulevard  boundaries. 
The  western  portion  of  the  Boulevard  snbdistrict  ivas  transferred  to 
Brown  and  the  southwest  part  of  the  Ashland  attendance  zone  was 
assigned  to  Boulevard.  As  a result  of  these  boundary  alterations,  the 
ITispano  population  of  Boulevard  was  increased  to  60  percent  while 
mincing  the  Anglo  enrollment  to  39  percent,  thus  transforming  Boule- 
vard from  a predominantly  Anglo  to  a predominantly  ITispano  school. 
The  school  administration  denied  that  this  decision  had  any  racial  or 
ethnic  character,  maintaining  that  it  was  a matter  of  necessity  becanse 
of  the  age  and  condition  of  the  building  destroyed. 

COLUMllINE  1XKMKXTARY  SCHOOL 

Located  at  2545  East  28th  Avenue 

Present  racial  composition : 

97.2  percent  Negro: 

2.2  percent  ITispano;  and 

0.6  percent  Anglo. 

In  1951,  Columbine  Elementary  School  was  overcapacity  and  its 
Negro  enrollment  was  24  percent.  Harrington  Elementary  was  slightly 
overcapacity  and  had  no  Negro  students.  Stcdman  Elementary  School, 
which  lias  been  considered  in  part  I of  this  opinion,  at  29th  and  Dexter, 
was  operating  slightly  under  its  capacity  and  also  had  no  Negro  stn- 
dents. 

Three  optional  zones  were  established  around  Columbine  in  1952 — 
Colnmbinc-Harrington;  Colmnbine-Mitchcll ; and  Cohimbinc-Sted- 
man.  The  asserted  purpose  of  this  action  was  to  relieve  overcrowding 
at  Columbine.  However,  since  both  Harrington  and  Stcdman  were 
operating  at  approximately  their  capacity  prior  to  the  creation  of  the 
optional  zones,  the  effect  of  the  administration’s  action  was  to  slightly 
decrease  overcrowding  at  Columbine  while  creating  an  overcrowded 
situation  at  Harrington  and  Stcdman.  Furthermore,  a study  of  the 
racial  composition  of  these  schools  1 year  after  the  creation  of  the 
optional  zones  indicated  that  the  options  were  apparently  employed  by 
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Anglo  students  ns  a menus  of  escaping  from  Columbine  to  the  almost 

totally  Anglo  Harrington  and  Stedman.17 

Before  considering  the  legal  consequences  of  the  above  discussed 
actions  of  the  school  board,  there  are  some  other  facts  which  should  be 

mentioned.  , . . ..  . 

Former  Superintendent  Oberholtzer  testified  at  great  length  to  the 
fact  that  the  administration,  including  the  board,  followed  a policy  ot 
strict  neutrality  as  far  as  segregation  or  integration  was  concerned. 
Indeed,  Superintendent  Oberholtzer  stated  that  even  after  the  deci- 
sion in  Brown  v.  Board  of  Education , supi'a,  ho  was  of  the  opinion 
that  it  was  not  permissible  for  him  to  classify  Negroes  as  such,  even 
for  the  purpose  of  bringing  about  integration.  Thus,  it  was  his  belief 
that  he  was  committed  to  maintaining  the  status  quo  in  the  schools. 
Other  members  of  the  board  also  denied  vigorously  that  they  had  ever 
been  motivated  by  either  an  intention  or  desire  to  discriminate,  Their 
testimony  was  that  the  boundary  changes  and  their  other  actions  were 
taken  in  order  to  utilize  school  capacities  and  carry  out  the  neighbor- 
hood school  concept.  , . . ..  . 

In  examining  the  boundary  changes  and  removal  of  optional  zones 
in  connection  with  the  several  schools  which  are  discussed  above,  we 
do  not  find  any  wilful  or  malicious  actions  on  the  part  of  the  board  or 
the  administration  (in  relationship  to  elementary  schoolsl.  As  to  these 
schools,  the  result  is  about  the  same  as  it  would  have  been  had  the 
administration  pursued  discriminatory  policies,  since  the  Negroes  and, 
to  an  extent  the  Ilispanos  as  well,  always  seem  to  end  up  in  isolation. 
The  substantial  factor  in  this  condition  is  twofold:  First,  a failiire  on 
the  part  of  the  board  or  of  the  administration  to  take  any  action  having 
an  integrating  effect,  and  second,  deeply  established  housing  patterns 
which  have  existed  for  a long  period  of  time  and  which  have  been  taken 

for  granted.  . _ „ , . „ , 

It  should  also  be  kept  in  mind  that  prior  to  Brown  v.  Board  of  E du- 
cation , supra,  it  was  apparently  taken  for  granted  by  everybody  that 
the  status  quo,  as  far  as  the  Negroes  were  concerned,  should  not  be  dis- 
turbed  because  this  was  the  desire  of  the  majority  of  the  community. 
Time  and  again  the  board  members  testified  to  the  fact  that  in  making 
decisions  thev  held  hearings  and  finally  bowed  to  the  community  senti- 

or  refuse  to 


10th  circuit, 

a condition  such  as  we  have  described  above  does  not  dictate  the  con- 
clusion that  this  is  de  jure  segregation  which  calls  for  an  all-out  etlort 
to  desegregate.  It  is  more  like  do  facto  segregation,  with  respect  to 
which  the  rule  is  that  the  court  cannot  order  desegregation  in  order  to 

provide  a bettev  balance.  , , , . . ., 

It  is  to  be  emphasized  here  that  the  board  has  not  refused  to  admit 
any  student  at  any  time  because  of  racial  or  ethnic  origin..  It  simply 
requires  everyone  to  go  to  his  neighborhood  school  unless  it  is  neces- 
sary to  bus  him  to  relieve  overcrowding. 

WRnhwnAn  iflKi  nnd  1052.  the  Necro  enrollment  at  Columbine  jumped  from  24 
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From  the  cases,  we  gleaned  the  following  principles  as  essentials  of 
do  jure  segregation: 

1.  The  State,  or  more  specifically,  the  school  administration, 
must  have  taken  some  action  with  a purpose  to  segregate ; 

2.  This  action  must  have  in  fact  created  or  aggravated  segrega- 
tion at  the  school  or  schools  in  question; 

3.  Current  condition  of  segregation  must  exist;  and 

4.  There  must  be  a casual  connection  between  the  acts  of  the 
school  administration  complained  of  and  the  current  condition 
of  segregation. 

The  first  of  the  above  requirements  actually  consists  of  two  ele- 
ments—State  action  and  a purpose  to  segregate.  It  seems  unnecessary 
to  elaborate  on  the  element  of  State  action  at  this  time,  since  plaintiffs 
here  emphasize  only  affirmative  official  acts. 

The  important  distinguishing  factor  between  de  facto  and  de  jure 
segregation  is  purpose  to  segregate.  See,  e.g.,  Board  of  Education , etc. 
v.  Dowell  (375  F.  2d  993  (1967) ) ; Downs  v.  Board  of  Education-  of 
Kansas  City  (336  F.  2d  988  (10th  Cir.  1964)),  cert,  denied  (380  U.o. 
914, 85  S.  Ct.  898, 13  L.  Ed.  2d  800  (1965) ).  As  the  Court  of  Appeals 
for  the  10th  circuit  stated  in  Dowell , supra : 

In  Downs  the  trial  court  found  the  plan  was  not  being  used 
to  deprive  students  of  their  constitutional  rights  and  here  the 
trial  court,  in  substance,  found  to  the  contrary.  It  is  still  the 
rule  in  this  circuit  and  elsewhere  that  neighborhood  school 
attendance  policies,  when  impartially  maintained  and  ad- 
ministered, do  not  violate  any  fundamental  constitutional 
principle  or  deprive  certain  classes  of  individuals  of  their 
constitutional  rights. 

(375  F.  2d  at  166.) 

Segregative  purpose  may  be  overt,  as  in  the  dual  system  maintained 
in  some  States  prior  to  Brown  v.  Board  of  Education,  supra , or  it 
may  be  covert,  in  which  case  purpose  normally  must  be  proved  by  cir- 
cumstantial evidence.  In  order  to  satisfy  this  element  or  purpose,  the 
intent  to  segregate  need  not  be  the  sole  motive  for  a school  district’s 
action;  it  neea  only  be  one  of  several  factors  which  motivated  the 
school  administration.  Thus,  regardless  of  how  this  purpose  is  mani- 
fested, it  is  clear  that: 

. . . the  constitutional  rights  of  children  not  to  be  discrim- 
inated against  in  school  admission  on  grounds  of  race  or 
color . . . can  neither  be  nullified  openly  and  directly  by  State 
legislators  or  State  executive  or  judicial  officers,  nor  nullified 
indirectly  by  them  through  evasive  schemes  for  segregation 
whether  attempted  “geniously  or  ingenuously” 

Cooper  v.  Aaron  (385  U.S.  1, 17,  78  S.  Ct.  1401,  1049,  3 . Ed.  5,  19 
(1958)). 

The  second  requirement,  assuming  purposeful  State  action,  is  that 
the  act  or  act  must  have  resulted  m or  substantially  aggravated 
segregation.  A threshold  problem  here  is  a definition  of  “segregation.” 
This  term  connotes  first  and  fovomost  a very  heavy  concentration  of  a 
minority  group  within  the  school  in  question.  Once  you  have  a pre- 
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dominantly  minority  school  population,  other  factors  come  into  con- 
sideration. For  example,  the  racial  and  ethnic  composition  of  faculty 
and  stall’,  c.g..  limdlcy  v.  School  Board  (382  U.S.  103, 86  S.  Ct.  221, 15 
L. Ed.  2d  817 (19G5) ) ; TIobsonx.  Hansen  (269  F.Supp.  401, 502  (D.D. 
C.  1967) ),  aff’d  sub  nom .,  Smack  v.  Hobson  (132  U.S.  App.  T).C.  372. 
408F.2d  175  (I960)) : the  equality  of  education  op])ortunity  offered  at 
tho  school ; and  the  community  and  administration  attitudes  toward 
the  school. 

Tho  third  requirement,  that  a condition  of  segregation  presently  ex- 
ists. recognizes  the  fact  that  tho  term  “do  jure  segregation”  speaks  in 
present  terms.  In  other  words,  if  a past  condition  of  segregation  has 
been  remedied,  either  through  positive  State  action  or  through  the 
natural  course  of  events,  there  is,  of  course,  no  present  injury  justifying 
equitable  relief. 

Tho  final  and  most  important  element  in  this  case  is  that  of  a causal 
relationship  between  tho  discriminatory  action  complained  of  and  the 
current  condition  of  segregation  in  the  school  or  schools  involved. 
Tims,  it  would  be  inequitable  to  conclude  de  jure  segregation  exists 
where  a de  jure  act  had  no  more  than  trifling  effect  on  tho  end  result 
which  produced  the  condition.18  In  such  a case  no  relief  can  be  granted, 
for  it.  is  not  the  duty  of  a court  of  equity  to  punish  a school  board  for 
all  past  sins,  but  rather  to  afford  a remedy  only'  where  past  sins  have 
resulted  in  present  injury. 

This  necessity  of  a causal  connection  between  present  injury  and 
■>ast  discriminatory  acts  was  recognized  in  Hobson  v.  Hansen , supra. 
’rior  to  1954  the  district  of  Columbia  schools  had  been  segregated  by 
aw.  In  1954  a neighborhood  policy  was  adopted  in  the  District.  At 
ho  time  the  Hobson  case  was  instituted,  substantial  desegregation  had 
not  been  achieved.  Plaintiffs,  therefore,  contended  that  tho  effects  of 
tlio  dual  system  still  remained  and  that  they  were  entitled  to  relief. 
Judge  Wright  held  that  tho  dual  system  was  insignificant  as  ft  cause 
of  the  present  segregation : 

This  suit,  was  begun  12  years  after  the  institution  of  the 
neighborhood  school  policy.* . . . Many  concurrent  causes  have 
combined  with  the  board’s  1954  decision  in  tho  evolution  of 
present  reality.  If  the  segregation  in  the  District’s  schools  is 
not  currently  objectionable  under  either  an  independent  de 
facto  or  de  jure  rationale,  it  would  bo  very  difficult  to  strike  it 
down  merely  because  the  neighborhood  school  policy  failed  to 
produce  sufficient  integration  when  it  replaced  an  overt  de  jure 
system  13  years  ago. 

(269  F.Supp.  at  496.) 

So  also  in  our  case,  the  complained  of  acts  are  remote  in  time  and 
do  not  loom  large  when  assessing  fault  or  cause.  The  impact  of  the 
housing  patterns  and  neighborhood  population  movement  stand  out 
as  flic  actual  culprits. 

" Although  pnst  discriminatory  acts  may  not  be  n substantial  factor  con- 
tributing to  present  segregation,  they  may  nevertheless  be  probative  on  tho  Issue 
of  the  segregative  purpose  of  other  discriminatory  acts  which  are  In  fact  a sub- 
stantial factor  In  causing  a present  segregated  situation.  Thus,  In  part  I of  tills 
opinion,  we  discussed  the  building  of  Barrett,  boundary  changes  and  'the  use  of 
mobile  units  ns  they  relate  to  the  purpose  for  the  rescission  of  Resolutions  .1520, 
1524  and  1581. 
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Plaintiffs  have  argued  that  the  construction  of  the  new  manual  in 
1953  at  tlie  old  site  virtually  insured  its  segregated  character  and 
that  this  act,  as  well  as  the  Manual  and  Cole  boundary  changes,  to- 
gether with  the  Smiley  additions  at.  a time,  when  Cole  was  under- 
capacity, are  acts  of  de  jure  segregation.  Quite  apart  from  the  cause 
clement  which  will  bo  discussed  further  below,  it  cannot  bo  said  that 
the  acts  were  clearly  racially  motivated.  One  would  have  to  labor 
hard  in  order  to  come  up  with  this  conclusion. 

It  can,  however,  bo  concluded  that  tho  segregation  (or  racial  con- 
centration) which  presently  exists  at  Manual  and  Colo,  except  insofar 
as  Colo  was  affectea  by  Pesolution  1524  and  its  rescission  as  explained 
above  in  part  I,  is  not  de  jure.  How  much 'of  an  impact  the  hoard’s 
decisions  at  the  time  had  on  minority  concentrations  wo  do  not  know. 
Wo  do  know  that  much  of  the  concentration  occurred  long  after 
these  decisions  were  made.  For  example,  the  Negro  population  at 
Colo  and  Manual  increased  oyer  20  percent  between  1963  and  1968, 
and  tho  only  contribution  which  the  board  could  have  made  to  that 
resulted  from  inaction.  An  essential  requisite  of  a violation  of  the 
equal  protection  clause  of  tho  Constitution  in  tho  present  context  is 
positive  legislative  or  administrative  State  action  which  discriminates 
on  account  of  race,  and  which  produces  tlie  condition  complained  of. 
The  instant  situation  then  cannot  be  placed  at  the  administration 
doorstop ; if  cause  or  fault  has  to.  bo  ascertained  it  is  that  of  the  com- 
munity as  a whole  in  imposing,  in  various  ways,  housing  restraints. 

Similarly,  it  is  doubtful  whether  tho  1952  boundary  change  at 
Columbine  can  now  bo  classified  as  a do  jure  act.  To  bo  sure,  it  in- 
creased the  minority  concentration  at  Columbine;  yet  there  is  a dearth 
of  evidence  that  this  was  accompanied  by  a purpose  to  segregate 
rather  than  a purpose  to  eliminate  double  sessions,  which  was  also 
a result  of  tlie  change.  In  any  event,  as  in  the  case  of  Manual  and 
Cole,  this  act  appeals  in  retrospect  to  have  had  little  to  do  with  tho 
present  minority  population  at  Columbine.  Between  1953,  tlie  year 
following  the  Columbine  boundary  modification,  and  1969.  the  j)L*r- 
contage  of  Negro  enrollment  at  tho  school  more  than  doubled.  Even 
tho  1960  census  tract  data  shows  that  almost  tho  entire  Columbine 
snbdistrict  was  in  an  area  with  over  50.1  percent  Negro  population. 
It  is  not  conceivable,  then  that  this  1952  boundary  change,  tho  im- 
mediate effects  of  which  wore  relatively  insignificant,  could  be  a cur- 
rent cause  of  segregation  at  Columbine. 

Tho  Boulevard  Donndary  change  of  1962  was  necessitated  by  the 
legitimate  need  to  reduce  pupil  enrollment  duo  to  the  razing  of  a 
portion  of  the  school.  Furthermore,  there  is  absolutely  no  evidence 
presented,  other  than  tho  fact  of  tho  1962  change,  upon  which  to  base 
a finding  that  the  school  district  was  motivated^  by  an  intent  to  segre- 
gate Hispano  students  at  Boulevard  Elementary  School. 

The  removal  of  the  Morey  Junior  High  School  optional  ones  in 
1962  did  have  the  effect  of  increasing  the  concentration  of  minority 
students  at  that  school.  It  also  had  the  salutary  effect  of  relieving  tho 
concentration  of  Negro  students  at  Cole,  a result  consistent  with  de- 
fendants’ claim  that  it  was  carrying  out  a racially  neutral  policy. 
Both  tho  desirable  and  undesirable  consequences  of  the  1962  changes 
appear  to  have  been  byproducts  of  a general  redistribution.  In  view 
or  that,  it  would  strain  both  the  facte  and  law  to  say  that  tho  ad- 
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ministration  acted  with  nn  unlawful  purpose  or  design  in  this  instance. 

Moreover,  whether  Morey  is  presently  a segregated  school  remains 
a question.  To  so  categorize  it  requires  the  lumping  together  of^  all 
non-Anglo  groups.  The  current  racial  composition  at  Morey  is  52.4 
percent  Negro,  26.8  percent  Anglo,  18.6  percent  Hispano.  Over  80 
percent  of  the  classroom  teachers  at  Morey  arc  Anglo.  Morey  is  un- 
questionably racially  imbalanced,  is  in  transition  and  will  offer  a 
concentration  problem  unless  the  board  acts  to  stabilize  it. 

Plaintiffs’  further  claim  is  that  the  neighborhood  school  policy  itsel  f 
has  been  maintained  by  the  school  board  for  the  purpose  and  with 
the  effect  of  segregating  minority  pupils  to  the  degree  that  it  is  un- 
constitutional. They  rely  on  the  rulings  of  our  court  of  appeals  that 
the  deliberate  use  oi  a neighborhood  school  system  to  perpetuate  segre- 
gation is  unlawful.  Board  of  Education , etc',  v.  Dowell  (375  F.  2d  158 
(10th  Cir.  1967) ),  cert,  denied  (387  U.S.  931, 87  S.  Ct.  2054, 18  L.  Ed. 
2d  993  (1967) ) ; Downs  v.  Board  of  Education  (33G  F.  2d  988  (10th 
Cir.  1964) ) , cert,  denied  (380  U.S.  914,  85  S.  Ct.  898, 13  L.  Ed.  2d 
800  (1965)).  What  we  have  said  above  regarding  boundary  changes 
disposes  of  this  contention.  There  is  no  comprehensive  policy  apparent 
other  than  the  negative  approach  which  lias  been  described  which 
could  be  considered  in  this  context.  The  board’s  eye-closing  and  head- 
burying  is  not  the  kind  of  conduct  which  the  circuit  court  had  in  mind 
in  f)owell  and  Downs. 

Finally,  the  third  count  of  plaintiffs’  second  claim  for  relief  urges 
ns  to  adopt  a mle  of  law  that  a neighborhood  school  policy  may  in  and 
of  itself  create  and/or  maintain  unconstitutional  segregation,  even  if 
the  adoption  of  such  a policy  is  motivated  by  legitimate  factors.  Plain- 
tiffs’ argument  in  essence  is  that  the  neighborhood  school  system  is  un- 
constitutional if  it  produces  segregation  in  fact.  We  recognize  that 
some  courts  have  moved  along  this  Tine.10  However,  the  law  in  our  cir- 
cuit, as  enunciated  in  Downs  and  Dowell , supra , is  that  a neighborhood 
school  policy,  even  if  it  produces  concentration,  is  not  per  se  unlaw- 
ful if: 

...  it  is  carried  out  in  good  faith  and  is  not  used  as  a mask 
to  further  and  perpetuate  racial  discrimination. 

Board  of  Education , etc.  v.  Dowell  (375  F.  2d  158, 166  (10th 
Cir.  1967)). 

The  U.S.  Supreme  Court  has  not  yet  ruled  on  this  question,  and  we 
arc  here  subject  to  the  strong  pronouncements  of  our  circuit  court. 
Under  these  decisions  plaintiffs  arc  not  entitled  to  relief  merely  upon 
proof  that  de  facto  segregation  exists  at  certain  schools  within  the 
school  district.20 

In  summary  then,  we  must  reject  the  plaintiffs’  contentions  that  they 
arc  entitled  to  affirmative  relief  because  of  the  above  mentioned  bound- 


“ Hobson  v.  Hansen,  260  F.Supp.  101  (D.D.C.1007),  sub  nom.,  Smack  v.  Hobson, 
132  U.S.App.D.C.  372,  408  F.2d  175  (1000)  ; Barksdale  v.  Springfield  School  Com- 
mittee, 237  F.Supp.  643  (D.Mass.1005),  vacated,  348  F.2d  201  (1st  Cir.  1005)  ; 
Blocker  v.  Board  of  Education,  220  F.Supp.  208  (E.D.N.Y.10G4) ; Branche  v. 
Board  of  Education,  204  F.Supp.  160  (E.D.N.Y.1062). 

“There  is  no  discemable  difference  In  result  between  the  dc  facto  and  do  jure 
varieties.  Both  produce  the  same  obnoxious  results,  but  the  Supreme  Court  has 
so  far  given  Its  attention  to  the  more  serious  problem  of  dual  schools. 
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ary  changes  and  elimination  of  optional  /.ones.  We  hold  that  the  evi- 
dence is  insniiicient  to  establish  dc  jure  segregation. 

Ill 

The  third  count  of  plaintiffs’  second  claim  for  relief  alleges  that  de- 
fendants are  maintaining  certain  schools  within  the  district  which  pro- 
vide an  unequal  educational  opportunity  for  the  students  attending 
them;  that  these  are  segregated  schools;21  and  that,  therefore,  the 
students  at  these  schools  are  being  denied  the  equal  protection  of  the 
law.  The  plantiffs  seek  relief  for  a large  number  of  schools  at  every 
level  and  in  various  conditions  of  racial  concentration,  i'hese  include 
Barrett,  Boulevard,  Bryant  Webster,  Columbine,  Crofton,  Ebert.  Khn- 
woodj  Fairmont,  Fnirvieiv.  Garden  Place,  Gilpin.  Greenlee.  Ilallett, 
Harrington,  Mitchell,  Smith,  Stedman,  Whittier,  Wyatt,  and  Wyman 
Elementary  Schools;  Baker,  Cole,  Morey,  and  Smiley  Junior  High 
Schools;  and  East,  Manual,  and  West  High  Schools.22  In  addition  to 
the  charge  that  all  these  schools  are  segregated,23  plaintiffs  maintain 
these  are  inferior  schools  and  that  racial  concentration  produces  the 
inferiority.  They  use  several  indicia  to  establish  the  inferiority  and 
inequality.  All  of  these  schools,  they  say,  have  (1)  low  average  scho- 
lastic achievement;  (2)  less  experienced  teachers;  higher  rates  of 
teacher  turnover:  (4)  higher  dropout  rates:  and  (5)  older  buildings 
and  smaller  sites. 

Extensive  and  detailed  evidence  has  been  presented  establishing  the 
inferiority  of  plaintiffs’  target  schools.  Some  of  these  have  high  con- 
centrations of  either  Negroes  or  Tlispanos.  Others  arc  substantial,  but 
at.  the  same  time  relatively  marginal  in  this  regard. 

It  is  clear  that  there  is  a relationship  between  racial  concentration 
and  inferiority  in  achievement  and  low  standards  and  consequently 
low  morale.  However,  our  mission  is  to  determine  inequality  based 
upon  race  or  ethnic  origin,  and  we  cannot  undertake  to  cure  all  other 
ills  which  we  might  encounter  here.  The  plantiffs,  of  course,  believe 
that  all  injustices  ever  encountered  should  be  rooted  out.  Tentatively, 
at  least,  we  have  determined  that  for  the  present  purpose  a concentra- 
tion of  either  Negro  or  Hispano  students  in  the  general  area  of  70  to  75 
percent  is  a concentrated  school  likely  to  produce  the  kind  of  inferiority 
which  we  are  here  concerned  with. 


* Plaintiffs  contend  that  where,  as  here,  it  is  claimed  that  schools  provide  nit 
tinqual  educational  opportunity,  it  is  irrelevant  whether  the  schools  in  question 
nre  do  jure  or  dc  facto  segregated.  This  point  is  discussed  inter  in  this  selection. 

“These  schools  wore  selected  by  plaintiffs  through  use  of  probability  theory. 
Thus,  they  claim  thnt  if  all  children  were  picked  at  random  to  nttend  each  school 
in  the  District,  the  probability  that  the  present  racial  composition  would  result 
nt  each  of  the  above  schools  is  phenomenally  low.  We  do  note  that  the  schools 
selected  through  this  procedure  are  generally  those  with  the  highest  concentra- 
tion of  minority  students  in  the  District. 

“ Some  of  the  above  schools  (Barrett,  Smiley  and  East)  have  been  considered, 
nnd  full  relief  has  been  granted,  in  part  I of  this  opinion.  However,  since  these 
schools  (with  the  exception  of  East)  were  clearly  segregated  before  this  suit 
was  instituted,  the  statistical  data  on  the  educational  opportunity  provided  by 
them  prior  to  their  desegregation  has  some  relevance  in  creating  an  overall  pic- 
ture as  to  the  effect  of  segregation  on  educational  opportunity,  and  hence  it  is 
included  in  the  findings  of  fact  which  follow. 
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In  the  columnar  list  below,  the  elementary,  junior  and  senior  high 
schools  with  respect  to  which  the  plaintiffs  have  presented  evidence  are 
shown.  It  is  to  be  noted  that  some  of  these  schools  are  subject  to  the 
findings  and  conclusions  contained  in  part  I of  this  opinion,  but  they 
are  nevertheless  included  here  because  of  their  racial  concentrations* 
if  notin  every  instance  their  educational  inferiority. 


(In  percent] 


School 

Anglo 

Negro 

lllspnno 

Elementary  schools: 

Barrett 1 — 

07.  0 

30.5 

1.  4 

Boulevard. 

29.  9 

.5 

68.  1 

Bryant- Webster 

23.  3 

.5 

75.  5 

Columbine 

. 6 

97.2 

2.  2 

Croftoi. 

7.  3 

38.4 

51.  5 

Ebert 

10.  0 

34.0 

52.  4 

Elmwood 

7.  0 

00.0 

91.  6 

Fairmont 

19.  8 

00.0 

79.  9 

Fairview 

7.0 

8.2 

83.  2 

Garden  Place 

17.0 

17.2 

64.  7 

Gilpin 

3.  2 

30.4 

59.  4 

Greenlee 

17.  0 

0.0 

73.  0 

Hallctt 

38.  2 

58.4 

2.  6 

Harrington 

Mitchell 

2.  2 

70.3 

19.  6 

2.  2 

70.0 

26.  7 

Smith 

4.0 

91.7 

3.  3 

Stedman 

4.  1 

92.7 

2.  7 

Whittier 

1.  4 

94.0 

4.  5 

Wyatt 

1.  9 

46.4 

51.  5 

Wyman 

27.  5 

38.0 

29.  7 

Junior  hiccli  schools: 

Baker 

11.  6 

6.7 

81.  4 

Colo 

1.  4 

72.1 

25.  0 

Morey 

26.  8 

52.4 

18.  6 

Smiley  1 

61.  2 

30.4 

6.  9 

Senior  hitch  schools:  _ . _ _ 

East 

50.  1 

39.9 

7.  4 

West 

56.  6 

9.0 

34.  0 

Manual 

8.  2 

60.2 

27.  5 

t Parrot  t and  Smiley  have  boon  Integrated  by  tlio  preliminary  Injunction. 


llascd  on  the  rule  of  thumb  adopted  above,  wo  aro  here  primarily 
concerned  with  the  following  schools:  Bryant-Webster,  Columbine, 
Elmwood,  Fairmont,  Fairview,  Greenlee,  Hallott,  Harrington, 
Mitchell,  Smith,  Stedman.  and  Whittier  Elementary  Schools;  Baker 
and  Colo  Junior  I-Iigh  Schools;  and  Manual  High  School. 

A.  Achievement 

Plaintiffs’  evidence  establishes  that  the  scholastic  achievement  in  the 
above  schools  is  significantly  lower  than  in  the  other  schools  in  the 
city.  To  evidence  this,  they  point  to  the  1968  Stanford  achievement 
test  results,  which  results  are  designed  to  met  sure  the  achievement 
lovol  of  each  pupil  in  specific  scholastic  areas,  such  as  spelling, 
arithmetic,  and  science.  Achievement  data  for  elementary,  junior,  and 
senior  high  schools  appears  in  appendix  I. 

At  the  elementary  school  level,  those  Stanford  tests  results  are  re- 
ported in  terms  of  grade  lovol  scores  for  the  third  and  fifth  grades  in 
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May  1968.  Since  May  1 marks  the  approximate  elate  at  which  the 
eighth  month  of  school  begins,  we  arc  tolcl  that  a third-grade  student 
should  be  achieving  at  a 3.8  level  at  thi3  time,  while  a fifth-grade 
student  should  be  achieving  at  a 6.8  level. 

We  find  that  in  May  1968,  the  children  in  the  third  grade  at  the 
segregated  schools  in  question  achieved  at  a grade  level  of  approxi- 
mately 2.96,  and  accordingly,  were  almost  1 full  year  below  the  level  ‘ 
at  which  they  should  have*  been  achieving.  With  respect  to  all  91 
schools  in  the  district  in  1968.  the  average  median  grade  level  was  3.57, 
or  approximately  6 months  above  the  achievement  level  of  the  schools 

listed  above.  , A . 

Similarly,  the  average  achievement  among  fifth-grade  students  at 
tho  12  segregated  elementary  schools  was  4.30.  All  fifth  gradcre  in  the 
district  averaged  5.22,  which  is  almost  a full  year  ahead  of  tho  12 
segregated  schools. 

Tho  data  with  respect  to  junior  high  schools,  also  shown  in  ap- 
pendix I,  is  based  upon  the  May  1968  Stanford  achievement  tests,  and 
is  reported  in  terms  of  percentile  scores  (no  grade  placement  scores 
were  available  for  junior  or  senior  high  schools).  A percentile  score 
sliows  tho  percentage  of  pupils  nationally  whose  scores  arc  below  the 
given  percentile.  For  example,  if  a student’s  percentile  score  on  a 
given  test  is  75,  then  75  percent  of  the  students  in  his  grade  nationally 
havo  scored  lower  on  that  test.  Similarly,  25  percent  of  the  students 
taking  the  test  have  scored  higher. 

Tho  average  percentile  score  for  all  ninth  graders  on  all  tests  admin- 
istered is  53.8.  However,  the  two  segregated  junior  high  schools  (Baker 
and  Cole)  achieved  at  an  average  percentile  score  of  only  28.2.  This  is 
some  29  percentiles  below  the  average  percentile  score  among  all  ninth 
graders.  It  is  interesting  to  note  that  the  highest  average  percentile 
score  of  tho  two  segregated  junior  high  schools  is  lower  tlinn  the 
lowest  average  percentile  score  at  any  of  the  other  junior  high  schools 
in  tho  city. 

Senior  high  school  data  is  based  upon  tests  given  in  May  1968,  to  all 
llth-grado  students  in  the  district,  and,  like  the  junior  high  school 
data,  these  scores  are  reported  in  terms  of  average  median  percentile. 

The  average  median  percentile  score  for  all  high  schools  at  the  llth- 
grado  level  was  52.  For  Manual,  tho  only  minority  concentrated  high 
school,  tiic  average  percentile  score  was  30.  Thus,  at  the  llth-grado 
level  Manual  achievement  was  some  22  percentiles  lower  than  the 
high  schooi  average  for  the  city,  and  70  percent  of  all  students  na- 
tionally performed  better  than  the  median  at  Manual. 

B.  Teacher  experience 

Faculty  experience  is  an  important  factor  in  determining  the  educa- 
tional opportunity  offered  at  a particular  school,  and  plaintiffs  have 
produced  evidence  which  shows  the  percentage  of  faculty  at  a given 
school  with  ( 1 ) no  years  of  prior  Denver  public  school  experience ; ( 2 ) 
probationary  status  (0-3  years  of  experience) ; and  (3)  10  or  more 
years’  oxpononce.  Teacher  experience  data  for  elementary,  junior,  and 
senior  high  schools  appear  in  appendix  II.  At  the  elementary  school 
level  plaintiffs  have  compiled  teacher  experience  data  for  their  20 
target  schoois  and  20  selected  schools  with  high  Anglo  enrollment.  We 
have  here  selected  only  those  schools  out  of  plaintiffs’  list  of  target 
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schools  which  we  find  to  lie  segregated,  and  have  compared  teacher 
experience  in  them  with  teacher  experience  in  plaintiffs'  selected 
Anglo  schools. 

The  evidence  establishes  that  in  the  12  segregated  elementary  schools 
in  1968,  23.9  percent  of  the  teachers  lmd  no  previous  DPS  experience, 
48.6  percent  were  on  probation,  and  17.4  percent  had  10  or  more  years’ 
experience.  In  contrast,  in  the  20  selected  Anglo  schools,  only  9.8 
percent  of  the  faculty  had  no  previous  experience,  25.6  peveen  t were 
on  probation,  and  47.1  percent — nearly  half — had  10  or  more  yeare  of 
experience.  Of  the  12  segregated  elementary  schools,  only  one — 
Bryant-Wcbster— had  a higher  percentage  of  teachers  with  10  or 
more  years’  experience  than  teachers  with  no  experience  or  on  proba- 
tion, while  16  of  the  20  Anglo  schools  had  more  teachers  with  10  or 
more  yea  re’  experience  than  nonexpcricneed  or  probationary  teachers. 

As  to  junior  high  schools,  plaintiffs  have  introduced  teacher  experi- 
ence data  on  all  junior  high  schools  in  existence  in  1968  (sec  app. 
II).  This  evidence  establishes  that  the  segregated  schools  have 
more  probationary  and  nonexpcricneed  teachers  and  fewer  teachers 
with  10  or  more  years  experience  than  the  selected  Anglo  schools. 

Tire  data  witli  respect  to  senior  high  schools  is  similar  to  that  on 
junior  high  schools.  As  was  the  case,  with  the  junior  high  schools, 
there  are  more  high  school  teachers  with  no  or  little,  experience  and 
fewer  with  over  10  years  at,  Manual  than  in  other  senior  high  schools. 

C.  Teacher  turnover 

The  effect  of  teacher  turnover  on  the  quality  of  educational  oppor- 
tunity is  twofold.  First,  a high  teacher  turnover  rate  tends  to  have  n 
disorganizing  effect  on  the  school  in  question.  Furthermore,  and.  more 
important,  tire  teacher  turnover  rate  in  a particular  school  signifi- 
cantly affects  the  experience  of  the  faculty  at  that,  school.  In  the  pres- 
ent case,  plaintiffs  have  established  that,  the  present  policy  with  respect 
to  teacher  transfers  has  the  effect,  of  creating  a.  much  higher  turnover 
into  at  predominantly  minority  schools  than  at  predominantly  Anglo 
schools.  This  in  turn  results  in  more  faculty  vacancies  ntthcse  minority 
schools  and  the  assignment,  to  them  of  new  teachers  with  little  or  no 
Den  ver  public  school  experience. 

Denver  public  schools  policy  1617A  deals  with  transfers  for  faculty. 
On  or  about,  April  20  of  each  year,  the  assistant,  superintendent,  for  per- 
sonnel services  posts  in  each  school  a list,  of  teaching  vacancies  to  he 
filled  the  following  school  year.  Those  teachers  who  wish  to  transfer 
to  schools  with  vacancies  submit,  an  application.  Although  the  prin- 
cipal criterion  for  determining  whether  to  grant  an  application  for 
transfer  is  “whether  the  rerjnest,  will  result,  in  the  best  educational  pro- 
gram for  the  school  district,”  one  of  the  major  considerations  for 
filling  vacancies  is  seniority.  Thus,  tenchcre  with  the  most,  seniority 
are  normally  given  preference  in  making  transfers.  This  transfer  pol- 
icy is  embodied  in  an  agreement  between  school  district  No.  1 and  the 
Denver  Classroom  Teachers  Association. . 

This  policy  results  in  the  more  experienced  teachers  at  minority 
schools  transferring  out  of  those  schools  when  vacancies^  arc  opened  at 
predominantly  Anglo  schools,  with  the  resulting  vacancies  being  filled 
ny  inexperienced  teachers. 
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D.  Pupil  dropout  rates 

Plaintiffs’  evidence  as  to  dropout  rates  in  junior  and  senior  high 
schools 24  is  set  forth  in  tenns  of  projected  and  annual  dropout  rates. 
The  annual  dropout  rate  merely  indicates  the  percentage  of  students 
who  leave  school  during  a given  year.  The  projected  dropout  rate  for 
a given  year  reflects  the  percentage  of  students  beginning  at  a particu- 
lar school  who  will  drop  out  before  graduation  (see  app.  III). 

The  evidence  tends  to  indicate  that,  generally,  the  dropout  rate  is 
higher  at  the  two  segregated  junior  high  schools  (Baker  and  Cole)  and 
Manual  Senior  ITigpi  School  than  at  the  other  schools  in  the  district. 

E.  Building  facilities 

Plaintiffs  have  introduced  evidence  in  an  attempt  to  show  a dis- 
parity in  the  age  of  school  buildings  and  the  size  of  school  sites  between 
predominantly  minority  and  predominantly  Anglo  schools.  Wo  would 
agree  that,  in  most  general  terms,  this  disparity  exists.  However,  we  do 
not  think  that  the  age  of  a building  and  site  size  arc,  in  and  of  them- 
selves, substantial  factors  affecting  the  educational [opportunity  offered 
at  a given  school.  However,  wo  do  recognize  that  in  schools  which  are 
segregated,  have  less  experienced  teachers,  and  produce  generally  low- 
achieving  students,  the  fact  that  the  physical  plant  is  old  may  aggra- 
vate the  aura  of  inferiority  which  smronnds  the  school. 

The  above  material  summarizes  plaintiff’s  evidence  and  our  findings 
as  to  the  objective  indicia  of  inequality  at  the  schools  for  which  they 
seek  relief.  Although  plaintiffs  claim  that  factors  such  ns  inexperienced 
faculty  tend  to  contribute  to  the  inferior  educational  opportunity 
provided  at  these,  schools,  their  main  argument  is  that  the  segregation 
which  exists  at  many  of  these  schools  makes  a major  contribution  to 
this  inferiority. 

Dr.  Dodson,  a professor  of  ednnetion  at  New  York  University,  who 
has  for  the  past  15  years  studied  the  relationship  between  the 
scholastic  pcrformancc’of  minority  children  and  segregated  schools, 
testified  that  a segregated  school  adversely  affects  a Negro  child’s 
ability  to  achieve.  ITe  indicated  that  studies  show  that  by  the  time  a 
school  becomes  segregated,  it  is  looked  upon  by  the  whole  community 
as  being  inferior. 

At  this  point,  the  Negro  community  does  not  consider  the  segregated 
school  ns  a legitimate  institution  for  social  and  economic  advancement. 
Since  the  students  do  not  feel  that  the  school  is  an  effective  aid  in 
achieving  their  goal — acceptance  and  integration  into  the  mainstream 
of  American  life — they  are  not  motivated  to  learn.  Furthermore,  since 
the  parents  of  these  Negro  students  have  similar  feelings  with  respect 
to  the  segregated  school,  they  do  not  attempt  to  motivate  their  children 
to  learn.  Teachers  assigned  to  these  sohools  arc  generally  dissatisfied 
and  try  to  escape  as  soon  ns  possible.  Furthermore,  teachers  expect 
low  achievement  from  students  at  segregated  schools,  and  thus  do  little 
to  stimulate  higher  performance. 

The  defendants  do  not  acknowledge  that  segregated  schools  pet*  se 
produce  lower  achievement  and  an  inferior  educational  opportunity. 
They  point  to  other  factors,  such  as  home  and  community  environ- 

**  Since,  by  law,  It  19  mandatory  that  children  abtend  school  until  the  age  of 
1C.  there  are  no  figures  ns  to  dropout  rate  with  respect  to  elementary  schools. 
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mcnt,  socioecomnomic  status  of  the  family,  and  the  educational  back- 
ground of  the  parents  ns  the  major  causes  of  inferior  achievement.  \\  e 
ao  not  disagree  that  these  factors  are  relevant,  but  we  cannot  ignore 
the  overwhelming  evidence  to  the  effect  that  isolation  or  segregation 
per  se  is  a substantial  factor  in  producing  unequal  educational  oppor- 
tunity. „ , . , ...... 

The  first  study  of  the  equality  of  educational  opportunity  m the 
Denver  public  schools  conducted  by  the  Voorhees  Committee  recog- 
nized this.  In  its  1964  report  to  the  board  of  education  this  Com- 
mittee stated  that : 

In  a “neighborhood”  school  system  one  inevitable  result  of 
concentrations  of  races  and  etlmic  groups  because  of  housing 
patterns  is  concentrations  of  children  in  the  schools  into  the 
same  groups.  There  is  abundant  authority  to  the  effect  that 
“de  facto”  separation  in  schools  may  result  in  educational 
inequalities,  and  there  is  in  Denver  wide  belief  among  the 
racial  and  ethnic  minorities  that  the  schools  to  which  their 
children  go  arc  in  some  way  unequal.  In  addition,  however, 
there  is  the  fact  that  there  is  not  available  to  many  children 
(perhaps  a majority  of  the  total  school  population,  regardless 
of  race  or  ethnic  background)  the  democratic  experience  of 
education  with  membci’s  of  other  races  and  groups  with  which 
they  will  have  to  live  and  compete.  The  responsibility  to 
eliminate  or  reduce  this  result  where  possible  and  to  com- 
pensate for  it  where  elimination  is  not  possible  by  the  removal 
of  prejudice  (whether  based  on  color,  ethnic  or  religious  back- 
ground, false  values,  or  any  other  cause)  must  be  the  respon- 
sibility of  the  schools  to  its  pupils. 

(Voorhees  Committee  Report,  pp.  6-7.) 

The  committee  also  said : 

In  1964  the  U.S.  Supreme  Court  stated  that  segregated 
education  is  inherently  unequal  education.  There  was  then  and 
is  now  ample  authority  for  such  a statement.  While  the  Court 
in  that  instance  was  concerned  with  segregation  established 
by  law,  the  committee  is  persuaded  that  the  same  statement 
can  correctly  be  made  where  de  facto  segregation  of  minority 
races  occurs  because  of  other  factors,  the  most  obvious  of 
which  is  a patem  of  housing  restriction.  The  committee  feels 
tliat  in  adhering  without  obvious  deviation  to  the  principle 
of  establishing  school  boundaries  without  regard  to  racial  or 
ethnic  background,  the  board  and  the  administration  have 
concurred,  perhaps  inadvertently,  in  the  perpeutation  of 
existing  de  facto  segregation  and  its  resultant  inequalities  in 
the  educational  opportunities  offered. 

(Voorhees  Committee  Report,  p.  A-6. ) 

As  a result  of  the  Voorhees  Report,  the  school  board,  on  May  6, 
1964,  adopted  policy  6100  providing  that  henceforth  the  school  admin- 
istration would  maintain  statistical  data  on  the  racial  and  ethnic 
composition  of  students  in  the  Denver  public  schools.  In  adopting 
the  philosophy  of  the  Voorhees  Report  the  board  said : 

The  continuation  of  neighborhood  schools  has  resulted  in 
the  concentration  of  some  minority  racial  and  ethnic  groups 
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in  some  schools.  Reduction  of  such  concentration  and  the 
establishment  of  heterogeneous  or  diverse  groups  in  schools 
is  desirable  to  achieve  equality  of  educational  opportunity. 

In  1966  the  school  board  again  created  a committee  to  investigate 
inequality  of  educational  opportunity  due  to  racial  concentration  in 
schools  (the  Berge  Committee).  The  committee's  report  is  replete 
with  references  to  the  inferior  education  which  results  from  segre- 
gation. , . , . . 

When  we  consider  the  evidence  in  this  case  m light  of  the  statements 
in  Brown  v.  Board  of  Education  that  segregated  schools  are  inherently 
unequal,  we  must  conclude  that  segregation,  regardless  of  its  cause, 
is  a major  factor  in  producing  inferior  schools  and  unequal  educa- 
tional opportunity. 

The  equal  protection  clause  of  the  14th  amendment  prohibits  any 
State  from  denying  to  any  poison  the  equal  protection  of  the  laws. 
Simply  stated,  a State  may  not  treat  persons  differently  without  a 
legitimate  reason  for  doing  so.  In  the  area  of  economic  regulation  the 
courts  grant  broad  leeway  to  the  States  in  creating  classes  of  individ- 
uals and  treating  them  differently.  All  that  need  be  shown  is  a minimal 
justification  in  terms  of  a legitimate  State  interest  for  the  inequality 

of  treatment.  ,. 

The  courts,  however,  have  jealously  guarded  the  rights  of  disadvan- 
taged groups  such  as  the  poor  or  minorities,  and  have  held  that  where 
State  action,  even  if  noncliscriminatory  on  its  face,  results  in  the  un- 
equal treatment  of  the  poor  or  a minority  group  as  a class,  the  action  is 
unconstitutional  unless  the  State  provides  a substantial  justification 
in  terms  of  legitimate  State  interest.  See,  e.g.,  Griffin  v.  Illinois  (361 
U.S.  12, 18  n.  11,  76  S.  Ct.  686, 100  L.  Ed.  891  (1966)) ; Douglas  v. 
California  372  U.S.  363,  83  S.  Ct.  814,  9 L.  Ed.  2d  811  (1963) ) 28  This 
general  principle  of  constitutional  law  is  fully  applicable  to  school 
segregation  cases.  The  present  state  of  the  law  is  that  separate  educa- 
tional facilities  (of  the  de  facto  variety)  may  bo  maintained,  but  a 
fundamental  and  absolute  requisite  is  that  these  shall  be  equal.  Once 
it  is  found  that  these  separate  facilities  are  unequal  in  the  quality  of 
education  provided,  there  arises  a substantial  probability  that  a con- 
stitutional violation  exists.  This  probability  becomes  almost  conclusive 
where  minority  groups  are  relegated  to  the  inferior  schools.  As  J udge 
Wright  stated  in  Hobson  v.  Hansen , supra: 

Theoretically,  therefore,  purely  irrational  inequalities  even 
between  two  schools  in  a culturally  homogeneous,  uniformly 


« Under  a claim  for  relief  based  upon  separate-but-unequal  school  facilities, 
urpose  or  Intent  to  discriminate  is  not  a necessary  factor.  Where  state  action 
esults  In  unequal  treatment  of  the  poor  or  minority  groups,  It  is  no  defense  that 
he  state  action  was  not  taken  with  a purpose  to  injuriously  affect  only  the  poor 
r minorities  ns  a class.  See  Griffin  v.  Illinois,  851  U.S.  12,  76  S.Ot.  685. 100  LEd. 
01  (1056).  See  also  Hobson  v.  Hansen,  260  F.Supp.  401,  407  (1967),  which 
tates  • 

The  complaint  that  analytically  no  violation  of  equal  protection  vests  unless 
le  inequalities  stem  from  a deliberately  discriminatory  plan  is  simply  false. 
Whatever  the  law  was  once,  it  is  a testament  to  our  maturing  concept  of  equality 
tint,  with  the  help  of  Supreme  Court  decisions  in  the  last  decade,  we  now  firmly 
cognize  that  the  arbitrary  quality  of  thoughtlessness  can  be  as  disastrous  and 
nfair  to  private  rights  and  the  public  interest  as  the  perversity  of  a willful 
!heme. 
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white  suburb  would  raise  a real  constitutional  question.  But  in 
cases  not  involving  Negroes  or  the  poor,  courts  will  hesitate 
to  enforce  the  separatc-but-cqual  rule  vigorously.  . . . But 
the  law  is  too  deeply  committed  to  the  real,  not  merely  theo- 
retical (and  present,  not  deferred)  equality  of  the  Negro’s 
educational  experience  to  compromise  its  diligence  . . . when 
cases  raise  the  rights  of  the  Negro  poor. 

(269  F.Supp.  at  497.) 

As  Judge  Wright  further  pointed  out  in  the  Hobson  case,  de  facto 
segregation  today  stands  in  the  same  position  as  did  de  jure  segre- 
gation prior  to  Brown  v.  Board  of  Education.  Under  the  old  Plcssy 
doctrine  ( Plcssy  v.  Ferguson  (163  U.S.  537, 16  S.  Ct.  1138,  41  L.  Ed. 
256  (1896))),  a school  board  was  under  no  constitutional  duty  to 
abandon  dual  school  systems  created  by  law  so  long  as  all  schools  were 
equal  in  terms  of  the  educational  opportunity  offered.  Today,  a school 
board  is  not  constitutionally  required  to  integrate  schools  which  have 
become  segregated  because  of  the  effect  of  racial  housing  patterns  on 
the  neighborhood  school  system.  However,  if  the  school  board  chooses 
not  to  take  positive  steps  to  alleviate  de  facto  segregation,  it  must  at 
a minimum  insure  that  its  schools  offer  an  equal  educational  oppor- 
tunity. 

The  evidence  in  the  case  at  bar  establishes,  and  we  do  find  and 
conclude,  that  an  equal  educational  opportunity  is  not  being  pro- 
vided at  the  subject  segregated  schools  within  the  District.20  (See  page 
78,  supra,  for  a list  of  these  schools.)  The  evidence  establishes  this 
beyond  any  doubt.  Many  factors  contribute  to  the  inferior  status  of 
those  schools,  but  the  predominant  one  appears  to  be  the  enforced 
isolation  imposed  in  the  name  of  neighborhood  schools  and  housing 
patterns.27  It  strikes  one  as  incongruous  that  the  community  of  Denver 
would  tolerate  schools  which  are  inferior  in  quality. 

IV 

Discussion  or  Remedies 

A. — '1’IIE  NORTHEAST  DENVER  SCHOOLS 

Our  preliminary  injunction  decree  dealt  largely  with  the  Park  Hill 
schools  and,  in  effect,  specifically  enforced  Resolutions  1520, 1524,  and 
1531,  with  the  exception  of  that  part  of  the  resolution  having  to  clo 
with  East  Denver  High  School  and  that  part  having  to  do  with  Cole 
Junior  High  School. 


**  This,  of  course,  does  not  mean  that  we  condemn  In  any  way  the  leadership 
and  educational  efforts  of  the  administration  and  faculty  of  these  schools.  Prin- 
cipals and  teachers  alike  have  put  forth  an  outstanding  effort  to  cope  with  the 
educational  problems  in  their  schools.  However,  until  the  underlying  causes  of 
these  problems  are  removed,  the  work  of  these  individuals. can  never  be  fully 
successful. 

"We  thus  have  a situation  very  similar  to  that  found  in  Barksdale  v.  Spring- 
Held  School  Committee,  287  F.Supp.  648  (1065).  vacated,  848  F.2d  201  (1st  Cir. 
1095).  In  that  case  Judge  Sweeney  found  that  de  facto  segregation  was  contrib- 
uting to  inequality  of  educational  opportunity  at  the  schools  complained  of.  He 
then  granted  relief,  not  upon  a theory  that  the  School  Board  had  an  affirmative 
duty  to  remedy  racial  imbalance,  but  rather  because  the  Constitution  requires 
a School  Board  to  provide  equal  educational  opportunities  for  all  children  within 
the  system. 
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In  part  I of  this  opinion  wc  have  determined  that  the  plaintiffs  are 
entitled  to  full  relief  in  accordance  with  the  resolutions  and  are  also 
entitled  to  have  the  East  and  Cole  resolutions  implemented  in  the 
final  judgment.  Inasmuch  as  we  have  concluded  that  the  preliminary 
injunction  should  be  made  final,  the  appropriate  form  of  judgment 
can  be  prepared  to  cover  this.  The  preliminary  older  will  remain  in 
effect  for  the  remainder  of  this  year,  and  the  present  judgment  will  take 
eflect  in  September  1970. 

B. A PROGRAM  OP  IMPROVEMENT 

Although  we  have  concluded  that  there  is  not  de  jure  segregation 
in  the  so-called  core  city  schools, 27‘  we  have  found  ana  concluded  that 
there  is  a denial  of  equal  opportunity  for  education  in  these  schools. 
We  have  found  and  concluded  that  the  achievement  level  in  these 
schools  is  markedly  lower  and  dropout  rates  are  highland  that  there 
has  been  a concentration  of  minority  and  inexperienced  teach  el's. 

How  to  remedy  this  condition,  that  is  how  to  extend  to  the  plaintiffs 
equal  educational  opportunity,  poses  a serious  and  difficult  problem, 
and  we  do  not  here  present  any  cure-all.  One  obvious  answer,  of  course, 
is  that  these  schools  must  be  renovated  as  educational  institutions.  The 
stress  here  is  not  on  the  inferiority  of  the  buildings,  and,  indeed,  they 
i are  oftentimes  older  and  less  attractive.  Bather,  the  emphasis  is  on 

improving  these  as  educational  institutions.  One  obvious  equalizing 
factor  would  be  to  have  faculty  members  who  are  as  competent  as 
; the  faculty  members  at  Anglo  schools. 

i At  the  present  time,  teachers  with  seniority  can  select  the  superior 

| schools  and  they  do  so.  When  these  transfers  occur  a degrading  effect 

| on  the  school  which  they  leave  necessarily  results.  All  concerned  are 

; reminded  that  theirs  is  a less  desirable  school.  It  may  be  that  the 

\,  administration  will  have  to  adopt  a rule  which  prohibits  these  optional 

! transfers  by  faculty  members.  These  schools  are  entitled  to  at  least 

j their  fair  snare  of  the  most  competent  teachers.  The  administration 

[ may  have  to  assign  their  very  best  teachers  even  if  premium  salaries 

l have  to  be  paid  in  order  to  accomplish  this. 

i It  is  also  clear  from  the  evidence  that  the  remedial  or  special  educa- 

s tion  programs  which  have  been  carried  on  in  these  schools  have  not 

[ resulted  m any  significant  improvement  and  so  other  methods  are 

[ indicated.  It  does  not  fill  the  bill  to  merely  apply  for  a Federal  grant 

| and  reduce  the  teacher-pupil  ratio. 

f Above  all,  these  schools  need  pride  and  spirit  so  that  the  partici- 

| pants,  teachers  and  pupils,  will  feel  that  they  are  part  of  a meaningful 

! effort.  Certainly  a first  step  in  instilling  this  is  to  provide  them  with 

leadership  and  dedicated  personnel  plus  the  tools  to  cany  out  pro- 
grams. Whether  this  objective  is  possible  cannot  be  determined  until  a 
genuine  good  faith  effort  is  forthcoming.  In  Superintendent  Gilberts 
and  his  staff  the  board  has  access  to  experts  who  are  capable  of  for- 
mulating such  a program.  Obviously  this  court  does  not  have  this 
expertise,  but  it  anticipates  hearing  from  experts,  including  the  board 
staff. 


B"  That  is,  the  segregated  schools  referred  to  in  Part  III  above. 
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C. — COMPULSORY  TRANSPORTATION 

The  evidence  in  this  case  shows  that  neither  the  plaintiffs  nor  the 
defendants  nor  other  interested  parties  are  in  favor  of  busing  as  such. 
It  is,  however,  conceded  to  be  a necessity  whore  integration  is  ordered, 
and  it  would  appear  to  be  the  only  way  to  implement  Resolutions 
1520,  1524,  and  1531  and  to  carry  out  part  I of  this  opinion. 

In  connection  with  equalizing  the  educational  opportunity,  it  is 
not  so  clear  that  compulsory  transportation  is  the  answer.  Tobe  sure, 
if  the  children  could  go  to  school  together  on  a natural  basis,  it  would 
undoubtedly  provide  the  most  effective  antidote  for  the  inferiority. 
However,  setting  up  an  artificial  and  extensive  system  of  busing  which 
compels  cross-movement  and  which  is  not  supported  by  either  side 
has  some  tendency  to  undermine  the  program  from  the  start 

There  is  a dearth  of  law  in  connection  with  the  remedy  applicable 
to  equalizing  the  educational  opportunity,  and  compulsory  integra- 
tion is  not  yet  at  least  the  prescribed  remedy.  However,  it  is  conceiv- 
able that  this  could  become  the  only  effective  remedy  as  a matter  of  law, 
and  it  conceivably  could  become  recognized  as  a matter  of  constitu- 
tional law.  Nevertheless,  at  this  writing,  the  fashioning  of  a remedy  is 
a process  of  weighing  and  balancingthc  equities. 

From  the  intervenors  and  from  other  sources  at  the  trial,  the  difficul- 
ties and  vicissitudes  of  mandatory  busing  have  been  presented.  One 
persuasive  point  arises  from  the  proof  of  the  plaintiffs.  Their  evidence 
establishing  the  inferiority  of  the  subject  schools  is  so  convincing  that 
it  raises  a serious  equitable  question  about  subjecting  any  pupils, 
minority  or  majority,  to  them.  It  would  be  imposing  a sanction  on 
pupils  from  good  schools — a sanction  for  an  offense  which  they  did 
not  commit. 

D — VOLUNTARY  TRANSFER  rOIJCY 

We  have  a single  suggestion  apart  from  improvement  and  that  is  a 
system  of  genuine  voluntary  transfer  out  of  inferior  schools  to  good 
schools.  This  would  bo  a matter  of  right  without  the  need  for  secur- 
ing a reciprocal  transfer  from  an  Anglo  school  to  a minority  school. 
Persons  desiring  this  immediate  improvement  of  their  educational 
opportunity  could  get  it,  and  the  district  would,  in  accordance  with 
its  present  policy  based  on  distance,  be  required  to  furnish  transporta- 
tion. Moreover,  the  Board  would  be  required  to  furnish  space  for  these 
students.  On  the  other  hand,  pupils  attending  the  better  schools  would 
not  bo  compelled  to  transfer  to  the  core  city  schools.28  They  could  do 
so  if  they  wished. 

Our  suggestion  recognizes  that  there  are  members  of  the  minority 
groups  who  are  not  enthusiastic  about  compulsory  busing.  These  par- 
ents have  the  same  apprehensions  as  the  majority  parents  about  send- 
ing their  children  into  unknown  conditions,  and  perhaps  into  hostile 
atmospheres.  At  the  same  time,  in  many  instances,  they  have  the  same 
hopes  and  aspirations  for  their  children  as  do  members  of  the  ma- 
jority and  are  willing  to  make  the  sacrifice  in  order  to  improve  the 
educational  opportunity  for  them. 

"This  would  not,  of  coarse,  apply  to  students  subject  to  part  I of  this  opinion 
and  the  integration  Resolutions  because  actual  integration  is  a matter  of  consti- 
tutional law. 
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Arguably,  at  least,  this  method  satisfies  the  Constitution  in  that  it 
recognizes  the  right  of  every  student  and  makes  that  right  available 
to  him  without  forcing  it  on  him.  Comments  of  the  litigants  on  this 
will  be  considered  at  a nirthcr  hearing. 

E — VOLUNTARY  OPEN  ENROLLMENT 

As  to  the  voluntary  open  enrollment  policy  of  the  school  board, 
certainly  they  should  be  free  to  pursue  and  develop  this  to  the  nth 
degree.  Their  position  at  the  trial  was  that  this  would  ultimately  pro- 
duce integration.  One  questions  whether  it  would,  but  if  it  can  be 
operated  successfully,  the  board  should  be  encouraged  to  carry  it  out. 
It  should  be  noted,  however,  that  this  is  neither  “voluntary*  nor  is  it 
“open”  because  it  requires  that  there  be  spaces  available  in  the  trans- 
feree school  or  that  there  be  an  exchange  program.  It  seems  clear  to 
us  that  there  would  be  few  participants  in  an  exchange  program  with 
the  core  city  schools.  It  seems  highly  unlikely  that  students  w ould 
elect  to  go  to  these  schools  from  wrhite  neighborhoods  and  so  it  is 
questionable  whether  any  integration  would  be  achieved  in  a sub- 
stantial way  from  this  program.  On  the  other  hand,  the  method  selected 
above  has  no  such  “catch”  in  it. 

It  is  contcmpalted  that  any  decree  w hich  is  finally  promulgated  here 
will  not  be  effective  until  next  fall.  On  the  other  hand,  the  preliminary 
injunction  heretofore  entered  would  continue  for  the  remainder  of 
this  school  year  until  next  September  when  the  final  judgment  would 
be  effective.  This  opinion  does  not  purport  to  be  a judgment  for  the 
purpose  of  appeal.  Final  judgment  will  be  entered,  after  a meeting 
with  counsel  which  hopefully  can  be  carried  out  within  the  next  30 
days. 

Appendix  I : Achievement  Data 

ELEMENTARY  SCHOOLS 


School 


Third  grade 

Average  median 
achievement 


School 


Fifth  grade 


Average  median 

achievement 


Barrett 

Boulevard  

Bryant-Webster 

Columbine 

Crofton 

Ebert 

Elmwood 

Fairmont 

Fairview 

Garden  Place 

Gilpin 

Greenlee 

Hallett 

Harrington 

Mitchell 

Smith 

Stedman  

Whittier  

Wytt 

Wyman 


2.81 

2.80 

8.16 

2.93 

8.10 

2.71 

8.42 

2.85 

2.96 

2.61 

2.68 

2.93 

3.06 

2.66 

2.71 

3.06 

3.13 

2.76 

....  3.46 
3.05 
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Crofton  

Ebert  
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4.73 
4.33 
4.43 
4. 27 
4.22 
4.17 
4.62 
4. 10 

4.25 
4.16 

4.46 
4. 16 
4.24 
4.02 
3.90 
4.  74 
4.64 

4.26 
4.06 

4.47 


3 


62 


366 

Appendix  I:  Achievement  Data — Continued 


JUNIOR  HIOH  SCHOOLS 

vrhnnl  Average  median 

sc,i  001  percentile  score 

SENIOR  HIGH  SCHOOLS 

«“»'  iZXT, 

East f,4 

Byers 0 

Cole * 

Cove Of*  f 

ri  Hn  i,  4.  fin.  7 

George  Washington 70 

John  F.  Kennedy 73 

Abraham  Lincoln 59 

Manual 30 

Hill  - 77. 4 

North 53 

Horace  Mann 32. 3 

John  F.  Kennedy 73.4 

Kepner  £9*  2 

Knnsmiller 32.  - 

Lake 48.7 

Merrill 

•Morey  30. 2 

Bishel 57.2 

Skinner  55. 2 

Smiley  42. 9 

Thomas  Jefferson 75.  o 

South CO 

Thomas  Jefferson — 72 

West 35 

Appendix  II:  Teacher  Experience 
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Elementary  Schools 


Plaintiffs’  20  selected  target 
schools: 

Barrett 

Boulevard 

Brynnt-Webster 

Columbine 

Crofton 

Ebert - 

Elmwood 

Fairmont 

Fairview 

Garden  Place 

Gilpin 

Greenlee 

llallett 

Harrington 

Mitchell 

Smith 

Stedmnn 

Whittier 

Wyatt — - 

Wyman 


21. 1 

16.7 

13.8 

27.3 

21.4 

21. 1 

39. 1 
25.0 

10.3 

18.4 
25.0 

12.5 

25.0 

30.4 

26.0 

26.4 
23.7 
27.3 

13.6 

22.2 


31.  6 
50.  0 
34.5 

50.0 
42.  9 
42.  1 
39.  1 
78.  6 
33.  3 
36.  8 

41.7 

40.0 

46.4 
73.9 
44.  0 
49.  1 

39.5 

56.8 
27.  3 

50.0 


21. 1 

27.8 

44.8 
11.4 
28.6 

26.3 

17.4 
10.7 

25.6 
15.  8 
25.0 

25.0 

28.6 
0 

16.0 
7.5 

13.2 
9.1 

27.3 
16.7 


Total  average. 


22.5 


45.  4 


18.7 


' Plaintiffs’  20  selected  Anglo  schools: 

Ash  Grove 

Bradley — - 

Bromwcll 

Carson 

Cory — — 

Doull — - — - 

Ellis-- — — 

Ellsworth 

Fallis 

Gust 

Knight - 


17.9 

2.9 

35.  7 
11.  8 

21.4 

58.8 

18.2 
16. 0 

18.2 
40.  0 

45. 5 
48.0 

0.0 

18.  2 

40.  9 

14. 7 
9. 1 

20.6 

18.2 

58.8 

42.4 

25.0 

62.5 

25.  0 

7.7 

15.  4 

46.2 

21.9 

4.3 

40.6 

30.4 

31.3 

56.5 
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School 

None 

Probation 

10  or  more  years 

PlaintifTs’  20  selected  Anglo 

schools — Continued 

McMcen 

3.0 

24.2 

51.5 

Montclair 

0.0 

11. 1 

48.  1 

Palmer 

6.  3 

12.5 

75.0 

Pitts 

11.  8 

29.4 

58.8 

Sabin 

8.0 

20.0 

38.  0 

Slavens 

13.0 

30.4 

52.2 

Traylor 

10.3 

20.7 

5S.  6 

University  Park 

14.  3 

37.1 

48.6 

Washington  Park 

0.0 

36.8 

36.  8 

Total  average 

9.8 

25.6 

47.  1 

All  Junior  High  Schools 

Baker 

32.  1 

60.7 

10.7 

Bvers 

14.0 

43.9 

26.  3 

Cole 

39.  6 

65.9 

14.  3 

Clove 

31.0 

45.2 

19.0 

Grant 

19.5 

34. 1 

24.4 

inn 

14.  5 

33.7 

36.  1 

Kopncr 

Kims  mi  Her 

14.  5 
G.  0 

50. 7 
32.5 

17.  4 
32.  5 

Lake 

10.6 

40.9 

31.  8 

Mann 

20.  3 

55.  9 

16.  9 

Merrill 

16.  2 

35. 1 

33.  8 

Morey 

27.  8 

53.  7 

13.0 

Ilishcl 

16.  7 

36.7 

21.  7 

Skinner 

15.  0 

38.3 

23.  3 

Smiley 

35.7 

63.3 

7*  1 

Total  average 

21.  1 

46.7 

22.0 

Target  schools : 

60.7 

10.  7 

Baker 

32.  1 

Cole 

39.6 

65.9 

14.  3 

Morey 

27.8 

53.7 

13.  0 

Smiley 

35.7 

63.3 

7.  1 

Total  average 

34.8 

61.9 

11.0 

Angle  schools : 

33.7 

36.  1 

Hill 

14.5 

Merrill 

16.2 

35.1 

33.  8 

Total  average 

15.3 

314 

3d*  0 

All  Senior  High  Schools 

Lincoln 

8.  3 

17.3 

59.4 

East 

17.2 

314 

36.  7 

George  Washington 

8.9 

17.0 

51  1 

Kennedy 

6.  6 

15. 4 

48.  5 

Manual 

17.  1 

37.8 

32.  4 

North 

8.2 

29.1 

41.  8 

South 

8.2 

16.4 

55.  7 

Thomas  Jefferson 

6.8 

22  2 

50.  6 

West 

14.5 

3do 

40.  0 

Total  average 

10.  3 

210 

47.  1 
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Appendix  II : Teacher  Experience — Continued 


School 

Nono 

Protation 

10  or  more  years 

Target  schools: 

East 

17.2 

34  4 

36.7 

Manual 

17.1 

37.  8 

32.  4 

West 

14.5 

30.  0 

40.  0 

Total  average 

16.3 

34  1 

36.4 

Ando  schools:  _ _ _ _ . 

George  Washington 

8.9 

17.  0 

04.  I 

Ad  C 

Kennedy 

6.6 

15.  4 

48.  5 

Thomas  Jefferson 

6.8 

22.  2 

50.  6 

Total  average 

7.4 

18  5 

51.0 

Appendix  III : Pupil  Dropout  Rates 
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Junior  high  schools: 

Baker -- 

Byers 

Cole 

Gove 

Grant 

Hill 

Horace  Mann 

Kepner 

Kunsmiller -- 

Lake.- 

Merrill 

Morey 

Rishel. 

Skinner 

Smiley- 

John  F.  Kennedy- . 
Thomas  Jefferson  . . 

Senior  high  schools: 

Abraham  Lincoln. .. 

East 

George  Washington 

Manual 

North 

South 

West 

John  F.  Kennedy 

Thomas  Jefferson  . . 


rojected 

Annual 

12.  9 

4.5 

3.  8 

1.3 

7.  0 

2.4 

1.9 

.6 

3.  0 

1.0 

. 7 

.3 

6.  7 

2.6 

3.  7 

1.5 

1.  7 

.6 

6.3 

2.1 

. 8 

.3 

15.  7 

5.  1 

4.  1 

1.4 

2.  1 

.8 

6.  1 

2.  1 

.3 

.2 

. 6 

.2 

38.  1 

14.7 

46.  8 

18  8 

10.  8 

3.6 

57.  0 

24  4 

51.  8 

21.9 

39.  6 

15.3 

46.9 

19.5 

13.  0 

1.9 

9.  9 

1.7 
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313  F.Supp.  90  (1970) 

May  21,  1970 


School  desegregation  case.  The  district  court  (313  F.  Supp.  61), 
found  that  equal  education  was  not  being  provided  at  segregated 
schools.  The  district  court,  William  E.  Doyle,  judge,  promulgated  a 
plan  under  which  affected  schools  would  be  integrated  within  2-year 
period,  students  would  have  free  transfer  with  space  guarantee  during 
interim  period,  and  compensatory  education  programs  would  be  pro- 
vided minority  children. 

Judgment  accordingly. 

Bames  and  Jensen,  by  Craig  S.  Barnes,  Holland  and  Hart,  by  Gor- 
don G.  Greiner,  Denver,  Colo.,  Conrad  K.  Harper,  New  York  City, 
for  plaintiffs. 

Wood.  Bis,  and  Hames,  by  William  K.  Bis,  Henry,  Cockrell,  Quinn, 
and  Creighton,  by  Thomas  E.  Creighton,  Benjamin  L.  Craig,  Michael 
Jackson,  Denver,  Colo.,  for  defendants , except  John  H.  Amesse,  James 
D.  Voorliees,  Jr.,  and  Rachel  B.  Noel,  as  individuals. 

DECISION  RE  PLAN  OR  REMEDY 

William  E.  Dovle,  district  judge. 

It  is  to  be  recalled  that  this  suit,  which  has  been  previously  before 
the  court,  was  instituted  as  a class  action  by  Negro  and  Hispano  public 
school  students  and  their  parents.  Plaintiffs  complained  that  there  was 
de  jure  segregation  in  many  of  the  schools  in  School  District  No.  1, 
Denver,  Colo.j  and  that  an  unequal  educational  opportunity  was  be- 
ing provided  in  the  segregated  schools  within  the  district.  On  March 
21, 1070,  after  approximately  3 weeks  of  trial,  this  court  handed  down 
a memorandum  opinion  and  order  finding  that  certain  schools,  elemen- 
tary, junior  high,  and  a high  school  within  an  area  of  Denver  known 
as  Park  Hill,  and  also  some  15  schools  within  the  core  city,  were  segre- 

fated.  It  was  also  concluded  that  our  temporary  injunction  entered  in 
uUgust  1969,  finding  a condition  of  de  jure  segregation  in  certain 
schools  resulting  from  the  Denver  Board  or  Education’s  action  rescind- 
ing Resolutions  1520, 1524,  and  1531,  which  had  been  designed  to  have 
an  integrating  effect  on  Park  Hill  schools,  must  be  made  permanent. 
We  ordered  full  implementation  of  these  resolutions.  (D.C.  313  F. 
Supp.  61.) 

A further  determination  was  that  certain  schools  within  the  core 
city  were  segregated  as  the  result  of  housing  patterns  and  the  neigh- 
borhood school  system;  that  this  constituted  de  facto  segregation  and 
was  not  unconstitutional  per  se.  A corollary  finding  and  conclusion 
was  that  the  segregated  core  city  schools  in  question  were  providing 
an  unequal  educational  opportunity  to  minority  groups  as  evidenced 
by  low  achievement  and  morale.  The  causes  of  this  inferiority  were 
held  to  be  the  segregated  condition^  together  with  concentration  of 
minority  teachers,  low  teacher  experience,  and  high  teacher  turnover 
in  each  of  the  schools.  We  stated  that : 

The  present  state  of  the  law  is  that  separate  educational 
facilities  (of  the  de  facto  variety)  may  be  maintained,  but  a 
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fundamental  and  absolute  requisite  is  that  these  shall  be  equal. 
Once  it  is  found  that  these  separate  facilities  are  unequal  in 
the  quality  of  education  provided,  there  arises  a substantial 
probability  that  a constitutional  violation  exists.  This  prob- 
ability becomes  almost  conclusive  where  minority  groups  are 
rolegated  to  the  inferior  schools. 

(313  F.  Supp.at83.) 

We  thus  concluded  that  the  school  district  had  violated  the  equal 
protection  clause  of  the  14th  amendment  by  maintaining  and  operating 
schools  which  deprived  the  recipients  of  an  equal  educational  oppor- 
tunity. Both  plaintiffs  and  defendants  were  asked  to  submit  plans  to 
remedy  the  inequality  found  to  exist. 

The  cause  is  then  presently  before  us  for  the  purpose  of  fashioning 
a remedy  which  hopefully  will  establish  equality  of  educational  oppor- 
tunity in  the  court  designated  segregated  schools. 

Both  plaintiffs  and  defendants  have  submitted  lengthy  plans  for 
improving  educational  opportunity  and  many  of  the  foremost  au- 
thorities on  this  subject,  both  with  respect  to  the  Denver  area  and  na- 
tionwide, have  been  called  upon  to  testify. 

I — Descrivtiox  op  Plans 

Plaintiffs’  proposed  plan  involves  a three-step  process  for  raising 
achievement  and  equalizing  educational  opportunity.  The  first  step  is 
desegregation,  or  the  elimination  of  racial  isolation  of  minority  stu- 
dents through  cross-traiisportation  of  pupils.  Plaintiffs  have  concen- 
trated on  this  phase  of  the  program  and  the  plans  for  desegregation 
are,  for  the  most  part,  the  product  of  computer  analysis.  The  second 
phase  involves  integration,  which  the  plaintiffs  define  as  the  educa- 
tional process  of  promoting  mutual  respect  and  understanding  among 
students,  teachers,  and  the  community.  The  final  portion  of  the  plain- 
tiffs’ plan  suggests  a system  of  compensatory  education  programs, 
carried  out  in  an  integrated  environment,  designed  to  equalize  achieve- 
ment. 

At  the  outset  we  note  that  plaintiffs  urge  that  the  court  should  re- 
consider certain  schools  which  plaintiffs  consider  “target”  schools,  but 
which  the  court  found  not  to  be  segregated  inferior  schools.  Plaintiffs 
call  attention  to  the  fact  that  two  schools ; namely,  Elyria  and  Smedley, 
are  not  only  inferior  in  terms  of  achievement,  but  also  meet  the  guide- 
line set  by  the  court  that  the  school  contain  at  least  70  to  75  percent 
Negro  or  Hispano  students.  Furthermore,  plaintiffs  ask  us  to  recon- 
sider at  least  nine  other  schools  which  have  a combined  minority  popu- 
lation of  over  70  percent.1  Failure  to  include  Elyria  and  Smedley 
schools  was  due  to  oversight.  These  must  now  be  included  in  a plan  for 
relief.  We  have  concluded  that  none  of  the  plans  are  wholly  suitable 
and  that  a carefully  tailored  plan  consisting  of  parts  of  the  submitted 
ideas  should  be  adopted.  Nevertheless,  a brief  description  of  the  plain- 
tiffs’ and  defendants’  proposals  will  furnish  some  understanding  of 
the  problem  and  of  this  order. 

1 We  concluded  in  onr  March  21  opinion  that  it  was  not  appropriate  to  place 
Negroes  and  Hlspanos  in  one  category  to  arrive  at  a minority  population  ot  over 
70  percent  313  F.Supp.  at  69.  . , • 
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Plaintiffs  propose  four  alternative  plans  for  desegregation  of  ele- 
mentary scliols.  The  first  of  these  desegregates  the  court  designated 
elementary  schools  by  a system  of  cross-busing.  The  total  number  of 
schools  involved  would  be  29 ; the  total  number  of  students  to  be  trans- 
ported would  bo  8,380;  the  average  miles  traveled  per  student  one-way 
would  be  6.4 ; the  minimum  Anglo  enrollment  at  any  school  designated 
by  the  court  would  total  54  percent. 

The  second  proposed  alternative  plan  calls  for  enrolling  only  pupils 
in  grades  4-6  in  the  12  conrt-desimiated  elementary  schools.  Each  of 
these  schools  would  be  paired  with  one  or  more  Anglo  schools  which 
would  be  used  only  for  grades  Iv-3.  This  plan  would  involve  31  schools ; 
11,109  students  would  be  transported;  the  average  number  of  miles 
traveled  per  student  one-way  would  be  6.3 ; minimum  Anglo  enroll- 
> ment  at  the  court  designated  schools  would  be  51  percent, 
j Plan  3 is  similar  to  plan  1 except  that  it  would  include  all  of  plain- 
; tiffs’  target  elementary  schools  rather  than  just  the  court  designated 
; elementary  schools.  It  would,  of  course,  require  a much  greater  trans- 
portation effort  involving  as  it  does  numerous  schools  which  the  court 
i has  not  included. 

i Plan  4 is  similar  to  plan  2,  except  that  all  of  plaintiffs’  target  schools 
! are  provided  with  relief. 

i Alternative  plans  are  submitted  by  plaintiffs  for  desegregating  iun- 
j ior  high  schools.  The  first  of  these  would  desegregate  Cole  J uiiior  High 

i School  by  reassigning  to  Cole  some  1,038  students  already  being  bused 

j to  Thomas  Jefferson  and  John  F.  Kennedy.  Also,  students  now  being 

f bused  to  Cole  would  be  bused  instead  to  Thomas  Jefferson  and  John 

| F.  Kennedy.  This  plan  would  increase  Anglo  enrollment  at  Cole  to  66 

| percent.  The  second  alternative  plan  would  desegregate  not  only  Cole, 

; but  also  Horace  Mann,  Lake,  Morey,  and  Baker  Junior  High  Schools 

j l>y  a system  of  cross-busing  similar  to  that  involved  in  the  first  altema- 

1 tive  plan. 

j Plaintiffs  also  propose  alternative  programs  for  equalizing  ednca- 

1;  tional  opportunity  at  Manual  High  School.  First,  tliey  recommend 

i alteration  of  the  school  attendance  boundaries  of  Manual,  East,  and 

l South,  to  create  long  narrow  north-south  corridors  for  each  of  the 

| above  schools.  This  would  result  in  many  Anglo  students  front  south 

t Denver  attending  Manual.  As  a second  alternative,  the  plaintiffs  sug- 

! gest  that  Manual  be  made  an  open  school  which  could  be  attended  by 

j any  student  in  the  district  ana  which  would  specialize  in  vocational 

i and  preprofessional  training.  This  plan  is  essentially  the  same  as  that 

l proposed  bj7  the  board  with  respect  to  Manual. 

| Finally,  plaintiffs  have  suggested  several  programs  which  would  aid 

in  creating  cultural  understanding  and  respect  as  well  as  programs 
for  equalizing  educational  opportunity  through  compensatory  educa- 
tion. These  include  faculty  and  staff  inservice  training  and  orientation, 
programs,  for  community  involvement,  use  of  paraprofessionals,  tu- 
torial systems,  individualized  instruction,  increased  preschool  train- 
ing, and  others  which  are  very  similar  to  the  school  board’s  suggestions, 
i except  that  under  plaintiffs’  plan,  desegregation  constitutes  an  essen- 
] tial  first  step. 

I The  defendants’  program  for  equalizing  educational  opportunity  in 

the  court-designated  schools  is  basically  one  of  compensatory  educa- 
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tion,  with  little  emphasis  on  desegregation.  Defendants  offer  some 
opportunity  for  mixing  of  the  races,  in  that  pupils  at  the  15  court- 
designated  schools  could  transfer  to  a school  of  their  choice  on  a space 
guaranteed  basis  with  transportation  provided  by  the  distinct,  if  the 
transfer  will  improve  racial  balance.  This  is  similar  to  our  suggestion 
in  the  March  21,  1970,  opinion  and  it  differs  from  the  earlier  school 
board  VOE  program  since  the  availability  of  space  at  a receiving 
school  is  not  a precondition  to  transfer. 

The  remaining  of  defendants’  offerings  deal  with  various  forms  of 
compensatory  education.  Its  first  section  outlines  proposals  for  staffing. 
Them  would  be  encouragement  and  incentives  to  induce  good  teachers 
to  work  at  the  core  city  schools  by  extension  of  the  school  year  and 
increased  teacher  compensation.  An  effort  would  be  made  to  integrate 
teaching  and  administrative  staffs.  Teacher  aides  and  paraprofession- 
als  would  be  employed  so  that  teacher  time  could  be  utilized  more 
efficiently,  there  would  be  human  relations  training  for  all  school  dis- 
trict employees,  and  teachers  would  receive  instruction  in  preparation 
for  assignment  to  target  schools.  . 

: Educational  complexes,  as  described  in  the  plan,  are  currently  in 

preparation.  A complex  would  include  a basic  neighborhood  school 
with  special  programs  at  other  schools  in  the  cluster.  Subjects,  activi- 
: ties,  and  services  offered  at  the  complex  would  be  oriented  to  the  re- 

qu  iremeuts  of  the  community  in  which  the  complex  is  located. 

Defendants’  plan  also  recognizes  the  importance  of  the  early  de- 
| veloptnent  of  a child,  and  the  need  to  reach  minority  children  at  an 

early  stage.  Programs  such  as  Headstart  now  being  used  would  con- 
tinue. Those  programs  currently  in  use  deal  with  children  from  3 years 
| old  to  the  first  grade  in  certain  areas  of  the  city,  and  a proposed  Na- 

tional Follow  Through  program  will  work  with  children  through  the 
; third  grade. 

Defendants’  plan  also  describes  special  programs  currently  in  prog- 
ress or  proposed  for  Cole  Junior  High  School  and  Manual  High 
j School.  The  efforts  at  Code  include  the  use  of  laboratory  approaches  in 

I all  academic  areas ; use  of  inservice  training ; U9e  of  tutors  and  student 

• aides;  increased  counseling  efforts;  a work-study  program;  and  an 

i extension  center  and  a “crisis  room”  to  be  used  with  students  who  do 

| not  adjust  well  to  a regular  classroom  setting  and  are  potential  drop- 

1 outs  or  subjects  for  suspension  from  school.  The  programs  at  Manual 

| include  extensive  vocational  skills  and  preprofessional  courses  and 

advanced  placement  opportunities. 

| At  present,  funds  are  available  under  Colorado  Senate  bill  174  foi 

? cliildvcn  whose  reading  skills  are  2 or  more  years  below  their  grade 

\ level.  Current  S.B.  174  financed  programs  are  in  effect  at  Fairview 

\ Elementary  School,  and  Baker  and  Cole  Junior  High  Schools.  State 

j appropriations  are  expected  to  permit  the  continuation  of  these 

S programs.  . 

j.  Finally,  defendants  list  a number  of  innovative  practices.  These 

I would  emphasize  the  active,  rather  than  passive  elements  of  learning, 

i * recognizing  that  pupils  will  vary  in  their  rate  of  learning  based  on 

| their  ability,  background,  and  other  factors;  efforts  would  be  made  to 

y avoid  practices  which  might  degrade  the  child,  such  as  underestimat- 

[ ing  his  ability  or  denigrating  nis  background  or  family  (no  matter 
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how  subtly  or  unconsciously  done) and  an  effort  would  be  made  to 
supply  an  attractive  climate  for  learning — attractive  buildings  and 
classrooms,  good  interpersonal  relationships  between  parents,  pupils, 
and  teachers,  excursions  into  places  of  greater  interest  and  so  forth  are 
all  contemplated  in  this  type  of  program. 

II — The  Testimony 

The  crucial  factual  issue  considered  was  whether  compensatory  edu- 
cation alone  in  a segregated  setting  is  capable  of  bringing  about  the 
necessary  equaling  effects  or  whether  desegregation  and  integration 
are  essential  to  improving  the  schools  in  question  and  providing  equal- 
ity. The  evidence  of  both  parties  has  been  directed  to  this  question. 

Plaintiffs’  evidence  focused  directly  on  the  proposition  that  desegre- 
gation is  essential  in  improving  the  quality  of  educational  opportunity 
m the  court  designated  schools  and  that  compensatory  programs  of 
the  type  proposed  by  the  defendants  cannot  work  in  a segregated 

setting.  , , tt  i • 

Dr.  James  Coleman,  professor  of  social  relations  at  Johns  Hopkins 
University  and  author  of  the  Coleman  report  on  equality  of  educa- 
tional opportunity,  testified  that  isolation  of  children  from  low  socio- 
economic families  creates  an  atmosphere  which  inevitably  results  in 
an  inferior  educational  opportunity.  Dr.  Coleman  stated  that  a child  s 
ability  to  learn  is  significantly  affected  by  the  educational  stimulation 
provided  by  his  ■family.  Since  Negro  and  Hispano  children,  from  low 
socioeconomic  families  are  typically  not  provided  with  this  stimulation, 
a compensating  stimulation  must  be  provided  by  the  peer  group  in 
the  school.  Where  all  children  in  the  school  come  from  families  with 
similar  low  socioeconomic  status,  the  negative  effect  produced  by 
family  background  is  reinforced  rather  than  alleviated.  Dr.  Coleman 
testified  that  although  a racially  isolated  school  is  not  inferior  per  se, 
it  will  inevitably  provide  an  unequal  educational  opportunity  where 
the  racial  or  ethnic  isolation  involves  a homogeneous  student  body 
all  frqm  uneducated  and  deprived  backgrounds. 

Dr.  Neil  Sullivan,  who  is  now  Commissioner  of  the  Massachusetts 
State  Board  of  Education  and  who  installed  the  Berkeley  desegrega- 
tion plan  in  Berkeley,  Calif.,  testified  that  in  his  opinion  it  was  racial 
segregation  itself,  rather  than  isolation  of  children  from  low  socio- 
economic families,  which  caused  the  inferiority  of  educational  oppor- 
tunity. Dr.  Sullivan  stated  that  Berkeley  had  attempted  to  improve 
racially  segregated  schools  by  massive  programs  of  compensatory 
education  including  lowering  the  teacher-pupu  ratio,  improving  equip- 
ment and  materials,  and  instituting  cultural  enrichment  programs. 
These  programs  had  little  effect  on  student  achievement.  It  was  Dr. 
Sullivan’s  expert  opinion  that  any  effort  at  compensatory,  education 
must 'be  correlated  with  desegregation  if  it  is  to  achieve  positive  results. 
He  also  stated  that  a program  of  desegregation  similar  to  that  used 
in  Berkeley  required  2 years  of  preparation  and  planning. 

Dr.  Sullivan’s  testimony  was  reinforced  by  the  testimony  of  Dr. 
Robert  O’Reilly.  Dr.  O’Reilly,  the  assistant  director  of  research  and 
evaluation  for  the  New  York  State  Department  of  Education,  has 
made  the  most  extensive  study  of  compensatory  education  programs 
on  a national  scale  currently  available.  He  explained  that  most  com- 
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pensatory  programs  include  such  items  as  lowering  teacher-pupil 
ratio,  use  of  paraprofessionals,  inservice  teacher  and  staff  training  pro- 
grams, individualized  tutoring,  and  cultural  enrichment  courses.  He 
concluded  from  this  study  that  compensatory  education  carried  on 
in  a segregated  atmosphere  had  little  or  no  effect  on  raising  achieve- 
ment. Dr.  Sullivan  conceded  desegregation  in  and  of  itself  is  not  a 
cure-all,  but  in  an  essential  step  in  improving  educational  opportunity 
and  that  compensatory  programs  are  important  and  probably  useful, 
but  only  if  conducted  in  a desegregated  setting. 

The  main  witness  for  the  defendants  was  Dr.  Robert  Gilberts,  super- 
intendent of  schools  for  school  district  No.  1.  Dr.  Gilberts  explained 
the  defendants’  proposed  plan  and  offered  a critique  of  the  plaintiffs’ 
suggested  program.  He  stated  that  low  achievement  among  children 
in  the  court  designated  schools  was  the  result  of  a number  of  factors, 
including  home  situation,  lack  of  discipline,  absence  of  stimulation 
by  parents,  and  verbal  deficiencies  resulting  from  the  families’  limited 
vocabulary.  Although  Dr.  Gilberts  was  the  developer  of  resolutions 
1520,  1524,  and  1531,  designed  to  desegregate  schools  in  Park  Hill, 
he  indicated  that  this  was  merely  a pilot  project.  He  maintained  that 
there  is  no  affirmative  evidence  that  desegregation  would  aid  in  pro- 
viding an  equal  educational  opportunity  for  minority  children.  Fur- 
thermore. Dr.  Gilberts  expressed  doubt  that  desegregation  could  be 
successful  without-  broad  community  support.2 

The  defendants’  plan,  as  explained  by  Dr.  Gilberts,  is  designed 
to  reconstruct  the  educational  climate  by  such  programs  as  differential 
staffing,  improved  inservice  training  for  teachers  and  staff,  special 
innovative  programs  of  vocational  and  prcprofessional  training  at 
Manual  High  School,  and  to  some  extent  at  Cole  Junior  High  School, 
and  increasing  the  number  of  experienced  teachers  at  the  court-desig- 
nated schools.  A program  similar  to  the  present  voluntary  open  en- 
rollment would  be  instituted,  but  with  a guaranteed  open  space  pro- 
vision so  that  any  student  in  the  district  might  transfer  to  another 
school  with  transportation  provided  by  the  district  if  the  transfer 
would  improve  the  racial  balance  of  both  receiving  and  sending  schools. 
Within  the  next  2 years  a portion  of  the  “complex  system”  will  be 
initiated  in  Denver.  Dr.  Gilberts  admitted,  however,  that  only  the  new 
VOE  program  was  specifically  designed  to  provide  some  measure  of 
desegregation.  For  the  most  part  the  defendants’  programs  are  to  be 
earned  out  in  a substantially  segregated  setting. 

Defendants  also  called  Messrs.  Ward,  Morrison,  and  Rehrner,  the 
principals  of  Manual  High  School,  Cole  Junior  High  School,  and 
Bryant-Webster  Elementary  School,  respectively. 

Mr.  Ward  testified  that’he  had  initiated  several  innovative  pro- 
grams at  Manual  since  becoming  principal.  These  included  work-study 
vocational  training  in  areas  such  as  building  trades,  metal  work,  power 
and  transportation,  and  honie  economics.  He  also  testified  that  prepro- 
fessional studies  were  instituted.  These  are  designed  to  familiarize 
pupils  with  occupational  fields  such  as  law,  medicine,  education,  and 
engineering.  Although  there  was  no  evidence  that  these  innovative 
programs  improved  the  academic  achievement  of  Manual  students, 

! We  agree  that  community  support  is  essential,  but  this,  of  course,  requires  a 
community  education  program — indeed  a campaign. 
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Mr.  Ward  stated  that  they  lmd  intensified  interest  among  students  in 
remaining  in  school. 

Mr.  Morrison  has  also  begun  certain  innovative  programs  at  Cole 
Junior  High  School.  These  include  the  use  of  laboratory  approaches 
in  all  academic  areas,  tutors  and  student  aides,  work-study  programs 
and  the  “crisis  room”  and  extension  center.  He  testified  that  these  ap- 
proaches have  succeeded  in  restoring  student  and  community  con- 
fidence in  the  school.  The  result  of  these  programs  on  academic  achieve- 
ment has  not  yet  been  determined.  It  does  appear  tliough  that  Cole 
J unior  High  is  now  being  used  as  a specialty  school. 

Mr.  Rehmer  has  instituted  new  programs  at  Bryant-Webster  which 
are  basically  compensatory  in  nature,  and  have  achieved  some  success 
in  reviving  student  interest.  This  is  a predominantly  Spanish  elemen- 
tary school  in  which  compensatory  reading  and  some  Spanish-oriented 
programs  have  been  stressed. 

Finally,  these  principals  agreed  that  their  programs  could  be  canned 
out  in  an  integrated  setting  and  that  desegregation  of  their  schools 
would  substantially  improve  the  educational  opportunity  for  their 
students. 

Ill— Issues  op  Law 

Before  discussing  our  determinations  of  fact  we  must  mention  that 
there  are  present  herein  two  novel  questions  of  law. 

The  first  of  these  is  discussed  in  the  memorandum  opinion  and  order 
of  March  21. 1970.  This  is  the  question  whether  a condition  of  de  facto 
segregation  is  to  be  remedied  in  the  same  manner  as  a condition  of  de- 
jure  segregation.  We  found  at  the  trial  that  the  schools  in  question 
became  segregated  as  a result  of  neighborhood  housing  patterns — at 
least  that  this  was  the  substantial  factor  in  producing  the  result.  It 
was  not  caused  by  positive  law  or  as  a result  of  official  action.  In  the 
present  state  of  the  law,  particularly  in  this  the  10th  circuit,  we  were 
of  the  opinion  that  desegregation  could  not  be  decreed  in  these  cir- 
cumstances. Undoubtedly  this  question  will  receive  attention  in  higher 
courts  at  the  behest  of  one  or  both  of  the  parties  and  we  do  not  pursue 
it. 

The  second  question  is  one  of  both  law  and  fact,  but  is  predominantly 
to  be  determined  from  the  evidence.  It  is  whether  in  a setting  of  gross- 
ly inferior  minority  schools,  compensator}'  education — improvement  of 
the  minority  schools,  together  with  a free  transfer  policy  such  as  that 
suggested  in  the  March  21, 1970,  opinion— constitutes  a constitution- 
ally acceptable  remedy  or  whether  in  order  to  in  troth  improve  the 
schools  and  to  thus  satisfy  the  requirements  of  the  Constitution,  it 
is  necessary  to  prescribe  and  implement  also  a program  of  desegre- 
gation and  integration.  We  have  concluded  after  hearing  the  evidence 
that  the  only  feasible  and  constitutionally  acceptable  program — the 
only  program  which  furnishes  anything  approaching  substantial 
equality— is  a system  of  desegregation  and  integration  which  provides 
compensatory  education  in  an  integrated  environment.  We  have,  how- 
ever, delayed  its  being  carried  into  effect  for  1 year  (for  part  of  the 
program)  and  for  2 years  (for  the  remainder).  We  have  directed  the 
adoption  of  an  interim  program  such  as  that  suggested  in  the  March 
21, 1970  opinion. 
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IV — Findings  and  Guidelines 

1.  The  overwhelming  evidence  in  this  case  supports  the  finding  and 

determination  which  we  now  make  that  improvement  in  the  quality  of 
education  in  the  minority  school  can  only  be  brought  about  by  a pro- 
gram of  desegregation  and  integration.  This  is  the  positive  conclu- 
sion of  Drs.  Coleman,  Sullivan,  and  O’Reilly,  all  of  whom  are  authori- 
ties in  the  field.  Their  opinions  are  supported  by  extensive,  compre- 
hensive, in-depth  studies  and,  in  some  instances,  actual  experience  in 
the  field.  • 

2.  The  evidence  clearly  establishes  that  the  segregated  setting  stifles 
and  frustrates  the  learning  process.  One  of  the  expert  witnesses  made 
the  matter  clear  when  he  said  that  the  isolation  of  any  group  develops 
a homogeneous  mass  which  brings  out  the  worst  in  the  individual  mem- 
bers and  establishes  a low  standard  of  achievement.  When,  in  addition, 
the  group  is  from  a socioeconomic  group  which  is  deficient,  the  bad 
results  are  intensified.  Add  to  this  the  minority  factor  with  the  attend- 
ant lack  of  pride  and  hope,  and  the  task  of  raising  achievement  levels 
becomes  insurmountable.  The  minority  citizens  are  products,  in  many 
instances,  of  parents  who  received  inferior  educations  and  hence  the 
home  environment  which  is  looked  to  for  manv  fundamental  sources 
of  learning  and  knowledge  yields  virtually  no  educational  value.  Thus, 
the  only  hope  for  raising  the  level  of  these  students  and  for  providing 
them  the  equal  education  which  the  Constitution  guarantees  is  to  bring 
them  into  contact  with  classroom  associates  who  can  contribute  to  the 
learning  process:  it  is  now  clear  that  the  quality  and  effectiveness  of 
the  education  process  is  dependent  on  the  presence  within  the  class- 
room of  knowledgeable  fellow  students. 

3.  To  seek  to  carry  out  a compensatory  education  program  within 

minority  schools  without  simultaneously  developing  a program  of  de- 
segregation  and  integration  has  been  unsuccessful.  Experience  has 
shown  that  money  spent  in  these  programs  has  failed  to  produce  re- 
sults and  has  been,  therefore,  wasted.  The  ideal  approach,  and  that 
which  offers  maximum  promise  of  success,  is  a program  of  desegrega- 
tion and  integration  coupled  with  compensatory  education.  Desegre- 
gation in  and  of  itself  cannot  achieve  the  objective  of  improving  the 
quality  of  the  education  in  schools.  It  must  be  carried  out  in  an  atmos- 
phere of  comprehensive  education  and  preparation  of  teachers,  pupils, 
parents,  and  the  community.  It  also  must  be  coupled  with  an  intense 
and  massive  compensatory  education  program  for  the  students  if  it 
is  to  be  successful.  • # 

4.  A system  of  free  transfer  to  designated  Anglo  or  white  schools 
of  minority  groups  furnishes  a minimal,  but  at  the  same  time  an 
insufficient,  fulfillment  of  the  constitutional  rights  of  the  persons  in- 
volved. True,  such  a method  fnftiishes  some  relief  to  the  individuals 
who  choose  to  exercise  it,  but  here  again  it  promises  little  unless  it  is 
accompanied  by  a careful,  painstaking  program of  compensatory  edu- 
cation because  here,  without  the  support,  the  individual  is  alone  in  an 
environment  which  is  much  more  diflficnlt  and  competitive  than  either 
the  segregated  or  integrated  one.  It  should  be  used  then  as  an  interim 
measure.  It  will  serve  to  minimize  the  deprivation  during  the  period 
of  planning  and  preparation  for  a permanent  system. 
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5.  As  a prelude  to  a program  of  integration,  the  court  designated 
minority  schools  must  be  drastically  improved.  The  inequity  implicit 
in  sending  majority  students  to  a grossly  inferior  school  was  noted 
in  our  March  21,  1970,  opinion.  Substantial  correction  of  these  condi- 
tions is,  therefore,  a necessity. 


V — Provisions  op  the  Plan 


In  our  opinion  of  March  21,  1970,  we  recognized  the  underlying 
constitutional  basis  for  this  decision,  which  is  that  a State  or  its  sub- 
division may  not  constitutionally  maintain  any  program  which  treats 
members  of  minority  groups  unequally  as  compared  with  other  groups. 
It  makes  no  difference  that  the  system  may  appear  to  be  equal  on  its 
face,  if  its  operation  in  fact  results  in  unequal  treatment.  Further,  when 
a court  finds  that  such  inequality  of  treatment  exists,  it  is  constitution- 
ally bound  to  provide  a remedy  which  will  wipe  out  the  inequality 
“root  and  branch.”  , 

Having  found,  in  accordance  with  the  overwhelming  weight  of  the 
evidence,  that  the  racial  isolation  of  Negro  and  Hispano  children 
which  exists  in  the  15  schools  designated  in  this  court’s  opinion  of 
March  21, 1970,  together  with  Elyria  and.  Smedley  Elementary  Schools, 
is  the  primary  factor  producing  inequality  of  educational  opportunity 
at  those  schools  and  that  this  inequality  can  be  remedied  only  through 
a combined  program  of  desegregation,  together  with  a massive  pro- 
gram of  compensatory  education,  and  having  further  concluded  that 
neither  the  plans  submitted  by  plaintiffs  nor  those  of  defendants  are 
wholly  satisfactory,  we,  therefore,  now  delineate  the  guidelines  of  the 
plan  which,  based  on  the  evidence  and  the  law,  satisfies  the  Constitu- 
tion and,  at  the  same  time,  holds  some  promise  of  acceptance  and 
success. 

A.  SUMMARY 


The  plan  calls  for  desegregation  of  the  court  designated  elementary 
schools  (grades  1 through  6)  including  Smedley  and  Elyria  Schools. 
Part  of  this  is  to  be  accomplished  on  or  before  September  1, 1971,  and 
the  remainder  is  to  be  earned  out  not  later  than  September  1, 1972. 
The  detailed  plan,  including  the  exchanges  which  will  be  necessary, 
is  not  adopted  now  because  it  is  believed  that  further  study  must  be 
made.  Baker  Junior  High  School  is  also  to  be  desegregated.  A sub- 
stantial part  of  the  desegregation  program  must  be  completed  on  or 
before  September  1, 1971,  and  complete  desegregation  and  integration 
is  to  be  accomplished  on  or  before  September  i , 1972. 

Cole  Junior  High  is  also  to  be  desegregated  and  integrated  on  or 
before  the  same  dates  applicable  to  Baker.  This  can  be  accomplished 
by  making  Cole  a specialty  school  if  the  board  of  education  determines 
that  this  is  more  feasible.  , 

Manual  High  School  is  to  become  a specialized  city  high  school 
which  will  offer  preprofessional  and  particular  college  preparation 
conrses.  It  will  also  offer,  in  accordance  with  the  board’s  plan,  a variety 
of  work-study  programs  designed  to  develop  talent  in  arts  and  trades. 

The  compensatory  education  program  and  the  free  transfer  pro- 
grams of  the  board  are  also  part  of  the  plan. 
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B,  E LENIENT  ARY  SCHOOL 

At  least  50  percent  of  the  court  designated  elementary  schools, 
grades  1 through  6,  including  Elyria  and  Smedley  Elementary 
Schools,  must  be  desegregated  by  fall  of  1971. 

Complete  desegregation  of  all  court  designated  elementary  schools, 
grades  1 through  6 must  be  accomplished  by  the  beginning  of  school 
m the  fall  of  1972.  We  consider  complete  desegregation  fulfilling  the 
constitutional  requirement  to  be  accomplished  when  each  of  the  above 
schools  has  an  Anglo  composition  in  excess  of  50  percent.  Although  it 
is  probably  not  constitutionally  required,  the  desirability  of  having  the 
minority  student  population  in  each  of  these  schools  apportioned 
equally  between  Negro  and  Hispano  children  is  apparent. 

Because  the  plaintiffs  and  the  school  district  have  the  expertise  nec- 
cssaiy  for  devising  a system  of  school  redistricting  and  transportation 
to  achieve  the  result  set  forth  above,  we  leave  these  details  to  them. 
But  we  stress  that  the  details  of  the  scheme  must  be  carefully  ex- 
amined and  checked,  having  in  mind  that  the  program  is  a human  one. 
While  the  computers  can  be  useful  in  snch  an  effort,  their  results  must 
be  checked  with  cam  to  prevent  unnecessary  burden  to  the  persons 
involved.  The  final  details  will  be  subject  to  review  by  the  court.  We 
have,  of  course,  been  reluctant  to  decree  mandatory  transportation, 
and  it  sh  onld  be  avoided  to  the  extent  possible. 

c.  junior  inc.ii  schools 

Substantial  progress  must  be  made  in  desegregating  Baker  Junior 
High  School  bv  fall  of  1971.  Complete  desegregation  of  Baker  Junior 
High  School  along  the  lines  set  forth  above  for  eleinentarv  schools 
must  be  effectuated  bv  the  beginning  of  the  school  vear  in  the  fall  of 
1972. 

(J ole  Junior  High  School 

The  board  is  directed  to  adopt  one  of  two  alternative  plans.  First, 
the  board  of  education  may  desegregate  Cole.  If  this  alternative  is 
adopted,  substantial  progress  must  be  made  in  desegregating  Cole  by 
fall  of  1971.  with  complete  desegregation  of  Cole  Junior  High  by  the 
beginning  of  the  school  year  in  the  fall  of  1972.  The  second  alternative 
is  to  establish  Cole  by  fall  of  1971  as  an  open  school  for  special  educa- 
tion and  other  special  programs' now  in  effect  or  wh  ich  the  school  board 
may  wish  to  put  into  effect  in  the  future.  Under  this  second  alternative, 
those  students  who  would  have  attended  Cole  in  the  1971-72  school 
year,  but  who  do  not  wish  to  participate  in  the  special  programs  of- 
fered at  Cole,  may  transfer  with  a guarantee  of  space  to  another  junior 
high  school.  It  should  be  open  to  students  from  other  parts  of  the  city 
in  furtherance  of  the  special  programs.  A basic  assumption  is  that 
the  desegregation  and  integration  policies  here  enunciated  will  be  ac- 
complished regardless  of  which  scheme  is  adopted  for  Cole. 

D.  MANUAL  high  school 

We  approve  and  order  implementation  of  the  plans  set  forth  by 
the  defendants  and  plaintiffs  for  establishing  Manual  as  an  open 
school  for  the  continuation  and  expansion  of  the  vocational  and  pre- 
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professional  training  programs  which  have  been  instituted  by  the  prin- 
cipal, the  faculty,  ana  staff.  If  this  program  develops  and  transforms 
Manual  to  an  outstanding  institution  capable  of  attracting  and  accom- 
modating students  from  the  entire  city,  an  integration  program  would 
be  superfluous. 

E.  PREPARATION 

Between  now  and  the  beginning  of  school  in  fall  1971,  and  continu- 
ing through  fall  of  1972,  an  intensive  program  of  education  must  be 
carried  out  within  the  community  and  the.  school  system  in  prepara- 
tion for  desegregation  and  integration.  This  should  include  at  least  a 
program  for  orienting  teachers  in  the  field  of  minority  cultures  and 
problems  and  how  to  effectively  deal  with  minority  children  in  an  in- 
tegrated environment.  A similar  program  should  be  undertaken  for 
staff  and  administrators.  It  will  also  be  necessary  to  educate  the  com- 
munity as  to  the  educational  benefits  and  values,  not  only  for  the 
children  but  also  for  the  community,  to  be  derived  from  desegregation 
and  integration. 

F.  FREE  TRANSFER 

Between  now  and  the  fall  of  1971,  as  an  interim  measure  only,  we 
approve  the  board  of  education’s  program  for  VOE  with  a guaranteed 
space  provision,  and  it  shall  be  so  implemented  with  respect  to  all 
court  designated  schools  including  Elyria  and  Smedley  Elementary 
Schools. 

C».  COMPENSATION  EDUCATION 

We  approve  of  the  Board’s  plans  for  compensatory  education  pro- 
grams for  minority  children.  At  a minimum  these  programs  should 
include : 

1.  Integration  of  teachers  and  administrative  staff; 

2.  Encouragement  and  incentive  to  place  skilled  and  experienced 
teachers  and  administrators  in  the  core  city  schools; 

3.  Use  of  teacher  aides  and  paraprofessionals; 

4.  Human  relations  training  for  all  school  district  employees ; 

5.  Inservice  training  on  both  districtwide  and  individual  school 
bases; 

6.  Extended  school  years; 

7.  Programs  under  Senate  bill  174 ; 

8.  Early  childhood  programs  such  as  Headstart  and  Follow’ 
Through ; 

9.  Classes  in  Negro  and  Hispano  culture  and  history ; and 

10.  Spanish  language  training. 

All  of  the  above  programs,  including  several  others,  are  nowr  in- 
cluded in  the  defendants’  plan.  These  programs  for  compensatory 
education  are  to  'be  initiated  for  the  1970-71  school  year.  Those  pro- 
grams which  are  already  in  effect  should  be  continued  in  the  1970-71 
school  year,  with  any  modifications  which  the  board  of  education  deems 
necessary  in  order  to  carry  out  this  order. 

VI — Concluding  Remarks 

Wo  are  mindful  that  the  task  of  the  school  district  is  a difficult  and 
complex  one.  Constitutional  standards  must,  of  course,  be  met  at  the 
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earliest  feasible  time,  but  a program  which  is  too  hastily  conceived  and 
developed  could  fail  to  achieve  its  goals.  In  view  of  the  essential  prep- 
aration and  planning  which  must  go  into  a program  of  this  magnitude, 
it  is  felt  that  a 2-year  period  within  which  to  accomplish  desegregation 
and  integration  is  reasonable,  particularly  in  light  of  the  fact  that  the 
plan  calls  for  substantial  progress  to  be  made  during  the  year  1971-72. 

We  have  noted  the  desirability  (even  though  it  is  not  constitutionally 
mandated)  of  having  both  Negroes  and  Hispanos  in  the  desegregated 
schools  on  os  close  to  an  equal  basis  as  possible.  If  integration  and  de- 
segregation are  to  have  the  maximum  salutary  effect,  it  would  seem  to 
follow  that  schoolchildren  be  exposed  to  all  racial  and  ethnic  groups 
which  make  up  the  larger  community  in  which  they  live.  Time  integra- 
tion is  not  likely  to  occur  in  Denver  if  Negroes  and  Hispanos  are  sepa- 
rated in  the  public  educational  system,  no  matter  how  innocently  the 
separation  has  come  about. 

It  is  also  to  be  noted  that  only  grades  1 through  6 of  the  elementary 
schools  arc  covered  in  the  court’s  plan.  Kindergarten  students  are  ex- 
cluded. In  the  present  de  facto  segregation  circumstances  in  which  the 
effort  is  improvement,  we  assume  that  we  have  some  discretion.  Al- 
though it  may  have  some  value  to  desegregate  children  at  that  early 
age,  it  must  be  kept  in  mind  that  their  schoolday  is  shorter  than  that 
or  the  older  children.  Mandatory  transportation,  which  may  well  be 
necessary  to  effectuate  much  of  the  court’s  plan,  seems  impractical.  It 
seems  preferable  to  wait  until  that  child  is  on  a schedule  more  closely 
aligned  with  that  of  the  other  students  at  his  school.  Furthermore,  be- 
cause of  the  tender  years  of  the  kindergartners,  it  appeals  somewhat 
dubious  whether  the  value  to  be  gamed  is  sufficient  to  justify  placing 
these  infants  in  this  extraordinary  setting. 

Finally,  we  cannot  predict  with  any  degree  of  certainty  how  success- 
ful the  free  transfer  or  open  enrollment  program  will  be.  However,  the 
evidence  at  the  hearing  was  not  encouraging.  On  the  other  hand,  it  may 
surprise  us.  Indeed,  there  is  no  assurance  that  the  program  here  pre- 
scribed will  frilly  succeed.  Its  success  will  depend  in  large  part  on  the 
effort  which  is  expended  and  on  the  spirit  in  which  the  endeavor  is 
carried  out. 

All  adjudications  in  the  case  have  now  been  completed  and  a final 
judgment  can  be  entered.  The  remaining  detail  is  a matter  requiring 
the  closest  scrutiny  and  study  which  will  require  many  months.  There 
being  no  further  substantive  matter  to  decide,  there  is  no  just  cause 
for  delay  and  the  entire  matter  can  now  be  appealed. 


445  F.2d  990  (1971) 

June  11,  1971 

Suit  wherein  parents  of  children  attending  public  schools  sued  indi- 
vidually, on  behalf  of  their  minor  children,  and  on  behalf  of  class  of 
persons  similarly  situated,  to  remedy  alleged  segregated  condition  of 
certain  schools  and  effects  of  that  condition.  The  U.S.  District  Court 
for  the  District  of  Colorado,  William  E.  Doyle,  judge  (313  F.  Supp.  61 
and  313  F.  Supp.  90) , entered  judgment  in  favor  of  plaintiffs  on  first 
claim,  and  in  favor  of  defendants  on  all  but  one  count  of  second  claim, 
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and  defendants  appealed,  and  plaintiffs  cross-appealed.  The  court  of 
appeals,  Hill,  circuit  judge,  held  that  it  was  unable  to  locate  a firm 
foundation  upon  which  to  build  a constitutional  deprivation  of  rights 
by  virtue  of  fact  that  designated  core  area  schools,  not  segregated  by 
State  action,  were  offering  an  unequal  educational  opportunity  and 
was  compelled  to  abstain  from  enforcing  trial  court’s  plan  to  desegre- 
gate anch  integrate  such  schools.  It  was  further  held  that  there  was 
ample  evidence  in  record  to  sustain  trial  court’s  finding  that  race  was 
made  basis  for  school  districting  with  purpose  and  effect  of  producing 
substantially  segregated  schools  in  another  area;  however,  plaintiffs 
failed  in  their  burden  of  proving  a racially  discriminatory  purpose 
and  a causal  relationship  between  acts  complained  of  and  racial  im- 
balance admittedly  existing  in  such  schools. 

A'flii'med  m part , renewed  in  part, 

and  remanded. 


Gordon  G.  Greiner,  Denver,  Colo.  (Conrad  K.  Harper,  New  York 
City,  on  the  brief) , for  Keyes,  and  others. 

William  K.  His,  Denver,  Colo.  (Benjamin  L.  Craig  and  Michael  H. 
Jackson,  Denver,  Colo.,  on  the  brief),  for  School  District  No.  1,  and 
others. 

Before  Pickett,  Hill,  and  Seth,  U.S.  circuit  judges. 

I-Iill,  circuit  judge. 

This  is  a suit  in  which  the  parents  of  children  attending  Denver 
public  schools  sued  individually,  on  behalf  of  their  minor  children, 
and  on  behalf  of  classes  of  persons  similarly  situated,  to  remedy  the 
alleged  segregated  condition  of  certain  Denver  schools  and  the  effects 
of  that  condition.  The  school  district,  the  present  board  of  education 
and  its  superintendent  were  all  named  as  defendants.  The  action  was 
brought  under  42  U.S.C.  1983,  1985,  28  U.S.C.  1343  (3),  (4),  and  the 
14th  amendment  of  the  U.S.  Constitution  seeking  to  enjoin  defendants 
from  maintaining,  requiring,  continuing,  encouraging,  and  facilitating 
separation  of  children  and  faculty  on  the  basis  of  race,  and  further 
from  unequally  allocating  resources,  services,  facilities  and  plant  on 
the  basis  of  race.  Declaratory  relief  was  also  sought  under  28  U.S.C. 
2201.  On  appeal,  defendants  appear  as  appellants  and  cross-appellees, 
and  plaintiffs  appear  as  appellees  and  cross-appellants. 

The  reported  background  is  extensive,  In  July  1969,  appellees’  mo- 
tion for  preliminary  injunction  'was  granted  in  an  opinion  found  at 
308  F.  Supp.  279.  The  motion  sought  to  enjoin  the  rescission  of  Reso- 
lutions 1520, 1524,  and  1531.  The  preliminary  injunction  was  appealed 
and  was  remanded  by  this  court  for  further  findings  and  consideration 
of  additional  questions.  Thereafter,  the  preliminary  injunction  was 
supplemented  and  modified  at  303  F.  Supp.  289.  The  decision  on  the 
merits  is  recorded  at  313  F.  Supp.  61,  and  the  remedies  are  set  forth  in 
an  opinion  at  313  F.  Supp.  90. 

The  complaint  set  out  two  separate  causes  of  action.  The  first  cause 
contained  sis  counts,  all  of  which  pertained  to  recission  of  School 
Board  Resolutions  1520, 1524,  and  1531.  Therein  the  plaintiffs  alleged 
that  these  resolutions  were  an  attempt  by  the  school  board  to  deseg- 
regate and  integrate  the  public  schools  of  northeast  Denver,  and 
that  the  rescission  of  these  resolutions  was  unconstitutional  because 
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the  purpose  and  effect  was  to  perpetuate  racial  segregation  in  the  af- 
fected schools.  In  connection  with  this  cause  of  action,  plaintiffs  urge 
that  the  rescission  of  these  resolutions  was  unconstitutional  because 
thereby.  The  second  cause  of  action  contained  three  counts  that  are 
pertinent  here.  The  first  count,  in  effect,  alleged  that  through  affirma- 
tive acts  the  defendants  and  their  predecessors  deliberately  and  pur- 
posely created  and  maintained  racial  and  ethnic  segregation  in  the  so- 
called  core  area  schools  within  the  district.  The  second  count,  in  effect, 
alleged  that  the  defendants  had  purposely  maintained  inferior  schools 
by  their  method  of  allocation  to  the  schools,,  and  such  practice  has 
caused  those  schools  to  be  substantially  inferior  to  other  schools 
within  the  district  with  predominantly  Anglo  students.  The  effect  of 
such  practice,  plaintiffs  urged?  denied  the  minority  students  an  equal 
educational  opportunity  in  violation  of  the  equal  protection  clause 
of  the  14th  amendment.  The  third  count  was  an  attack  upon  the  school 
district’s  neighborhood  school  policy.  They  urge  such  policy  to  be  un- 
constitutional because  it  results  in  segregated  education. 

In  substance,  the  trial  court  foirnd  and  concluded  as  to  the  first 
claim  that  the  named  schools  in  northeast  Denver  were  segregated  by 
affirmative  State  action.  In  its  findings,  the  trial  court  noted  specific 
instances  of  boundary  gerrymandering,  construction  of  a new  school 
and  classrooms,  minority -to-majority  transfers,  and  excessive  use  of 
mobile  classroom  units  in  this  section  of  the  district,  all  of  which 
amount  to  unconstitutional  State  segregation.  In  addition,  it  was  held 
that  the  adoption  of  Resolutions  1520, 1524,  and  1531  was  a bona  fide 
attempt  by  the  board  to  recognize  the  constitutional  rights  of  the 
students  affected  by  prior  segregation,  and  that  the  act  of  repudiating 
these  resolutions  were  unconstitutional  State  action  resulting  in  de  jure 
segregation.  As  to  the  second  claim,  on  the  first  count,  the  court  found 
that  the  acts  complained  of  in  the  core  area  were  not  racially  inspired, 
and  accordingly  the  allegations  of  de  jure  segregation  were  not  ac- 
cepted. On  the  second  count,  the  court  found  that  although  the  core 
area  schools  were  not  segregated  by  State  action,  15  designated  schools 
should  be  granted  relief  because  it  was  demonstrated  that  they  were 
offering  their  pupils  an  unequal  educational  opportunity  in  violation  of 
the  14th  amendment  equal  protection  cause.  Upon  findings  that  the 
Denver  neighborhood  school  policy  had  been  constitutionally  main- 
tained under  the  standards  set  forth  in  Board  of  Education  of  Okla- 
homa City  Public  Schools , Independent  Dist.  No.  8.9  v.  Doxocll  (375 
F.  2d  158  (10th  Oil*.  1967)),  and  Dotcns  v.  Board  of  Education  of 
Kansas  City  (336  F.  2d  988  (10th  Cir.  1064) ),  relief  on  the  third  count 
was  denied. 

On  appeal  in  No.  336-70,  appellants  attack  the  findings  and  conclu- 
sions as  to  the  first  claim  and  the  second  count  of  the  second  claim. 
In  the  cross-appeal  No.  337-70,  the  Keyes  class  urge  error  in  the  find- 
ings and  conclusions  regarding  the  first  and  third  counts  of  the  second 
claim. 

Appellants’  initial  argument  in  No.  336-70  makes  a twofold  attack 
on  the  findings  and  conclusions  regarding  the  existence  of  de  jure 
segregation  in  the  schools  located  in  Denver’s  northeast  sector.  First, 
it  is  contended  that  under  a proper  application  of  the  law,  the  evidence 
will  not  support  a finding  of  de  jure  segregation.  Second,  appellants 
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argue  that  the  act  of  rescinding  resolutions  1520,  1524,  and  1531  was 
not  an  act  of  de  jure  segregation. 

A complete  understanding  and  resolution  of  the  issues  presented 
by  appellants  requires  a survey  of  the  events  which  preceded  the 
board’s  action  in  rescinding  the  three  resolutions.  In  the  92  elementary 
schools,  16  junior  high  schools,  and  nine  senior  high  schools.  There 
has  never  been  a law  in  Colorado  requiring  separate  educational  facili- 
ties for  different  races.  The  policy  to  which  the  school  board  has 
consistently  adhered  is  the  neighborhood  school  plan.  The  goal  is  a 
centrally  located  school  which  children  living  within  the  boundary 
lines  must  attend.  Although  the  board  has  no  written  policy  governing 
the  setting  of  attendance  Boundaries,  several  factors  have  apparently 
been  employed.  Among  these  are  current  school  population  in  an  at- 
tendance area,  estimated  growth  of  pupil  population,  the  size  of  the 
school,  distance  to  be  traveled,  and  the  existence  of  natural  boundaries. 
The  board  also  attempts  to  draw  junior  high  school  and  senior  high 
school  boundary  lines  so  that  all  students  transfering  from  a given 
school  will  continue  their  education  together. 

On  several  occasions  during  the  1960’s,  the  board  formed  commit- 
tees to  study  the  equality  of  educational  opportmiities  being  provided 
within  the  system.  In  1962,  the  Voorhees  committee  was  assigned 
the  onerous  task.  That  group  recognized  that  in  a school  district  where 
there  are  concentrations  of  minority  racial  and  ethnic  groups,  the  re- 
sult of  a neighborhood  school  system  may  be  unequal  educational 
opportunities.  Therefore,  they  recommended  that  the  school  board 
consider  racial,  ethnic,  and  socioeconomic  factors  in  establishing  bound- 
aries and  locating  new  schools  in  order  to  create  heterogeneous  school 
communities.  The  recommendations  were  apparently  ignored. 

Thereafter,  in  May  1964,  the  board  passed  Policy  5100  which  also 
recognized  that  the  neighborhood  school  plan  resulted  in  the  con- 
centration of  some  minority  racial  and  ethnic  gronps  in  certain  schools. 
Rather  than  abandon  the  neighborhood  school  concept,  however,  the 
board  decided  to  incorporate  “changes  or  adaptations  which  result  in 
a more  diverse  or  heterogeneous  racial  and  ethnic  school  population, 
both  for  pupils  and  for  school  employees.”  But  nothing  of  substance 
was  accomplished. 

In  1966,  the  Berge  committee  was  formed  to  examine  board  policies 
with  regard  to  the  location  of  schools  in  Northeast  Denver  and  to  sug- 
gest changes  which  wonld  lead  to  integration  of  Denver  students. 
This  committee  recommended  that  no  new  schools  be  built  in  North- 
east Denver ; that  a cultural  arts  center  be  established  for  student  use ; 
that  educational  centers  be  created ; and  that  superior  educational  pro- 
grams be  initiated  for  Smiley  and  Baker  Junior  High  Schools.  Again, 
the  recommendations  were  not  effected. 

In  1968,  the  board  passed  the  Noel  resolution  which  again  formally 
recognized  the  problem  of  concentrated  racial  and  ethnic  minority 
school  populations  in  Northeast  Denver  and  the  possibility  of  result- 
ing unequal  educational  opportunities.  The  resolution  directed  the 
superintendent  of  schools  to  submit  to  the  board  a comprehensive  plan 
for  integrating  the  Denver  schools.  A plan  was  submitted  and.  after 
a 4-month  study.  Resolutions  1520,  1524,  and  1531  were  passed.  In 
essence,  each  of  these  resolutions  sought  to  spread  the  Negro  popula- 
tions of  these  schools  to  numerous  schools  by  boundary,  changes,  thereby 
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achieving  what  has  been  described  as  racial  balance  in  all  of  them  so 
that  then’  predominantly  Negro  populations  would  become  roughly 
20  percent  and  white  students  from  other  areas  would  produce  an 
Anglo  population  in  each  school  of  about  80  percent.  Resolution  1520 
made  changes  in  attendance  areas  of  secondary  schools;  Resolution 
1524  dealt  with  both  secondary  schools  and  junior  high  schools ; and 
Resolution  1531  changed  attendance  areas  of  the  elementary  schools. 

However,  before  full  implementation  of  the  resolutions  could  be  ac- 
complished, a board  election  was  held.  Two  candidates  who  promised 
to  rescind  the  resolutions  were  elected,  and  thereafter  the  board  did 
rescind  Resolutions  1520,  1524,  and  1531.  In  their  place,  Resolution 
1533  was  passed  which  basically  provided  for  a voluntary  exchange 
program  between  the  Northeast  elementary  schools  and  other  elemen- 
tary schools  of  the  district.  Shortly  thereafter,  this  suit  was  initiated. 

l*he  schools  of  concern  to  this  argument  are  located  in  Northeast 
Denver  in  what  is  generally  referred  to  as  the  Park  Hill  area.  The 
schools  are  East  High  School,  Smiley  and  Cole  Junior  High  Schools, 
Barrett,  Steelman,  Hallett,  Park  Hill,  and  Philips  Elementary  Schools. 
Prior  to  1950,  the  Negro  population  was  centered  in  the  Five  Points 
area,  near  the  northwest  comer  of  City  Park.  Since  1940,  the  Negro 
population  has  steadily  increased  from  8,000  to  15,000  in  1950,  to  30,000 
in  I960,  and  to  approximately  45,000  by  1966.  The  residential  move- 
ment reflecting  this  growth  has  been  eastward,  down  a “corridor” 
which  has  fairly  well  defined  north-south  boundaries.  In  the  early 
1950’s,  York  Street  (some  16  blocks  west  of  Colorado  Boulevard)  was 
the  east  boundary  of  the  residential  expansion.  Ten  years  later,  the 
movement  had  reached  and  crossed  Colorado  Boulevard  to  a limited 
degree,  and  now  the  corridor  of  Negro  residences  extends  from  the  Five 
Points  area  to  the  eastern  city  limits.  The  schools  of  concern  are  in  and 
adjacent  to  this  narrow  strip  of  Negro  residences.  • , 

Barrett  Elementary  is  located  one  block  west  of  Colorado  Boule- 
vard in  the  heart  of  the  Negro  community.  When  it  opened  in  1960, 
the  attendance  lines  were  drawn  to  coincide  almost  precisely  with  the 
then  eastern  boundary  of  the  Negro  residential  movement— Colorado 
Boulevard.  When  the  school  was  being  planned  in  1958  and  the  sites 
for  construction  were  being  considered,  the  area-  west  of  Colorado 
Boulevard  was  already  predominantly  Negro;  by  1960,  when  the  school 
opened,  the  racial  composition  of  the  neighborhood  which  it  was  to 
serve  was  reflected  in  the  89.6  percent  Negro  student  enrollment.  In 
1970,  the  racial  and  ethnic  composition  of  the  school  was  approxi- 
mately 93  percent  Negro,  7 percent  Hispano. 

In  addition,  Barrett  was  built  to  accommodate  only  450  students,  a 
factor  which  manifestly  precluded  its  use  to  substantially  relieve  the 
overcrowded  conditions  at  adjacent  schools.  In  1960,  Stedman  (then 
predominantly  Anglo),  which  was  eight  blocks  due  east  .of  Barrett, 
was  well  over  its  intended  capacity.  Rather  than  constructing  a larger 
physical  plant  at  Barrett  to  accommodate  part  of  Stedman’s  overflow, 
Barrett’s  size  was  restricted  to  serve  only  those  pupils  west  of  Colorado 
Boulevard. 

The  trial  court  held  that: 

...  the  positive  acts  of  the  board  in  establishing  Barrett 
and  defining  its  boundaries  were  the  proximate  cause  of.  the 
segregated  condition  which  has  existed  in  that  school  since 
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its  creation,  which  condition  exists  at  present.  • • • The  ac- 
tion of  the  board  ...  was  taken  with  knowledge  of  the  con-  . 
sequences,  and  these  consequences  were  not  merely  possible, 
they  were  substantially  certain.  Under  such  conditions  we  find 
that  the  board  acted  purposefully  to  create  and  maintain  seg- 
regation at  Barrett. 

(308  F.  Supp.  at  290-291.) 

In  1960,  Stedman  was  96  percent  Anglo,  4 percent  Negro,  and  was 
20  percent  above  capacity.  By  1962,  it  was  35  to  50  percent  Anglo 
and  50  to  65  percent  Negro.  In  1963,  it  was  87.4  percent  Negro  and 

18.6  percent  Anglo,  and  still  overcrowded.  By  1968,  this  school  was 

94.6  percent  Negro  and  3.9  percent  Anglo.  Stedman  is  eight  blocks  due 
east  of  Barrett,  and  in  1960  the  residential  trend  all  but  insured  that 
in  a few  years  it  would  be  predominantly  Negro.  In  1962,  three  bound- 
ary changes  were  proposed  to  the  board  which  would  have  transferred 
students  from  Stedman  to  Smith,  Hallett,  and  Park  Hill,  each  of 
which  was  predominantly  Anglo.  These  three  proposals  were  refused 
by  the  board.  In  1964,  the  board  made  two  boundary  changes  which 
affected  Sfedman: 

1.  A predominantly  Anglo  section  of  Stedman’s  school  zone 
was  detached  to  Hallet;  and 

2.  The  Park  Hill-Stedman  optional  zone  (96  percent  An- 
glo) was  transferred  to.Park  Hill.  . 

To  facilitate  an  expanding  population  at  Stedman,  which  was  over- 
whelmingly Negro,  mobile  units  were  erected. 

The  trial  court  held : 

The  actions  of  the  board  with  respect  to  boundary  changes, 
installation  of  mobile  units  and  repeal  of  Resolution  1531 
shows  a continuous  affirmative  policy  designed  to  isolate  Ne- 
gro children  at  Stedman  and  to  thereby  preserve  the  “white” 
character  of  other  Park  Hill  schools. 

(303  F.  Supp.  at  292.) 


In  1960,  Park  Hill  and  Philips  Elementary.  Schools  were  .predomi- 
nantly Anglo.  In  1968,  Park  Hill  was  71  percent  Anglo,  23.2  percent 
Neoro  and  3.8  percent  Hispano;  Philips  was  55.3  percent  Anglo,  36.6 
percent  Negro  and  5.2  percent  Hispano.  Notwithstanding  the  Negro 
movement  into  this  area,  these  two  schools  have  continued  to  maintain 
a majority  of  Anglos  in  the  study  body. 

The  court  stated : ...  ..  ..  , ; 

In  light  of  the  natural  and  probable  segregative  conse- 
quences of  removing  the  stabilizing  effect  of  Resolution  1531 
on  Park  Hill  and  Philips  and  reestablishing  the  original  dis- 
trict boundaries,  the  board  must  be  regarded  as.having  acted 
with  a purpose  of  approving  those  consequences. 

(303  F.  Supp;  at 292-293.)  i 

In  1960,  Hallett  Elementary  was  99  percent  Anglo;  in  1968  it  was 
90  percent  Negro,  10  percent  Anglo.  The  school  is  about  12  blocks  due 
east  of  Stedman.  When  the  Stedman  bouhdaiy  changes  were  consid- 
ered in  1962,  Hallett  was  under  capacity  and  was  80  to  95  percent 
Ano-loi  The  results  of  the  boundary  changes,'  had  they  occurred,  would 
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have  brought  Hallett  up  to  capacity  and  would  have  had  an  integra- 
tive effect  on  the  latter  school.  The  1964  Stedman  boundary  change 
that  sent  the  predominantly  Anglo  section  of  Stedman  to  Hallett  re- 
sulted in  an  80  percent  Anglo  section  of  Hallet’s  attendance  area  being 
transferred  to  Philips.  The  effect  of  the  Hallett-to-Philips  transfer 
was  a reduction  in  Anglo  pupils  at  Hallett  from  68, 5.  to  41.5  percent. 
By  1965,  when  four  mobile  units  were  built  and  additional  classrooms 
constructed,  Hallett  was  75  percent  Negro. 

The  court  said : 

The  effect  of  the  mobile  units  and  additional  classrooms 
was  to  solidify  segregation  at  Hallett  increasing  its  capacity 
to  absorb  the  additional  influx  of  Negro  population  into  the 
area. 

(303  F.Supp.  at  293.) 

The  feeder  schools  for  Smiley  Junior  High  School  are  Hallett, 
Park  Hill,  Smith,  Philips,  Stedman,  Ashley,  and  Harrington.  By 
the  established  residential  trend,  Smiley  will  soon  be  all  Negro.  In 
1968  there  were  23.6  percent  Anglo,  71.6  percent  Negro  and  3.7  per- 
cent Hispano,  and  there  were  23  minority  teachers.  Only  one  other 
school  in  the  entire  Denver  system,  Cole  J unior  High,  had  more  than 
six  minority  teachers.  Hie  court  held : 

The  effect  of  this  repeal  [of  Resolutions  1520  and  1524] 
was  to  reestablish  Smiley  as  a segregated  school  by  affirmative 
board  action.  At  the  time  of  the  repeal,  it  was  certain  that 
such  action  would  perpetuate  the  racial  composition  of  Smiley 
at  over  75  percent  minority  and  that  future  Negro  population 
movement  would  ultimately  increase  this  percentage.  ... 

We,  therefore,  find  that  the  action  of  the  board  in  rescinding 
Resolutions  1520  and  1524  was  willful  as  to  its  effect  on 
Smiley. 

( 303  F.  Supp.  at  29.4.) 

In  1969,  East  High  School  was  54  percent  Anglo,  40  percent  Negro 
and  7 percent  Hispano.  The  court  held  that  neither  before  nor  after 
the  passage  of  Resolution  1520  could  East  be  considered  segregated. 
But  **[r]escission  of  these  resolutions  might,  through  the  feeder  sys- 
tem, result  in  a segregated  situation  at  East  in  the  future.”  (303  F. 
Supp.  at  294.)  In  the  opinion  at  313  F.  Supp.  61,  67,  the  trial  court 
extended  its  findings  of  de  jure  segregation  to  East  High  and  Cole 
Junior  High: 

The  effect  of  the  rescission  of  Resolution  1520  at  East  High 
was  to  allow  the  trend  toward  segregation  ...  to  continue 
unabated.  The  rescission  of  Resolution  1524  as  applied  to 
Cole  Junior  High  was  an  action  taken  which  had  the  effect  of 
frustrating  an  effort  at  Cole  which  at  least  constituted  a start 
toward  ultimate  improvement  in  the  quality  of  the  educa- 
tional effort  there.  ...  We  must  hold  then  that  this  frustra- 
tion of  the  board  plan  which  had  for  its  purpose  relief  of  the 
effects  of  segregation  at  Cole  was  unlawful. 

Thus  the  issue  is  whether,  under  applicable  constitutional  prin- 
ciples, the  board  has  acted  with  regard  to  the  Park  Hill  area  schools 
in  a manner  which  .violates  appellees’ 14th  amendment  rights.  This 
; controversy  was  tried  to  the  district  court  without  a jury.  On  the  basis 
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of  the  testimony  and  exhibits  produced  at  that  trial,  the  court  made 
findings  of  fact  and  conclusions  of  law.  To  the  extent  that  appellants’ 
or  cross-appellants’  arguments  rest  upon  a relitigation  or  reassessment 
of  factual  matters,  rule  52  F.R.Civ.P.  28  U.S.C.  requires  us  to  defer 
to  the  findings  of  the  trial  court  unless  we  are  satisfied  that  they  are 

clearly  erroneous.  Mitchell  v.  Texas  Oulf  Sulphur  ( F.2d 

i (10th  Cir.  1971) ) ; Firemen's  Fund  Insurance  Company  v.  S.  E.  IC. 
Construction  Company , Inc .,  (436  F.2d  1345  (10th  Cir.  i97l) ). 

We  begin  with  the  fundamental  principle  that  State  imposed  racial 
segregation  in  public  schools  is  inherently  unequal  and  violative  of  the 
■ equal  protection  clause.  Swann  v.  Charlotte-Mecklenburg  Board  of 
I Education  (402  U.S.  1, 91  S.Ct.  1267, 28  L.Ed.2d  554  (1971) ) ; Broxon 
! v.  Board  of  Education  (347  U.S.  483,  74  S.Ct.  686,  98  L.Ed.  873 

» ; Downs  v.  Board  of  Education  of  Kansas  City  (336  F.2d  988 
3ir.  1964)).  This  14th  amendment  prohibition  against  racial 
discrimination  in  public  schools  is  not  limited  to  the  action  of  state 
legislatures,  but  applies  with  equal  force  to  any  agency  of  the  State 
taking  such  action.  Cooper  v.  Aaron  (358  U.S.  1, 78  S.Ct.  1401, 3 L.Ed. 
i 2d  5 ( 1958)  ) . And  we  can  perceive  no  rational  explanation  why  State 
imposed  segregation  of  the  sort  condemned  in  Brown  should  be  dis- 
tinguished from  racial  segregation  intentionally  created  and  main- 
! tained  through  gerrymander! ng,  building  selection  and  student  trans- 

fers. Taylor  v.  Board  of  Education  of  City  School  District  of  City  of 
i New  Rochelle  (294  F.2d36  (2nd  Cir.  1961)  ). 

Appellants  maintain  that  although  a racial  imbalance  does  exist  in 
the  Park  ITill  area  schools,  it  is  justifiable  under  their  neighborhood 
school  policy  which  has  been  and  is  now  operated  with  total  neutrality 
regarding  race.  It  is  true  that  the  rule  of  the  circuit  is  that  neighbor- 
! hood  school  plans,  when  impartially  maintained  and  administered, 
do  not  violate  constitutional  rights  even  though  the  result  of  such 
plans  is  racial  imbalance.  United  States  v.  Board  of  Education  of 
Tulsa  County  (429  F.2d  1253  (10th  Cir.  1970) ) ; Board  of  Education 
j of  Oklahoma  City  Public  Schools , Independent  Diet.  No.  89  v.  Dowell 

! (875  F.2d.  158  (10th  Cir.  1967) ) ; Downs  v.  Board  of  Education  of 

I Kansas  City,  supra.  However,  when  a board  of  education  embarks  on 

a course  of  conduct  which  is  motivated  by  purposeful  desire  to  per- 
i petuate  and  maintain  a racially  segregated  school,  the  constitutional 

i rights  of  those  students  confined  within  that  segregated  establishment 

j have  been  violated. 

} The  evidence  supports  the  trial  court’s  findings  regarding  Barrett 
; Elementary  School.  When  construction  of  new  schools  in  predomi- 
j nantly  Negro  neighborhoods  is  based  on  rational,  neutral  criteria, 
segregative  intent  will  not  be  inferred.  Deal  v.  Cincinnati  Board  of 
Education  (369  F.2d  55  (6th  Cir.  1966));  Sealy  v.  Department  of 
I Public  Instruction  of  Pennsylvania  (252  F.2d  898  (3d  Cir.  1958) ) ; 
Craggett  v.  Board  of  Education  of  Cleveland  (234  F.  Supp.  381  (N.D. 
Ohio  1964)  ) ; Henry  v.  Qodsett  (165  F.  Snpn.  87  (E.D.Mich.  1958) ). 
Conversely,  if  the  criteria  asserted  as  justification  for  the  construo- 
j tion  and  designation  of  attendance  lines  are  a sham  or  subterfugo  to 

j foster  segregation,  odious  intent  may  bo  inferred.  Here  there  is  suf- 

ficient evidence  to  support  segregative  intent. 

The  school  was  admittedly  built  in  an  area  of  increasing  school  pop- 
ulation with  the  stated  purpose  of  relieving  overcrowded  conditions 
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at  nearby  schools.  But  the  size  of  the  school  belies  its  intended  pur- 
pose. Although  Negro  students  transferred  from  nearby  schools,  with 
a large  segment  of  Negro  children  formerly  bussed  to  Park  Hill  being 
transferred  to  Barrett,  none  of  the  Anglos  from  overcrowded  Sted- 
man,  eight  blocks  away,  were  transfererd  to  Barrett.  And  in  point 
of  fact,  the  small  physical  plant  at  Barrett  did  little  to  relieve  the 
overcrowded  conditions  in  nearby  elementary  schools  since  even  after 
1960  every  adjacent  elementary  school  continued  to  operate  over  its 
intended  capacity.  The  only  school  which  now  approached  its  actual 
intended  capacity  was  Parle  Hill,  which  was  predominantly  Anglo. 
This  is  an  unjustifiable  nonsequitur.  The  site  upon  which  the  building 
was  constructed  could  have  handled  a significantly  larger  facility 
which  would  have  had  long  range  effects  on  the  overcrowded  condi- 
tions of  the  area.  Instead  for  obsecure  reasons,  the  building  was  de- 
signed to  hold  only  450  pupils  when  the  adjacent  elementary  schools 
in  1959  already  had  an  excess  pupil  population  of  617. 

Although  the  use  of  Colorado  Boulevard  under  other  circumstances 
could  prove  to  be  a valid  exercise  of  board  discretion,  it  cannot  be 
justified  under  the  facts  here.  The  board  admits  that  other  elementary 
school  attendance  areas  are  intersected  by  major  traffic  thoroughfares, 
and  that  in  at  least  one  instance  an  elevated  crossing  was  built  to 
facilitate  pupil  safety.  Thus  it  was  not  an  immutable  boundary  which 
absolutely  precluded  the  extension  of  attendance  lines.  On  the  whole, 
when  viewing  the  reason  asserted  by  the  board  for  the  construction  of 
Barrett,  in  light  of  the  actual  results  obtained,  we  cannot  find  clear 
error  in  the  district  court’s  finding  that  the  size  of  the  school  and 
the  location  of  its  attendance  boundaries  reflected  a purposeful  intent 
to  build  and  maintain  a Negro  school.  . t 

: We  are  likewise  compelled  to  support  the  findings  of  the  trial  court 
regarding  the  manipulation  of  boundaries  and  the  use  of  mobile  class- 
room units  within  the  Park  Hill  area.  These  acts,  found  the  trial  court, 
“tend  to  isolate  and  concentrate  Negro  students  m those  schools  which 
had  become  segregated  in  the  wake  of  Negro  population  influx  into 
Park  Hill  while  maintaining  for  as  long  as  possible  the  Anglo  status 
of  those  Park  Hill  schools  which  still  remained  predominantly  white. 

(3i3  F.Supp.  at  65.)  . 1nn_ 

The  board’s  refusal  to  alter  the  Stedman  attendance  area  in  1962 
was  not  an  affirmative  act  which  equates  with  de  jure  segregation.  The 
evidence  reflects  that  the  proposals  would  have  assigned  Stedman 
students  to  Smith,  Hallott.  and  Park  Hill  Elementary  Schools.  Al- 
though the  racial  composition  of  each  of  these  schools  was  predomi- 
nantly Anglo  in  1962,  Park  Hill  was  well  over  capacity,  Ilallett  was 
slightly  over  capacity,  and  Smith  was  just  under  capacity.  But  more 
important,  the  residential  areas  which  were  to  be  part  of  the  transfer 
contained  less  than  5 percent  Negroes.  Thus  by  making  those  altera- 
tions in  attendance  zones,  Stedman  would  have  lost  Anglo  pupils  to 
the  other  schools.  There  can  be  no  racial  overtones  attributed  to  the 
board’s  refusal  in  1962  to  make  the  requested  Stedman  transfers. 

Howevor,  we  have  found  no  evidence,  nor  have  appelknts  referred 
us  to  data,  which  rebuts  or  justifies  the  1962  Hallctt  to  Philips  trans- 
fer. Both  schools  were  predominantly  Anglo  at  the  tune,  but  Hallett 
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was  in  a transition  stage  going  from  85  to  95  percent  Anglo  in  1962 
to  41.5  percent  Anglo  in  1964,  and  to  90  percent  Negro  in  1969.  The 
students  which  were  sent  to  Philips  were  in  the  former  Hallett — 
Philips  optional  zone  and  were  virtually  100  percent  Anglo.  The  trial 
court  held  that  the  only  thing  accomplished  by  the  rezoning  was  the 
moving  of  Anglo  students  from  a school  district  which  would  gradu- 
ally become  predominantly  Negro  to  one  which  has  remained,  pre- 
dominantly Anglo.  The  evidence  does  not  contradict  that  analysis. 

The  other  boundary  alteration  that  gave  rise  to  the  trial  court’s 
finding  of  gerrymandering  of  attendance  zones  in  the  Park  Hill  area 
occurred  in  1964.  In  1963,  Hallett  was  68.5  percent  Anglo,  Philips  was 

Sroximatoly  98  percent  Anglo ; Stedman  was  about  19  percent  Anglo, 
Park  Hill  was  over  95  percent  Anglo.  The  first  change  transferred 
a predominantly  Anglo  portion  out  of  Stedman  to  Hallett.  Second,  the 
Park  Hill— Stedman  optional  zone,  which  was  virtually  all  Anglo, 
was  transferred  to  Park  Hill.  Third,  a predominantly  Anglo  section 
of  the  Hallett  district  was  transferred  to  Philips.  A predominantly 
Anglo  section  of  Stedman’s  district  was  sent  further  east  to  Hallett.  In 
1964,  Hallett  was  reduced  to  41.5  percent  Anglo,  Philips  was  roughly 
82  percent  Anglo ; Stedman  was  about  15  percent  Anglo,  Park  Hill 
was  about  90  percent  Anglo. 

Although  there  is  a sharp  conflict  between  the  parties  as  to  whose 
testimony  and  what  data  snould  be  creditedj  there  is  evidence  in  the 
record  to  support  the  trial  court’s  determination  that  these  were  segre- 
gative acts  taken  with  knowledge  of  the  effect  they  would  have.  The 
trend  is  clear  that  as  the  Negro  population  expanded  into  new  neigh- 
borhoods, the  predominantly  Anglo  clusters  were  transferred,  by  the 
board,  to  one  of  the  remaining  predominantly  Anglo  schools.  Smiley 
Junior  High  was  deemed  to  be  a segregated  school  because  of  the  racial 
composition  of  its  students  and  its  faculty.  In  addition,  it  appears  that 
Anglo  students  wore  permitted  to  transfer  to  predominantly  Anglo 
schools  even  though  they  lived  in  the  Smiley  attendance,  area.  The 
findings  of  the  trial  court,  plus  the  additional  effects  of  allowing  Anglos 
to  transfer  out  of  Smiley,  are  supported  by  evidence  of  record  and  must 
be  sustained. 

At  this  point  we  pause  to  acknowledge  that  the  problems  facing  the 
school  board  of  any  metropolitan  city  are  vnriea  and  difficult.  The 
complexities  of  managing  a large  school  district  such  as  Denver’s  in  a 
manner  which  provides  eaual  educational  treatment.for  all  students  are 
manifestly  made  more  aifficult  when,  through . circumstances  often 
beyond  their  control,  a single  racial  group  settles  in  a particular  neigh- 
borhood. Even  so,  the  perplexities  of  the  task  cannot  be  used  to  justify 
abdication  of  constitutional  responsibilities. 

When  a community  experiences  a steady  and  ascertainable  expansion 
of  Negro  population  resulting  in  a new  and  larger  “Negro  community”, 
the  school  board  must  exercise  extreme  caution  and  diligence  to  prevent 
racial  isolation  in  those  schools.  When  new  buildings  arc  built,  new 
classrooms  added,  attendance  areas  drawn,  and  teachers  assigned,  the 
board  must  guard  against  any  acts  which  reflect  anything  less  than 
absolutely  neutral  criteria  for  making  the  decisions.  The  facts  ns  out- 
lined above  simply  do  not  mirror  the  kind  of  impartiality  imposed 
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upon  a board  which  adheres  to  a neighborhood  school  plan.  Cf.  Down* 
v.  Board  of  Education  of  Kansas  City , swpra.  In  sum,  there  is  ample 
evidence  in  the  record  to  sustain  the  trial  court’s  findings  that  race  was 
made  the  basis  for  school  districting  with  the  purpose  and  effect  of  pro- 
ducing substantially  segregated  schools  in  the  Park  Hill  area.  This 
conduct  clearly  violates  the  14th  amendment  and  the  rules  we  have 
heretofore  laia  down  in  the  Downs  and  Dowell  cases.  See  Taylor  v. 
Board  of  Education  of  City  School  District  of  City  of  New  Rochelle , 
(191  F.Supp.  181  (S.D.N.Y.1961) ) ; (195  F.Supp.  231  (S.D.N.Y. 
1961) ) ; (ail’d 294 F.2d 36  (2d Cir.  1961) ). 

The  second  portion  of  appellants’  first  argument  urges  that  the  trial 
court  erred  in  concluding  that  the  act  of  rescinding  resolutions  1520, 
1524,  and  1531  was  an  act  of  de  jure  segregation  in  and  of  itself.  It  is 
their  position  that  this  was  a valid  exorcise  of  the  board’s  legislative 
powers;  that  there  was  no  segregative  effect;  and  that  there  were  no 
underlying  segregative  motivations. 

Since  we  have  sustained  the  findings  regarding  State  imposed  seg- 
regation in  the  Park  Hill  area  schools,  it  is  unnecessary  to  further 
decide  whether  the  rescission  of  Resolutions  1520,  1524.  and  1531  was 
also  an  act  of  dc  jure  segregation.  It  is  sufficient  to  say  that  the  board’s 
adoption  of  those  resolutions  was  rcs|x>nsivo  to  its  constitutional  duty 
to  desegregate  the  named  schools  and  the  trial  court  was  within  its 
powers  in  designating  those  resolutions  as  the  best  solution  to  a difficult 
situation.  Although  the  alternative  plan  proposed  in  Resolution  1533 
is  not  totally  devoid  of  merit,  a realistic  appnusal  of  voluntary  transfer 
plans  has  shown  that  they  si  irmly  do  not  fulfill  the  constitutional  man- 
date of  dismantling  segregated  schools.  In  fact,  the  voluntary  transfor 
plans  previously  employed  in  Denver  have  had  a minimal  effect  on  the 
segregated  status  of  the  Park  Hill  area  schools.  In  sum,  we  conclude 
that  the  trial  court  properly  refused  to  accept  Resolution  1533  as  a 
workable  solution.  Once  State  imposed  segregation  is  found,  trial  courts 
are  to  employ  their  broad  equitable  powers  to  insure  full  and  immediate 
desegregation.  See  Brown  v.  Board  of  Education  (349  U.S.  294,  75 
S.Ct.  753, 99  L.Ed.  1083  (1955)).  The  implementation  of  Resolutions 
1520, 1524,  and  1531  comports  with  that  duty  and  holds  great  promise 
in  achieving  that  goal.  (See  app.  I) 

Appellants’  second  argument  relates  to  the  older  core  area  of  the  city 
which  is  populated  predominantly  by  Negroes  and  Hispanos.  Appellees 
alleged  in  the  trial  court  that  the  schools  in  this  area  were  also  segre- 
gated by  unlawful  State  action.  Tho  trial  court  refused  this  plea,  and  it 
is  the  subject  of  the  cross-appeal  to  be  discussed  below.  However,  in 
addition,  appellees  urged  that  a number  of  these  same  schools  were 
offering  their  students  an  unequal  educational  opportunity,  thus  deny- 
ing them  their  14th  amendment  right  to  equal  protection.  The  con- 
tention is  premised  on  the  assertion  that  when  compared  to  the  other 
schools  in  the  district,  the  core  area  schools  were  offering  inferior 
education. 

The  trial  court  preliminarily  resolved  that  of  the  27  schools  allegedly 
offering  a sub-standard  education,  only  those  with  70  to  75  percent 
concentration  of  either  Negro  or  Hisnano  students  would  likely  pro- 
duce cofrnizablc  inferiority.  (313  F.Snpp.  at  77.)  The  schools  so  des- 
ignated were : 
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(In  percent] 


School 


Bryant- Webster 

Columbine *  1 2 3 4 5 

Elmwood  1 

Fairmont 1 

Fairviow 

Green  loo  •_ 

llallett  * 

Harrington  1 

Mitchell 1 

Smith  1 ...... 

Stedman  1 

Whitties  * 

Baker  * 

Cole  * 

Manual 1 — 


Negro  Hlspono 


Anglo 


23.3 

.0 

7.0 

10.8 

7.0 

17.0 
38.2 

2.2 

2.2 

4.0 

4. 1 
1.4 

11.0 

1.4 

8.2 


0.  5 
07.  2 
0 
0 

8.  2 
0.  0 
58.  4 
76.  3 
70.9 
01.  7 
92.  7 
94.  0 
6.7 
72.  i 
60.  2 


75.  5 
2.2 
01.6 

70.0 
83.2 

73.0 

2.6 

10.6 

20.7 

3.3 

2.7 

45 

81.4 
25.  0 

27.5 


* Elementary. 

* Junior  high. 

* Senior  high. 

Ultimately  the  trial  court  did  conclude  that  these  designated  schools 
were  providing  an  education  inferior  to  that  being  offered  in  the  other 
Denver  schools  (313  F.  Supp.  at  97-99).  The  relief  decreed  varied  as 
to  each  level,  but  generally  provided  that  the  12  desjgnated  elementary 
schools,  including  Elyria  and  Smodloy,  are  to  be  integrated  with  an 
Anglo  composition  in  excess  of  50  percent.  One-half  of  these  schools 
were  to  bo  desegregated  and  integrated  by  the  fall  of  1971,  and  the 
remainder  must  he  desegregated  and  integrated  by  fall  of  1972.  Baker 
Junior  High  is  to  be  similarly  desegregated  and  integrated  by  fall  of 
1971.  As  to  Colo  Junior  High,  it  could  either  bo  desegregated  and 
integrated  as  are  the  elementary  schools  by  fall  of  1972,  or  it  could  be 
made  the  center  for  essential  districtwido  programs.  Manual  High  is 
to  be  operated  as  a districtwido  school  for  the  continuation  and  expan- 
sion or  its  vocational  and  preprofessional  programs. 

Specifically,  the  court  found: 

1.  That  on  the  basis  of  1968  Stanford  Achievement  Test  results, 
the  scholastic  achievement  in  each  of  the  designated  schools  was 
significantly  lower  than  in  the  other  schools  in  the  district} 

2.  That  during  1968  in  the  designated  schools  there  wore  more 
teachers  without  prior  experience,  more  teachers  on  probation 
(0  to  3 years  of  experience) , and  fewer  teachers  with  10  or  more 
years  teaching  experience  than  in  the  selected  Anglo  schools; 

3.  That  because  of  board  policy  which  allows  intmsy stein  teach- 
er transfers  on  the  basis  of  seniority,  the  more  experienced  teach- 
ers transferred  out  of  predominantly  minority  schools  at  the 
earliest  opportunity ; 

4.  That  there  are  more  pupil  dropouts  in  the  junior  high  and 
senior  high  schools  in  the  designated  schools;  ana 

5.  That  the  size  and  age  of  the  school  building  do  not  of  them- 
selves affect  the  educational  opportunity  at  a given  school,  but 
smaller  and  older  buildings  may  aggravate  an  aura  of  inferiority. 

The  second  portion  of  the  finding  that  the  designated  schools  offer 
an  unequal  educational  op]K>rtunity  is  premised  on  the  conclusion  that 
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“segregation,  regardless  of  its  cause,  is  a major  factor  in  producing 
inferior  schools  and  unequal  educational  opportunity  (313  . oupp. 

Preliminary  it  is  necessary  to  determine  whether  a school  which  is 
found  to  be  constitutionally  maintained  as  a neighborhood  school  might 
violate  the  14th  amendment  by  otherwise  providing  an  unequal  educa- 
tional  opportunity.  The  district  court  concluded  that  whereas  tlieOon- 
stitution  allows  separate  facilities  for  races  when  their  existence  is  not 
State  imposed,  the  14th  amendment  will  not  tolerate  inequality  within 
those  schools.  Although  the  concept  is  developed  through  a series  of 
analogized  equal  protection  cases,  e.g .^Gnffin  v.  Illinois  (351  U.S.  12, 
76  S.  Ct.  585, 100  L.  Ed.  891  (1956) ) ; Douglas  v.  California  (372  U.S. 
353,  83  S.  Ct.  814,  9 L.  Ed.  2d  811  (1963) ),  it  would  appear  that  this 
is  but  a restatement  of  what  Brown  v.  Board  of  Education  (347  U.o. 
483, 493, 74  S.  Ct.  686, 691, 98  L.  Ed.  873  (1954) ) said  years  ago : 

Such  an  opportunity  [of  education],  where  the  State  has 
undertaken  to  provide  it,  is  a right  which  must  be  made  avail- 
able to  all  on  equal  terms. 

For  the  moment  we  perceive  no  valid  reason  why  the  constitutional 
rights  of  schoolchildren  would  be  violated  by  an  education  which  is 
substandard  when  compared  to  other  schools  within  that  same  district, 
provided  the  State  has  acted  to  cause  the  harm  without  substantial 
justification  in  terms  of  legitimate  State  interest.  If  we.  allow  the  con- 
signment of  minority  races  to  separate  schools,  the  minimum  the  Con- 
stitution will  tolerate  is  that  from  their  objectively  measurable  aspects, 
these  schools  must  be  conducted  on  a basis  of  real  equality,  at  least 
until  any  inequalities  are  adequately  justified.  Hobson  v.  Hansen  (269 
F.  Supp.  401  (D.D.C.  1967)),  modified  sub  nom.  Smuck  v.  Hobson 
(132  U.S.  App.  D.C.  372, 408  F.  2d  175  (1969) ). 

The  trial  court’s  opinion  (313  F.  Supp.  at  81,  82,  83)  leaves  little 
doubt  that  the  finding  of  unequal  educational  opportunity  in  the  desig- 
nated schools  pivots  on  the  conclusion  that  segregated  schools,  what- 
ever the  cause,  per  se  produce  lower  achievement  and  an  inferior 
educational  opportunity.  The  quality  of  teachers  in  any  school  is 
manifestly  one  of  the  factors  which  affects  the  quality  of  schooling 
being  offered.  And  the  evidence  of  the  case  supports  the  folding  that 
the  tanker  experience  in  the  designated  core  area  schools  is  less  than 
that  which  exists  in  other  Denver  schools.  However,  we  cannot  con- 
clude from  that  one  factor — as  indeed  neither  could  the  trial  court 
that  inferior  schooling  is  being  offered.  Pupil  dropout  rates  and  low 
scholastic  achievement  are  indicative  of  a flaw  in  the  system,  but  as 
indicated  by  appellees’  experts,  even  a completely  integrated  setting 
does  not  resolve  these  problems  if  the  schooling  is  not  directed. to  the 
specialized  needs  of  children  coming  from  low  socioeconomic  and 
minority  racial  and  ethnic  backgrounds.  Thus  it  is  not  the  proffered 
objective  indicia  of  inferiority  which  causes  the  substandard  academic 
performance  of  these  children,  but  a curriculum  which  is  allegedly  not 
tailored  to  their  educational  and  social  needs. 

As  stated  in  the  first  instance  then,  the  trial  court’s  findings  stand 
or  fa'll  on  the  power  of  Federal  courts  to  resolve  educational  difficulties 
arising  from  circumstances  outside  the  ambit  of  State  action.  It  was 
recognized  that  the  law  in  this  circuit  is  that  a neighborhood  school 
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policy  is  constitutionally  acceptable,  oven  though  it  results  in  racially 
concentrated  schools,  provided  the  plan  is  not  used  as  a veil  to  further 
perpetuate  racial  discrimination.  (313  F.  Supp.  at  71.)  In  the  course 
of  explicating  this  rule  and  holding  that  the  core  area  school  policy 
was  constitutionally  maintained,  the  trial  court  rejected  the  notion 
that  a neighborhood  school  system  is  unconstitutional  if  it  produces 
segregation  in  fact.  However,  then,  in  the  final  analysis,.  the  finding 
that  an  unequal  educational  opportunity  exists  in  the  designated  core 
schools  must  rest  squarely  on  the  premise  that  Denver’s  neighborhood 
school  policy  is  violative  of  the  14th  amendment  because  it  permits 
segregation  in  feet.  This  undermines  our  holdings  in  the  Tulsa,  Downs 
and  Dowell  cases  and  cannot  be  accepted  under  the  existing  law  of 
this  circuit 

We  cannot  dispute  the  welter  of  evidence  offered  in  the  instant  case 
and  recited  in  the  opinion  of  other  cases  that  segregation  in  feet  may 
create  an  inferior  educational  atmosphere.  Appellees  observe  that 
several  of  the  Federal  district  courts  across  the  land  have  indicated 
that  because  of  the  resulting  deficiencies,  the  Federal  courts  should 
play  a role  in  correcting  the  system.  Davis  v.  Sohool  Distriot  of  City  of 
Pontiac  (300  F.  Supp.  734  (E.D.  Mich.  1970) ) ; United  States  v.  Sohool 
Distriot  161  of  Cook  County , IU.,  (286  F.  Supp.  786  (N.D.  111.  1068) ) ; 
Hobson  v.  Hansen  (269  F.  Supp.  401  (D.D.C.  1967));  Blocker  v. 
Board  of  Education  of  Manhasset,  New  York  (226  F.  Supp.  208 
(E.D.  N.Y.  1064) ) ; Branohe  v.  Board  of  Education  of  the  Town  of 
Hempstead  (204  F.  Supp.  150  (E.D.  N.Y.  1962) ) : and  Jackson  v. 
Pasadena-  City  School  District  (59  Cal.  2d  876,  81  Cal.  rptr.  606,  382 
P.  2d  878  (1*963)).  However,  the  impact  of  such  statements  is  di- 
minished by  indications  in  the  Hobson , Blooker,  Branohe , Cook  Coun- 
ty, Pontiac , and  Jackson  cases  that  the  racial  imbalance  resulted 
from  racially  motivated  conduct. 

Our  reluctance  to  embark  on  such  a course,  stems  not  from  a desire 
to  ignore  a very  serious  educational  and  social  ill,  but  from  the  firm 
conviction  that  we  are  without  power  to  do  so.  Downs  v.  Board  of 
Education  (336  F.  2d  at  998) . Before  the  power  of  the  Federal  courts 
may  be  invoked  in  this  kind  of  case,  a constitutional  deprivation  must 
be  shown.  Brown  v.  Board  of  Education  (347  U.S.  483,  498-495,  74 
S.  Ct.  686,  98  L.  Ed.  873  (1954))  held  that  when  a State  segregates 
children  in  public  schools  solely  on  the  basis  of  race,  the  14th  amend- 
ment rights  of  the  segregated  cluldren  are  violated.  We  never  con- 
strued Brawn  to  prohibit  racially  imbalanced  schools  provided  they 
are  established  ana  maintained  on  racially  neutral  criteria,  and  neither 
have  other  circuits  considering  the  issue.  Deal  v.  Cincinnati  Board  of 
Education  (369  F.  2d  55  (6th  Cir.  1066)) ; (419  F.  2d  1387  (1069) ) ; 
Sprinq field  Sohool  Committee  v.  Barksdale  (348  F.  2d  261  (1st  Cir. 
1905))  ; Bell  v.  School  City  of  Cary,  Ind.  (324  F.  2d  209  (7th  Cir. 
(1963) ) . Unable  to  locate  a firm  foundation  upon  which  to  build  a con- 
stitutional deprivation,  we  are  compelled  to  abstain  from  enforcing  the 
trial  judge’s  plan  to  desegregate  and  integrate  the  court  designated 
core  area  schools. 

Although  the  board  is  no  longer  required  by  court  order  to  correct 
the  situation  in  the  core  area  schools,  we  are  reassured  by  the  board’s 
passage  of  resolution  1662  that  the  efforts  made  thus  far  will  be  only 
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the  beginning  of  a new  effort  to  relieve  the  problems  of  those  schools. 
In  resolution  1502,  the  board  has  resolved  that  regardless  of  the  final 
outcome  of  this  litigation,  it  intends  to  improve  the  quality  of  educa- 
tion offered  in  the  system.  And  it  specifically  directs  the  superintendent 
and  his  staff  to  devise  a comprehensive  plan  “directed  toward  raising 
the  educational  achievement  levels  at  the  schools  specified  by  the  dis- 
trict court  in  its  “opinion.”  The  salutary  potential  of  such  a program 
cannot  be  minimized,  and  the  board  is  to  be  commended  for  its  initia- 
tive. Because  of  the  significance  of  tlio  resolution,  it  is  set  out  in  full  in 
appendix  II. 

Appellants  have  also  urged  that  mandatory  busing  of  students  from 
the  core  area  schools  is  neither  compelled  by  the  Constitution  nor 
allowed  by  the  Civil  Bights  Act  (42  U.S.C.  2000c-6(a)  (2)).  Al- 
though the  disposition  of  the  issue  regarding  the  status  of  segregation 
in  the  core  area  schools  obviates  the  necessity  of  deciding  that  issue,  it 
is  perfectly  clear  to  us  that  whore  State  imposed  segregation  exists,  as 
it  does  in  the  Park  Hill  area,  busing  is  ono  of  the  tools  at  the  trial 
court’s  disposal  to  alleviate  tho  condition.  It  cannot  lie  gainsaid  that 
busing  is  not  the  panacea  of  segregation.  But,  after  considering  all  tho 
alternatives,  if  the  trial  court  determines  that  the  benefits  outweigh  tho 
detriments,  it  is  within  its  power  to  require  busing.  Swann  v.  Charlotte - 
Mecklenburg  Hoard  of  Education  (402  U.S.  1, 91 S.  Ct.  1207, 28  L.  Ed. 
2d  554  (1971)). 

The  cross-appeal  is  first  directed  at  the  core  schools  which  the  dis- 
trict court  refused  to  label  as  segregated  by  State  action.  At  the  outset, 
cross-appellants  argue  that  they  were  required  to  labor  under  an  erron- 
eous burden  of  proof,  and  that  the  degree  of  justification  for  per- 
mitting racially  imbalanced  schools  to  exist  was  too  low.  The  law  of 
this  circuit  guides  us  to  approve  the  trial  court’s  manner  of  handling 
the  contested  issues. 

With  the  knowledge  that  we  have  said  that  neighborhood  schools 
may  be  tolerated  under  the  Constitution,  it  would  be  incongruous  to 
require  the  Denver  School  Board  to  prove  the  nonexistence  of  a secret, 
illicit,  segregatory  intent.  It  was  indicated  in  the  Tulsa  case  that 
neighborhood  school  plans  are  constitutionally  suspect  when  attend- 
ance zones  are  superficially  imposed  upon  racially  defined  neighbor- 
hoods, and  when  school  construction  preserves  rather  than  eliminates 
the  racial  homogeny  of  given  schools.  United  States  v.  Board  of 
Education  of  Tulsa  County  (429  F.  2d  at  1258-1259),  But  that  case 
dealt  with  a school  system  which  had  previously  operated  under  a 
State  law  requiring  segregation  of  races  m public  education.  As  in  all 
disestablishment  cases  where  a former  dual  system  attempts  to  dis- 
mantle its  segregated  schools,  the  burden  was  on  the  Tulsa  School 
Board  to  show  that  they  had  undertaken  to  accomplish  a unitary  pub- 
lic school  system.  Such  an  onerous  burden  does  mot  fall  on  school 
boards  who  have  not  been  proved  to  have  acted  with  segregatory 
intent.  Cross-appellants’  reliance  on  United  States  v.  School  District 
151  of  Cook  County , III,  (28C  F.  Slipp.  780  (N.D.I11. 1908) ) (aff’d  404 
F.  2d  1125  (7th  Cir.  1908) ).  is  misplaced  for  the  same  reasons  set  out 
above.  In  that  case,  the  court  was  likewise  dealing  with  a school  dis- 
trict which  was  segregated  by  unlawful  State  action. 
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Where,  as  here,  the  system  is  not  a dual  one,  and  where  no  type  of 
State  imposed  segregation  has  previously  been  established,  the  burden 
is  on  plaintiff  to  prove  by  a preponderance  of  evidence  that  the  racial 
imbalance  exists  and  that  it  was  caused  by  intentional  State  action. 
Once  a prima  facie  case  is  made,  the  defendants  have  the  burden  of 
going  forward  with  the  evidence.  Hobson  v.  Hansen  (269  F.  Supp.  at 
429).  They  may  attack  the  allegations  of  segregatory  intent,  causation 
and/or  defend  on  the  grounds  of  justification  in  tonus  of  legitimate 
State  interests.  But  the  initial  burden  of  proving  unconstitutional 
segregation  remains  on  plaintiffs.  Once  plaintiffs  prove  State  imposed 
segregation,  justification  for  such  discrimination  must  be  in  terms  of 
positive  social  interests  which  are  protected  or  advanced.  The  trial 
court  held  that  cross-appellants  failed  in  their  burden  of  proving : 

( 1 ) A racially  discriminatory  purpose ; 

(2)  A causal  relationship  between  the  acts  complained  of  and 
the  racial  imbalance  admittedly  existing  in  those  schools. 

The,  evidence  in  this  case  is  voluminous,  and  we  have  attempted  to 
carefully  scrutinize  it.  Thorough  review’  reflects  that  cross-ap])cllants 
have  introduced  some  evidence  which  tends  to  support  their  assertions. 
However,  there  is  also  evidence  of  record  which  supports  the  findings 
of  the  trial  court,  so  under  rule  52  F.R.Civ.P.  28  U.S.C.,  wo  must  af- 
firm. It  must  be  remembered  that  vro  do  not  review  this  record  dc  novo 
but  can  roveiso  fact  findings  only  upon  clear  error.  That  kind  of 
mistake  is  not  extant  here.  The  background  of  the  allegedly  unlawful 
acts  and  the  trial  court’s  analysis  of  the  board’s  discriminatory  intent 
and/or  causation,  with  w’hich  we  agree  in  each  instance,  follow’s. 

The  now  Manual  High  School  was  constructed  in  1953,  just  tu’o' 
blocks  from  old  Manual  High  School.  Through  the  years,  from  1927 
to  1950,  Manual  High  had  enrolled  lessening  numbers  of  Anglo  stu- 
dents until  in  1953,  the  school  was  less  than  40  percent  Anglo,  about 
35  percent  Negroes,  and  about  25  percent  Ilispano.  The  attendance 
zone  for  new  Manual  was  the  same  as  it  had  been  for  Manual,  opening 
at  about  66%  j>crcent  capacity.  Cross-appellants  contend  that  the  con- 
struction of  now  Manual  at  its  present  location  insured  its  segregated 
character,  and  that  this  act  wTas  equivalent  to  State  imposed  segrega- 
tion. The  trial  court  refused  this  argument  on  twro  grounds. 

1.  That  the  decision  to  build  new’  Manual  on  its  present  site 
was  not  racially  motivated;  and, 

2.  That  State  action  was  not  the  cause  of  the  current  racial 
imbalance.  (131 F.  Supp.  at  75). 

In  1956  the  board  adopted  boundary  changes  w’hich  directly  affected 
Manual  High  School  (42  percent  Negro)  and  Cole  Junior  High  School 
(40  percent  Negro).  A portion  of  the  Manual-East  High  optional  at- 
tendance area  was  converted  to  a mandatory  Manual  attendance  zone, 
and  a portion  of  the  Cole-Smiley  Junior  High  optional  attendance 
urea  was  made  a mandatory  Cole  attendance  zone.  The  new  mandatory 
zones  were  coterminous  with  the  approximate  eastern  boundary  of  the 
Negro  residential  movement.  Again  the  trial  court  held  that  cross- 
appellants  had  failed  to  establish  that  the  boundary  changes  u’ere 
racially  motivated  or  that  those  alterations  caused  the  current  racial 
imbalance.  (313  F.  Supp.  75.) 

In  1962  the  Board  adopted  boundary  changes  which  eliminated  the 
ontional  attendance  zones  on  three  sides  of  Morey  Junior  High  School. 
The  changes  involved  transferring  the  Morey-Hill  optional  zone  to 
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Hill  Junior  High;  the  Morey-Byers  optional  zone  to  Byers  Junior 
High;  the  Morey-Cole  optional  zone  to  Morey  Junior  Highland  the 
Baker-Morey  optional  zone  to  Morey.  Morey  is  located  on  the  south 
side  of  the  Cole  attendance  area  and  declined  from  71  percent  Anglo 
in  1961  to  45  percent  Anglo  in  1962.  The  trial  court  found,  however, 
that  despite  the  apparent  segregatory  effect  at  Morey,  the  concentra- 
tion of  Negroes  at  Cole  was  relieved,  and  the  facilities  at  Hill,  Byers, 
and  Baker  Junior  High  Schools  were  better  utilized.  Thus,  although 
on  the  surface  the  alterations  appear  to  bo  racially  inspired,  there  is 
evidence  to  sustain  the  trial  court’s  finding  that  the  changes  were  not 
carried  out  with  the  design  and  for  the  purpose  of  causing  Morey  to 
become  a minority  school.  (313  F.  Supp.  at  72) . 

Cross-appellants  have  also  alhicfea  to  other  factors  which  they 
urge  are  probative  of  segregatory  intent,  i.e.,  faculty  and  staff  assign- 
ments, obfuscation  of  minority  achievement  data,  and  double  stand- 
ards in  dealing  with  overcrowding.  Although  minority  teachers  were 
usually  located  in  the  core  area  or  Park  Hill  area  schools,  the  board’s 
reason  for  doing  so  was  not  reflective  of  segregative  desires.  It  oper- 
ated on  the  prevailing  educational  theory  or  the  day,  that  Negro 
pupils  related  more  thoroughly  with  Negro  teachers.  The  rationale 
was  that  the  image  of  a successful,  well-educated  Negro  at  the  head 
of  the  class  provided  the  best  kind  of  motivation  for  Negro  children 
and  that  in  turn  the  Negro  teacher  had  a greater  understanding  for 
the  Negro  pupil’s  educational  and  social  problems.  Although  the  valid- 
ity of  that  theory  is  under  severe  attack  today,  we  do  not  agree  that 
the  results  of  its  past  application  infer  segregatory  intent.  In  response 
to  new  educational  theories,  the  Denver  public  school  system  has  today 
assigned  Negro  teachers  to  schools  throughout  the  system  and  has 
reduced  the  percentages  of  Negro  teachers  in  the  predominantly 
minority  schools. 

We  are  unable  to  see  how  the  evidence  regarding  the  obfuscation  of 
minority  achievement  data  relates  to  the  board’s  alleged  segregative 
intent.  And  although  cross-appellants  urge  that  a double  standard  was 
used  to  deal  with  overcrowded  conditions,  the  trail  court’s  reluctance 
to  premise  segregatory  intent  on  that  basis  is  supported  by  the  record. 
The  evidence  reflects  that  the  bussing  of  Anglo  students  was  caused  by 
the  city’s  annexation  of  residential  areas  that  did  not  have  school 
buildings.  Hence  the  school  children  in  these  annexed  areas  were  trans- 
ported to  the  nearest  school  where  space  was  available.  The  premise 
of  alleging  a double  standard  in  the  treatment  of  races  is  resnltingly 
nonexistent. 

The  remainder  of  the  issues  designated  in  the  cross-appeal  have 
either  been  disposed  of  or  made  irrelevant  by  preceding  parts  of  this 
opinion. 

The  final  judgment  and  decree  of  the  trail  court  is  affirmed  in  all 
respects  except  that  part  pertaining  to  the  core  area  or  court  designated 
schools,  and  particularly  the  legal  determination  by  the  court  that 
such  schools  were  mainained  in  violation  of  the  14th  amendment  be- 
cause of  the  unequal  educational  opportunity  afforded,  this  issue  hav- 
ing been  presented  by  the  second  count  of  the  second  cause  of  action 
contained  in  the  complaint.  In  that  respect  only,  the  judgment  is  re- 
versed. The  case  is  accordingly  remanded  for  the  implementation  of 
the  plan  in  accordance  with  this  opinion.  The  trail  court  is. directed  to 
retain  jurisdiction  of  the  case  for  the  purpose  of  supervising  the  im- 
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plementation  of  tlie  plan,  with  full  power  to  change,  alter,  or  amend 
the  plan  in  the  interest  or  justice  ana  to  carry  out  the  objective  of  the 
litigation  as  reflected  by  this  opinion. 

See  appendixes  following. 

Appendix  I 

Racial  and  ethnic  composition  of  subject  schools  with  respect  to  use  of 
resolutions  1520 , 1624  and  16S1 


Anglo 

Negro 

Hispano 

Total 

number 

Number 

Per- 

cent 

Number 

Per- 

cent 

Number 

Per- 

cent 

Senior  High  School 

If  Resolution  1520  is 

used: 1 

East 

2,  600 

1, 776 

68 

649 

25 

175 

7 

George  Washington.. 

2, 896 
2, 739 

2,528 

87 

333 

11 

35 

1 

South 

2,258 

82 

147 

5 

334 

12 

Total 

8, 235 

6,562 

80 

1, 129 

14 

544 

7 

If  Resolution  1520  is 

not  used:  * 

East 

2,623 

1,409 

54 

1,  039 

40 

175 

7 

George  Washington.. 

2,  942 

2,823 

96 

84 

3 

35 

1 

South 

2, 670 

2,330 

87 

6 

0 

334 

13 

Total 

8,235 

6,562 

80 

1,  129 

14 

544 

7 

Junior  High  School 
If  Resolutions  1520 and 

V. 

1524  are  used:  * 

Byers 

1,241 

1, 053 

85 

110 

9 

78 

6 

Cole 

944 

9 

1 

661 

70 

274 

29 

Grant - 

885 

696 

79 

107 

12 

82 

9 

Hill - 

1,303 

1,035 

79 

226 

17 

42 

3 

Kepner 

1,  483 

1,016 

69 

70 

5 

397 

27 

Kunsmiller 

1,  949 

1,544 

79 

245 

13 

160 

8 

Merrill . 

1, 578 

1,350 

86 

205 

13 

23 

1 

Rishel 

1,  286 

939 

73 

39 

3 

308 

24 

Smiley 

1,  333 

960 

72 

306 

23 

67 

ft 

Thomas  Jefferson 

1,  637 

1,584 

97  ‘ 

45 

3 

8 

0 

- Total 

13,639 

10, 186 

75 

2,  014 

15 

1,439 

11 

If  Resolutions  1520  and 
1524  ore  not  used: 4 

Byers ... 

1,  138 

1, 053 

93 

7 

1 

78 

7 

Cole-...-— ... 

1,  219 

46 

4 

884 

73 

289 

24 

Grant 

815 

696 

85 

37 

5 

82 

10 

Hill - 

1,753 

1,685 

96 

26 

1 

42 

2 

Kepner 

1,437 

1,016 

71 

24 

2 

397 

28 

Kunsmiller.... 

1,709 

1,544 

90 

5 

0 

160 

9 

Merrill... 

1, 578 

1, 550 

98 

5 

0 

23 

1 

Rishel 

1,  250 

939 

75 

3 

0 

308 

25 

Smiley 

1,553 

367 

24 

1,  112 

72 

74 

5 

Thomas  Jefferson 

1,597 

1, 584 

99 

5 

0 

8 

1 

Total 

14,  049 

10,480 

75 

2,  108 

15 

1, 461 

10 

Footnotes  at  end  of  tabie/p.  308. 
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Racial  and  ethnio  composition  of  subject  schools  with  respect  to  use  of 
resolutions  1620, 1624  an^  1681 — Continued 


Anglo  Negro  Htspono 


Total  Per-  Per* 

number  Number  cent  Number  cent  Number 


Per- 

cent 


Elementary  School 
If  Resolution  1531  is 


used:  5 


Asbury 

570 

480 

84 

61 

11 

29 

5 

Ashley 

368 

444 

81 

60 

11 

44 

8 

Barrett 

368 

269 

73 

88 

24 

11 

3 

Carson 

720 

562 

78 

144 

20 

14 

2 

Denison. 

580 

482 

83 

31 

5 

67 

12 

Force — 

922 

744 

81 

86 

9 

92 

10 

Montclair  and  Annex. 

753 

602 

80 

120 

16 

30 

4 

Moore 

622 

460 

74 

90 

14 

72 

12 

Palmer 

482 

390 

81 

72 

15 

19 

4 

Park  Hill 

863 

682 

79 

112 

13 

69 

8 

Philips 

584 

409 

70 

128 

22 

47 

8 

Schenck.. 

765 

638 

83 

31 

4 

96 

13 

Steck 

431 

353 

82 

73 

17 

4 

1 

Stedman.. 

566 

27 

5 

514 

91 

25 

4 

Steele — 

569 

424 

75 

103 

18 

42 

7 

Whiteman 

550 

429 

78 

99 

18 

22 

4 

Total 

9,893 

7,395 

75 

1,812 

18 

683 

7 

If  Resolution  1531  is 

not  used:* 

6 

29 

5 

Asbury 

540 

480 

90 

31 

Ashley — 

550 

472 

86 

35 

6 

43 

8 

Barrett 

423 

1 

0 

410 

97 

12 

3 

Carson 

629 

568 

90 

42 

7 

19 

3 

Denison 

550 

482 

88 

1 

0 

67 

12 

Force 

862 

744 

86 

26 

3 

92 

11 

Montclair 

634 

588 

93 

16 

2 

30 

5 

Montclair  Annex 

161 

158 

98 

3 

2 

0 

0 

Moore 

580 

460 

79 

48 

8 

72 

12 

Palmer 

482 

442 

92 

24 

5 

16 

3 

Park  Hill 

963 

684 

71 

223 

23 

56 

6 

Philips 

555 

307 

55 

203 

37 

45 

8 

Schenck 

735 

638 

87 

1 

0 

96 

13 

Steck - 

410 

353 

86 

44 

10 

13 

3 

Stedman- — - 

686 

27 

4 

634 

92 

25 

4 

Steele 

499 

424 

85 

33 

7 

42 

8 

Whiteman 

610 

537 

88 

49 

8 

24 

4 

O 

ERIC 


Total-- 9,869  7,365  75  1,823  18 


681 


i Source: 


i:  Compiled  from  The  Review,  official  publication,  Denver  public  schools,  vol.XLX  (slo).  May  1009, 
supplemented  by  information  supplied  by  school  officials,  The  Review,  vol.  XLIX,  April  1909.  (Plaintiffs 

eij  bit  7C) „ mi-,*  — / n‘  ^iULSeeondarp Schools— Sept.  23, 1968,  Denver 

!r 


P^ou^:Corapilcd  from  %7^Vp/et^VfficlS  public  schools.  vol.XLX  (slo).  May  1909< 

supplemented  by  information  supplied  by  school  officials,  The  Review » vol.  XLIX,  April  1009.  [Plaintiffs 

»l Soukw  Compiled from  Estimated  Ethnic  Distribution  of  Pupils,  Secondary  Schools -tiept.  23, 1M8,  Denver 
public  schools,  division  of  personnel  services.  (Plaintiffs’  exhibit  8D1  tna, 

• Source:  Compiled  from  The  Review,  official  publication,  Denver  public  schools,  vol.  XLX  (sic),  May  1060, 
supplemented  by  information  supplied  by  school  officials.  [Plaintl^8,  exhibit  9DJ 

• Source:  Compiled  from  Estimated  Ethnic  Distribution  of  Pupil*,  Elementary  School*— 8ept.  23,  1968, 
Denver  public  schools,  division  of  personnel  services.  {Plaintiffs*  exhibit  9E] 


Appendix  II 


Whereas,  this  board  of  education,  common  with  other  boards  of 
education  in  urban  areas  in  this  country,  has  before  it  the  extremely 
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difficult  task  of  providing  relevant  and  effective  education  to  children 
of  infinitely  varied  backgrounds  and  abilities;  and 
'Whereas,  this  board  of  education  is  concerned  about  all  the  children 
of  Denver  and  is  constantly  searching  for  ways  and  means  to  improve 
the  qual  ity  of  education  offered  to  them ; and 
Whereas,  this  board  of  education  has,  as  an  interim  measure,  adopted 
various  plans  and  approaches  toward  the  improvement  of  the  quality 
of  education  offered  to  the  children  of  Denver,  including  voluntary 
open  enrollment  with  transportation  provided ; and 
Whereas,  the  intervention  of  a lawsuit  in  the  U.S.  district  court 
lias  prevented  this  interim  measure  from  achieving  its  full  potential; 
and 

Whereas,  that  court  in  its  Memorandum  Opinion  dated  March  21, 
1070.  has  found  that  certain  schools  of  this  school  district  show  average 
pupil  achievement  below  the  city  wide  average  achievement  of  pupils; 
and 

Whereas,  this  board  is,  and  lias  been,  aware  of  these  differences  in 
average  pupil  achievement  among  the  various  schools  and  has  been 
attempting  to  set  educational  policy  which  will  permit  the  professional 
staff  of  this  school  district  to  devise  and  employ  new  methods  of  edu- 
cation designed  to  improve  achievement  in  all  schools  including  those 
with  low  achievement  averages,  by  such  means  as  early  childhood 
education,  intensified  reading  programs,  cultural  arts  centers,  outdoor 
education  centers,  school  clusters  or  complexes,  inservice  education, 
modification  and  expansion  of  curricular  offerings,  and  other  prom- 
ising ideas;  and  ^ 

# Whereas  the  U«S.  district  court  now  has  invited  this  board  to  de- 
vise and  present  to  it  a plan  designed  to  improve  the  achievement  of 
pupils  in  certain  of  its  Softools  now,  therefore,  it  is 
Resolved  By  this  board  of  education  that,  regardless  of  the  final  out- 
come of  the  litigation,  this  board  reaffirms  its  intent  to  continue  im- 
provement in  the  quality  of  education  offered  to  all  of  the  children 
of  Denver,  and  it  hereby  directs  the  superintendent  and  his  staff  to 
devise  a plan  directed  toward  misting  the  educational  achievement 
levels  at  the  schools  specified  by  the  district  court  in  its  opinion  This 
plan  shall  be  a pilot  program  which  shall  include  consideration  of  the 
following: 

1.  Differentiated  staffing; 

2.  Increasing  the  level  .of  faculty  experience  and  decreasing 
faculty  turnover ; 

3.  Increased  and  improved  inse trice  training  for  staff; 

4.  Voluntary  open  enrollment  as  opposed  to  mandatory  trans- 
fer; for  pupils; 

5.  The  school  complex  concept  which  trll  focus  on  decentral- 
ised decisionmaking,  community,  and  parent  involvement,  new 
educational  programs,  and  agency  cooperation ; 

6.  Earlv  childhood  education : 

7.  Special  programs  now  being  implemented  at  Cole  .Ttinior 
High  School  and  Manual  High  School : 

8.  Special  programs  available  under  the  Educational  Achieve- 
ment Act  of  Colorado  (Senate  hill  174) ; 

9.  Other  promising  educational  innovations. 
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The  plan  shall  be  feasible  and  within  the  financial  ability  of  the  dis- 
trict, and  include  a timetable  for  implementation. 

Such  a plan  shall  be  submitted  to  the  board  on  or  before  May  6, 1970. 

The  overall  racial  and  ethnic  composition  of  Denver  Public  Schools  as  of 

1968-49* 


Pwwnt 


BdonUomllml  Total  students  Aftfto  Negro  Rflspano 

Ekmentary - $4*576  61.7  lfi.2  22.0 

Junior  high 18,576  64.0  15.5  17.0 

Senior  high 23,425 76  1 16  4 60 

Total 96,577  70.7  12.7  16  8 


» Report  and  RceotnaoutatiOM  to  tb«  Board  of  Bdaattoa  School  DMrtet  Kmbcr  Om 
Dearer.  Colorado,  tnr  a special  8tndy  on  BqoaUtjr  of  Nocturnal  Opportunity  la  tho 
Dearer  PabUe  Schools  (March  1, 1904),  pp.  A-l  to  A-6 


Capacity  Enrofhwnt  Percent  o(  capacity 


OCnOVh 

i m 

It* 

lift 

If* 

M 

tm 

Columbine......... 

, , 780 

780 

901 

884 

116 

113 

Barrington .... 

450 

450 

690 

546 

153 

121 

Park  HOL. 

630 

859 

650 

130 

103 

Stcd  man  - * * ~ - * * - 

630 

630 

687 

698 

109 

111 

Barrett ... 

450  .. 

507  . 

113 

APPENDIX  A 

Comparison  of  Richmond  Public  Schools  K-12  Membership 
Projections  Under  Plan  III,  1971-72,  With  Actual  K— 12 
MEMBERSHIP  ON  SELECTED  DaTSS  DtffttNO  TUB  IsT  MONTH  Of 

School 


Black 
X umber 

tyrant 

White 

Herat** 

Pwtwrt 

Total 

Revised  Mjectiotis.a»^4t^aat* 
Merobetsbrp: 

30,155 

63 

17,462 

37 

47, 617 

Ange  30,  1971— — .i.i..a.e.4e.e4 

26,617 

68 

12,394 

32 

38,911 

Sept.  1,  1971-. 

28,365 

69 

12,986 

31 

41,  351 

Sept.  7,  1971  .............. 

29, 163 

69 

13,260 

31 

42,423 

Sept.  13,  1971......... ... 

29,545 

69 

13,482 

13,500 

31 

43,027 

Sept.  24,  1971-.-..... ...... 

Revised  ptojectioris  minus  Sept. 

24,  1971,  membership;  ien  loss.. 

29,747 

69 

31 

43,247 

408 

*• 

3,962 

4,370 

Loss  expteaaeA  sis  p&vetot  el 
revised  projections............. 

L4 

4b* 

22.7 

62 
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APPENDIX  B 
Portion  ok  PX-144-I 


EKFECT  OK  STATE  LAWS  AND  STKTS  TO  BE  TAKEN 
SHOULD  A SCHOOL  BE  INTEGRATED 

This  lucinorniiduni  is  prinmrily  concerned  with  chapter  0.1  of  title 
22  of  the  Code  of  Virginia,  “Operation  of  Schools  by  State.”  This 
chapter  has  two  articles,  each  or  which  is  independent  of  the  other. 

Section  22-188.5  provides  that  the  making  of  an  assignment  and 
enrolling  of  a child  in  a school,  either  voluntarily  or  under  court 
order,  wTiicli  would  result  in  integration  shall  (1)  automatically  divest 
the  local  school  authorities  of  all  authority,  power,  and  control  over 
such  school.  (2)  The  school  is  closed  and  is  removed  from  the  public 
school  system.  (3)  All  authority,  power,  and  control  over  the  school,  its 
principal,  teachers,  other  employees,  and  all  pupils  enrolled  or  ordered 
to  bo  enrolled  is  vested  in  the  Commonwealth  to  bo  exercised  by  the 
Governor. 

Section  22-188.(5  provides  that  when  the  school  is  automatically 
closed  it  shall  not  be  reopened  as  a public  school  until  in  the  opinion 
of  the  Governor,  and  after  investigation  by  him,  he  finds  and  issues  an 
Executive  order  that  (1)  the  reopening  of  the  school  will  not  disturb 
the  peace  and  tranquility  of  the  community,  and  (2)  the  assignment 
of  pupils  to  the  school  could  be  accomplished  without  enforced  or 
compidsorv  integration  of  the  races,  contrary  to  the  wishes  of  any 
child  enrolled  therein  or  of  his  or  her  parents. 

Section  22-188.7  provides  that  if  after  investigation  the  Governor 
concludes  that  the  school  cannot  be  reopened  under  the  two  conditions 
listed  above,  ho  has  the  authority  . . . such  other  changes  as  in  his 
discretion  may  bo  necessary  and  desirable  and  needed  to  effect  a re- 
opening of  tho  school.  He  may  reassign  the  pupils  to  any  other  public 
schools  in  the  locality,  including  the  school  in  which  a pupil  was 
formerly  enrolled  if  lie  deems  it  necessary  to  preserve  order.  The  Gov- 
ernor snail  give  due  consideration  to  the  laws  of  the  Commonwealth 
and  the  safety  and  welfare  of  the  child  in  assigning  and  enrolling 
pupils. 

Section  22-188.8  provides  that  if  the  school  still  cannot  be  reorgan- 
ized and  reopened,  lie  can  assign  the  pupils  to  other  schools  m the 
locality,  and  the  Governor  is  authorized  to  make  other  facilities  for 
the  instruction  of  the  children  available,  mid  to  reassign  teachers  from 
the  closed  school. 

Section  22-188.9  provides  that  if  a school  is  closed  and  anv  of  the 
pupils  cannot  be  reassigned  to  another  public  school,  then  the  Gov- 
ernor and  (he  local  authorities  are  authorized  to  make  tuition  grants 
available  for  the  child  to  attend  a private  school. 

Section  22-188.10  authorizes  the  Govemorto  supplement  the  appro- 
priation made  available  to  a political  subdivision  if  necessaty  to  cany 
out  the  provisions  of  this  article  with  respect  to  assigning  pupils  to 
other  schools. 

Section  22-188.11  provides  that  whenever  it  is  made  to  appear  to  the 
Governor  that  any  school  which  has  been  closed  can  be  reopened  and 
operated  with  the  public  peace  being  maintained  and  not  compulsory 


4 


-104 


408 


or  enforced  integration,  lie  is  authorized  to  return  the  operation  and 
control  of  the  school  to  the  local  authorities. 

Section  22-138.12  provides  that  notwithstanding  any  other  provi- 
sion to  the  contrary,  any  time  the  Governor  concludes,  or  the  school 
board,  or  board  of  supervisors,  or  city  council  certifies  by  resolution, 
that  the  school  cannot  be  reopened,  or  reorganized  and  reopened  in 
conformity  with  the  provisions  of  the  law,  the  Governor  shall  so 
proclaim  and  the  school  shall  be  returned  to  the  locality,  become  a 
part  of  the  public  school  system,  and  become  subject  to  the  laws  of 
the  State,  including  the  provisions  of  the  Appropriation  Act. 

The  Governor,  by  section  22-188.13^  is  granted  all  necessary  powers 
to  carry  out  the  provisions  of  the  article.  The  State  assumes  the  con- 
tractual obligations  of  the  local  school  board  with  the  principal,  teach- 
ers, and  employees  of  the  school  closed  and,  upon  authorization  of  the 
Governor,  they  arc  to  be  paid  by  the  State. 

I am  of  the  opinion  that  when  the  school  is  closed  and  taken  out 
of  the  school  system^  this  leaves  the  rest  of  the  system  of  a particular 
locality  free  to  continue  to  operate  and  to  receive  State  funds.  It  is 
only  when  the  Governor  concludes,  or  the  local  school  board  or  council 
certifies,  that  the  school  cannot  be  reopened  in  conformity  with  the 
provisions  of  law  and  the  school  is  returned  to  the  locality  and  to  the 
public  school  system  that  the  fund  cutoff  provision  is  applicable,  and 
it  is  only  applicable  if  the  school  is  integrated. 

Whenever  article  I,  of  chapter  9.1,  comes  into  operation,  it  is  obvious 
that  the  Governor  cannot  always  personally  take  charge  of  the  school 
property.  _ _ 

It  is  my  suggestion  that,  whenever  it  is  probable  that  the  Governor 
will  be  required  to  assume  control  of  any  school  due  to  it  haying 
becomo  integrated,  he  explore  the  possibility  of  having  the  division 
superintendent  of  schools,  or  some  other  school  official,  represent  him. 
If  this  is  not  deemed  wise  and  feasible,  the  Governor  can  consider 
the  advisability  of  alerting  the  superintendent  of  State  police  to  the 
possibility  of  tne  school’s  wing  closed  and  have  available  at  the  school 
a sufficient  number  of  State  police.  Immediately  upon  enrollment  of 
a Negro  child,  the  representative  of  the  Governor  (either  the  division 
superintendent  or  some  other  school  official,  or  the  superintendent  of 
State  police)  shall  assemble  the  student  body  and  the  faculty  and 
read  to  them  a statement  prepared  by  the  Governor.  This  statement 
would  apprise  the  faculty  and  the  student  body  that — by  virtue  of 
the  powers  vested  in  him  by  the  general  assembly— the  Governor  is 
assuming  control  of  the  school  in  question  and  directs  the  student  body 
and  the  faculty  to  leave  the  school  property,  subject  to  further  orders 
of  the  Governor.  The  Governor  will  then  be  i n a position  to  determine 
whether  or  not  it  is  necessary,  in  order  to  protect  the  property  and  to 
prevent  any  incidents,  to  maintain  a contingent  of  police;  at  the  prem- 
ises during  the  time  the  school  is  closed  and  he  is  attempting  to  have  it 
reorganized  and  restored  to  the  school  system. 
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JOHNSON  v.  SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
C-70  1331  SAW  (NJ).  Cal.  1971) 


ORDER  SETTING  ASIDE  SUBMISSION 

On  June  24, 1970,  plaintiffs  filed  suit  against  the  San  Francisco  Uni- 
fied School  District  to  enjoin  racial  discrimination  claimed  to  exist 
in  the  public  elementary  schools.  The  complaint  charges,  among  other 
things,  discrimination  against  blncks  in  tne  following  respects:  Allo- 
cating resources,  services,  and  facilities  to  various  schools j hiring 
teachers;  assigning  teachers  and  administrators;  drawing  lines  for 
attendance  zones  with  an  intent  to  foster  segregation ; building  new 
schools,  classrooms,  and  additions,  to  old  schools  so  as  to  perpetuate 
segregation ; and  knowingly  and  intentionally  instituting  programs 
wnicn  are  unnecessarily  discriminatory  in  effect. 

Plaintiffs  ask.  for  injunctive  relief  ordering  immediate  and  com- 
plete desegregation  of  student  bodies,  faculties  and  administrative  per- 
sonnel in  tne  public  elementary  schools  of  San  Francisco  and  ordering 
defendants  to  provide  equal  educational  opportunities  for  all  school- 
children  in  those  schools. 

Defendants  have  denied  these  charges.1 

On  August  26,  1970,  the  parties  in  open  court  agreed  that  this  case 
was  readv  for  submission  for  final  judgment.  In  permitting  sub- 
mission, the  court  announced  that  it  would  not  hestitate  thereafter  to 
set  asido  the  submission  or  to  take  any  different  action  which  would 
serve  the  ends  of  justice.  ... 

From  what  has  been  presented  by  the  parties,  it  is  clear  that  they 
agree  that  the  Constitution  of  the  United  States  guarantees  children 
the  right  to  equal  educational  opportunity.  They  agree,  too,  that  pro- 
viding equal  educational  opportunity  demands  solution  of  complex 
problems  which  vitally  affect  students,  parents,  teachers,  school  ad- 
ministrators and  the  community  as  a whole.*  While  the  parties  dis- 
agree as  to  what  means  the  law  requites  for  provision  of  equal  edu- 
cational opportunity,  it  is  clear  that  the  following  are  some  of  the  rele- 
vant questions  which,  sooner  or  later,  must  be  answered. 

1.  Is  approximate  racial  balance  required  in  all  schools  9 

2.  Is  busing  required  when  it  is  the  only  practical  means  of  cor- 
recting racial  imbalance  ? 

3.  Can  neighborhood  attendance  zones  be  preserved  9 


‘While  defendants  do  not  deny  that  the  San  Francisco  elementary  schools 
ate  racially  Imbalanced,  they  do  deny  that  the  Imbalance  results  from  any  fault 
or  neglect  on  their  part  . , ^ .. 

'Defendants  have  commendably  undertaken  a significant  experiment— -the 
Richmond  complex— In  the  Interest  of  finding  ways  to  solve  these  problems. 
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4.  Must  new  school  construction  be  geared  to  promote  racial 
balance  ? 

5.  Must  teachers  bo  hired  on  a basis  of  creating  or  promoting 
racial  balance  in  their  ranks? 

6.  Must  teachers  be  assigned  so  that  the  teaching  staff  of  each 
school  is  racially  balanced  ? 

7.  Must  school  facilities  be  so  equalized  that  innovations  are 
required  to  be  simultaneously  introduced  in  all  schools? 

8.  Do  “tracking”  systems  deny  equal  educational  opportunity? 

9.  Can  the  constitutional  requirements  for  equal  educational 
opportunity  be  met  notwithstanding  “de  facto”  segregation? 

While  many  courts  throughout  the  country  have  dealt  with  these 
questions  in  decisions  which  reflect  a wide  variety  of  legal  interpreta- 
tion. none  hns  liccn  finally  resolved  by  decision  of  the  Supreme  Court 
of  the  United  States.  However,  it  now  appears  that  that  will  change 
relatively  soon.  The  Supreme  Court  ordered  argument  to  be  heard  on 
October  12,  1970,  in  six  eases  which  present  the  following  questions 
for  decision. 

May  a State  constitutionally  ban  the  busing  of  students?  * 

Docs  judicial  prescription  of  racial  balance  in  schools  vio- 
late the  1964  Civil  Rights  Act? 4 

Docs  a countv  attendance  plan  for  elementary  schools 
unconstitutionally  discriminate  by  permitting  some  students 
to  attend  schools  near  their  residences  while  requiring  others 
to  attend  more  distant  schools?  * 

Arc  black  students  denied  equal  protection  In*  continued 
assignment-  to  segregated  black  schools  despite  the  existence 
of  a feasible  alternative  plan  of  assignment  which  would  re- 
sult in  complete  desegregation  ? 8 

May  a State  court  prohibit  school  authorities  from  requir- 
ing any  student  to  attend  a particular  school  becansc  of  his 
race? 7 

Since  the  Supreme  Court  hns  provided  for  such  early  hearing  of  the 
cases  presenting  the  foregoing  questions  and  since  tins  augurs  deci- 
sions well  before  the  start  of  the  next  school  year  in  the  San  Francisco 
elementary  schools,  it  would  lie  less  than  wise*  or  just  for  this  conrt  now 
to  act  on  the  basis  of  its  assumptions  ns  to  what  the  Snpreme  Court 
will  shortly  decide.  Such  action  at  this  time  might  result  in  issuance 


* Moore  v.  Charlotte-Mecklenhnrg  Bd.  of  Edne*  appeal  dorXctrd.  30  TT.8.1VW. 
3070  (Jnl.r  23.  1070)  (No.  444) : North  Carolina  State  Bd.  of  Ed  tic.  v.  Swann. 
appeal  docketed.  30  B.S.L.W.  3007  ( August  4. 1070)  (No.  408).  The  disposition  of 
these  coses  Is  especially  relevant  to  the  Instant  case  In  light  of  the  recent  Cali- 
fornia statute  Assembly  Bill  No.  331.  as  amended  In  Assembly.  April  30.  1070 
(adding  S 1000.6  to  the  Calif.  Kdac.  Code),  providing  that:  "No  governing  board 
of  a school  district  shaB  reqnlre  any  student  or  pupil  to  be  transported  for  any 
reason  without  written  permission  of  the  parent  or  gnarrtlan .” 

•Chnrtotte-Mecklenhnrg  Bd.  of  Ednc.  v.  Swann,  petition  for  cert,  filed.  30 
r.S.T.W.  3032  (Jn1y  2.  1070)  (No.  340) : McDaniel  v.  Barrcsl.  petition  for  cert, 
filed.  30  D.S.tkW.  8070  (Jnljr  20.  1070)  (No.  420). 

•McDaniel  v.  Barrest  petition  for  errt.  filed,  30  TT.S.b.W.  3070  (Jnly  20. 1070) 
(No.  420). 

* Doris  v.  Mobile  Co.  Bd.  of  School  Commissioners,  petition  for  cert,  filed.  30 
lt.S.D.Vr.3070  (Jnl.v23.l070)  (No.  430). 

* Moore  v.  Charlntte-Merklenbnrg  Bd.  of  Ednc*  appeal  docketed.  30  tr.8.T«.W. 
3070  ( Jnly  23. 1070)  (No.  444). 
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of  injunctive  orders  culling  for  costly  and  complicated  dislocation,  in 
midterm,  of  the  current  operation  of  the  San  Francisco  elementary 
schools.  Moreover,  what  this  court  might  now  order  could  turn  out  to 
bo  at  variance  with  requirements  which  may  bo  laid  down  by  the  U.S. 
Supremo  Court.  In  other  words,  what  this  court  might  presently  order 
could  be  less  than  the  Supremo  Court  may  shortly  decide  to  bo  required 
or,  for  that  matter,  more.  ' 

Under  these  circumstances,  commonsonso  and  good  law  unite  m 
impelling  this  court  to  await  the  determinations  of  the  Supreme  Court 
which  will  be  binding  upon  it  And  that  time,  this  court  should  be  able 
to  act  with  greater  certitude  and,  therefore,  with  greater  fairness  to  all 
concerned. 

This  decision  to  |iostpone  judgment  should  not  bo  misinterpreted. 
Defendants  should  prepare  themselves  to  be  ready  promptly  to  meet 
whatever  requirements  may  bo  delineated  by  the  Supremo  Court  of  the 
United  States.  Once  the  Snrcino  Court  has  laid  down  the  law,  no  per- 
son or  agency  bound  by  that  law,  nor  any  court,  can  be  permitted  delay 
in  conforming  to  the  legal  requirements. 

It  would  appear,  therefore,  that  defendants  would  do  well  promptly 
to  develop  plans  calculated  to  meet  the  different  contingencies  which 
can  reasonably  be  forecast.  If,  for  example,  the  board  of  education 
works  out  details  for  maximum  changes  Dosed  upon  the  assumption 
that  the  Supreme  Court  will  require  them,  the  board  will  then  be  able 
to  act  effectively,  in  case  of  need,  without  causing  confusion  and  with 
a minimum  of  unnecessary  dislocation.  Should  the  decisions  of  the 
Supreme  Court  not.  require  such  substantial  changes,  the  board  and 
those  connected  with  it  will  at  least  have  made  what  ought  to  bo  pro- 
ductive studies  of  various  means  for  promoting  equality  of  educational 
opportunity. 

For  all  of  the  foregoing  reasons,  the  order  of  submission  heretofore 
made  is  hereby  set  aside.  The  court  retains  jurisdiction  to  take  such 
further  action  at  any  time  as  it  may  deem  necessary  to  provide  for 
compliance  with  the  Constitution  and  laws  of  the  United  States. 


Dated  : September  22, 1970. 


Stanley  A.  Weiqel, 

Jvdge. 
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MEMORANDUM  AND  ORDER 

Requimno  the  Parties  To  File  Plans  "for  Sohool  Deseoreoaton 

Seven  months  ago,  on  September  22,  1970,  this  court  decided  that 
justice  in  this  case  would  best  bo  served  by  postponing  definitive  ac- 
tion until  after  the  Supreme  Court  of  the  United  States  decided  six 
cases  then  pending  bofore  it.  Last  week,  the  six  decisions  wore  handed 
down.1  Each  decision  was  unanimous. 


1 Swann  r.  Gharlotte-Mecklenburg  Bd.  of  Educ.,  89  U.S.L.W.  4487  (U.S.  April  20, 
1971) : Clmrlotte-Mecklenburf?  Bd.  of  Edne.  v.  Swann,  89  U.S.L.W.  4487  (U.S. 
April  20, 1971) ; Davis  v.  Board  of  School  Commissioners,  89  U.S.L.W.  4447  (U.S. 
April  20. 1971) ; North  Carolina  State  Bd.  of  Educ.  v.  Swann,  89  U.S.L.W.  4449 
(U.S.  April  20,  1971) : McDaniel  v.  Barresi,  89  U.S.L.W.  4450  (U.S.  April  20, 
1971) : Moore  v.  Charlotte-Mocklenburg  Bd.  of  Educ.,  89  U.S.L.W.  4451  (U.S. 
April  20. 1971). 
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While  the  six  decisions  did  relate  to  Southern  States  in  which  there- 
had  at  one  time  been  “racially  separate  public  schools  established  and 
maintained  by  state  action”  [Swann  versus  Oharlotte-Meoklenburg 
Board  of  Education , 30  U.S.L.W.  4437,  4438  (U.S.  April  20,  1071)1,. 
neither  the  logic  nor  the  force  of  the  rulings  is  limitca  by  any  North- 
South  boundary  line. 

For  the  past  17  yew's,  every  Supromo  Court  decision  on  the  subject 
has  consistently  struck  down  racinl  segregation  in  public  schools- 
resulting  from  laws  which  either  directly  or  indirectly  required  or 
contributed  to  such  segregation.*  Last  week’s  decisions  fortify— do 
not  water  down — the  prior  holdings.  And  the  Supreme  Court  has 
never  condoned  any  aonble  standard  of  constitutional  compliance 
based  upon  geography. 

While  it  was  not  clear  7 months  ago,  it  is  clear  today  that  to  correct 
unlawful  racial  segregation  in  public  schools : . 

1.  Busing  can  he  required  and  State  law  may  not  prohibit  it. 

2.  Racial  balance  or  quotas  may  be  judicially  imposed. 

3.  Some  students  may  bo  permitted  to  attend  schools  near  their 
homes;  others  may  bo  required  to  attend  distant  schools. 

4.  Any  student  mny  l>o  required  to  attend  a particular  school 
because  of  his  race. 

5.  U.S.  district  courts  have  exceptionally  broad  equity  powers- 
to  shape  decrees  to  meet  the  complex  problems  of  protecting  the 
constitutional  right  to  equality  of  educational  opportunity. 

It  is  now  clear,  too,  under  lost  week’s  Supreme  Court  decisions, 
that  the  San  Francisco  Board  of  Education  possesses  powers  broad 
enough  to  correct  the  unlnwful  segregation  which  still  persists  in 
the  San  Francisco  elementary  schools.*  And,  of  course,  to  repeat  for 


*8ec,  0.17..  Green  v.  County  School  Board,  801  U.S.  480  (1008)  and  Raney  v. 
Board  of  Education.  891  U.S.  448  (1008)  (holding  "freedom  of  choice"  plans  un- 
constitutional) : Griffin  v.  County  School  Board,  877  U.S.  218  (1904)  (holding 
unconstitutional  the  closing  of  all  the  schools  in  one  county) ; Goss  v.  Board  of 
Education,  878  U.S.  088  (1903)  (holding  unconstitutional  a free  transfer  pro- 
vision by  which  students  were  allowed  to  transfer,  solely  on  a racial  basis,  from 
the  school  to  which  they  had  been  assigned  by  virtue  of  redlstrlctlng  If  they  were 
in  a racinl  minority  In  their  new  school). 

•FINDINGS  OF  FACT  AND  CONCLUSIONS  OF  LAW.  The  Court,  havlng- 
consldercd  the  voluminous  evidence  presented  by  the  parties,  hereby  finds : 

1.  That  public  elementary  schools  In  the  San  Francisco  Unified  School- 
District  are  racially  segregated. 

2.  That  while  only  28.7%  of  all  the  children  enroled  in  the  elementary 
schools  are  black,  80%  of  the  black  children  are  concentrated  in  twenty- 
seven  schools  out  of  a total  of  moro  than  one  hundred.  The  student  bodies 
of  these  27  schools  range  from  47.8%  black  to  90.8%  black.  In  only  two  of 
them  are  black  children  even  slightly  in  the  minority  and  In  only  four  are 
the  student  bodies  less  than  72%  black.  (Plaintiffs'  Exhibits  1 and  2.) 

8.  That  acts  and  omissions  of  the  San  Francisco  Board  of  Education  are 
proximate  causes  of  the  racial  segregation. 

4.  That  such  acts  Include:  ... 

a.  Construction  of  new  schools  and  additions  to  old  schools  in  a 

manner  which  perpetuated  and  exacerbated  existing  racial  imbalance. 
(Exhibit  “B”,  Plaintiffs’  Reply  Brief  in  Support  of  Motion  for  Prelim- 
inary Injunction,  July  27, 1970  i Deposition  of  William  L Cobb,  Ph.D.,  of 
July  14,  1970,  pages  78-80;  Deposition  of  Laurel  B.  Glass,  Ph.D.,  of 
July  20, 1870,  pages  22-69.)  . . 

b.  Drawing  attendance  cones  so  that  racial  mixture  has  been  mini- 
mised; modification  and  adjustment  of  attendance  zones  so  that 
racial  separation  is  maintained.  (Deposition  of  Laurel  B.  Glass,  Ph.D., 
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• emphasis,  it  is  how  clear  that  the  court  has  both  the  power  and  the 
•duty  to  do  so  if  the  school  authorities  fajl  or  refuse. 

This  situation  was  anticipated  by  this  court  some  7 months  ago 
when  it  stated: 

This  decision  to  postpone  judgment  should  not  be  mis- 
interpreted. Defendants  should  prepare  themselves  to  be 
ready  promptly  to  meet  whatever  requirements  may  be  de- 
lineated by  the  Supronio  Court  of  the  United  States.  Ouce  Mie 
Supremo  Court  has  laid  down  the  law.  no  person  or  age  icy 
bound  by  that  law,  nor  any  court,  enn  bo  permitted  delay  in 
conforming  to  the  legal  requirements. 

It  would  appear,  therefore,  that  defendants  would  do 
well  promptly  to  dovelop  plans  calculated  to  meet  the  differ- 
ent contingencies  which  can  reasonably  bo  forecast..  If,  for 
example,  the  board  of  education  works  out  details  for  maxi- 
mum changes  based  upon  the  assumption  that  the  Supreme 
Court  will  require  them,  the  board  will  then  be  able  to  act 
effectively,  in  case  of  need,  without  causing  confusion  and 
with  a minimum  of  unnecessary  dislocation.  Should  the  de- 


supra,  pages  10-28 ; Deposition  of  William  L.  Cobb,  Pb.D.,  supra,  pages 
51-87 ; Plaintiffs’  Exhibits  1-8. ) 

c.  Allocating  a highly  disproportionate  number  of  Inexperienced  and 
less  qualified  teachers  to  schools  with  student  bodies  composed  predom- 
inantly of  black  children.  (Deposition  of  Laurel  B.  Glass,  Ph.D.,  supra, 
pages  48-50 ; Affidavit  of  Maureen  O'Sullivan,  July  17, 1070.1 
5.  That  such  omissions  Include : 

a.  Failure  to  accept  suggestions  offered  by  school  officials  regarding 
' the  placement  of  new  schools  so  as  to  minimize  segregation.  (Deposition 

of  William  L.  Cobb,  Ph.D.,  supra,  pages  78-00.) 

b.  Failure  to  adopt  a policy  of  consulting  with  tbe  Director  of  Human 
Relations  of  the  School  District  as  to  the  predictable  racial  composi- 
tion of  new  schools.  (Deposition  of  William  L.  Cobb,  Ph.D.,  supra,  page 
76.) 

c.  Prolonged  failure  to  pursue  a policy  of  hiring  teachers  and  ad- 
ministrators of  minority  races.  (Plaintiffs’  Exhibit  14.) 

d.  Failure  to  take  steps  to  bring  the  racial  balances  in  elementary 
schools  within  the  guidelines  set  by  the  State  Board  of  Education. 
(Plaintiffs’  Exhibit  1;  Plaintiffs’  Exhibit  21-B,  page  25;  Deposition 
of  WitUam  L.  Cobb,  Ph.D.,  supra,  pages  07-106.) 

o.  Failure  to  adopt  sufficient  measures  to  improve  the  education  of 
children  In  predominantly  black  schools  despite  the  Board's  knowledge 
that  education  in  these  schools  was  inferior  to  that  provided  in  pre- 
dominantly white  schools.  (Deposition  of  Isadore  Plvnick,  of  July  14, 
1670,  puges  14-10 ; Deposition  of  Laurel  E.  Glass,  Ph.D.,  supra,  page  16 ; 
Affidavit  of  Maureen  O’Sullivan,  July  17,  1070.) 

f.  Failure  to  respond  to  recommendations  regarding  Integration  made 
at  the  Board’s  requests  by  the  Stanford  Research  Institute  and  by  the 
Report  of  the  Citizens’  Advisory  Committee  to  the  Superintendent’s 
Task  Force  Studying  Educational  Equality/Quality  and  Other  Pro- 
posals. (Plaintiffs’  Exhibits  26  and  82.) 

Having  found  these  facts,  the  Court  concludes  that  segregation  which  exists 
In  San  Francisco’s  public  elementary  schools  results  from  state  action  and  is 
unconstitutional  under  Brown. v.  Board  of  Education,  847  TJ.S.  483  (1054),  ns 
well  as  under  later  decisions  of  the  Supreme  Court  of  the  United  States.  Be- 
cause time  is  of  the  essence  in  vindicating  the  right  of  elementary  school  chil- 
dren in  San  Francisco  to  equal  educational  opportunity,  the  Court  now  enters 
only  preliminary  findings  and  conclusions  In  support  of  the  order  today  made. 
The  citations  to  the  record  by  no  means  exhaust  the  substantiating  evidence 
before  the  Court  More  extensive  findings  of.  fact  and  conclusions  of  law  will 
■bo  filed  as  occasion  may  arise. 
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visions  of  the  Supreme  Court  not  require  such  substantial 
changes,  the  board  and  those  connected  with  it  will  at  least 
have  made  what  ought  to  be  productive  studies  of  various 
means  for  promoting  equality  of  educational  opportunity. 

In  the  light  of  all  of  the  foregoing,  the  court  hereby  orders  de- 
fendants to  file,  on  or  before  Juno  10,  1971,  a comprehensive  plan  for 
the  desegregation  of  all  San  Francisco  public  elementary  schools  to 
go  into  effect  at  tho  start  of  the  school  term  in  the  fall  of  this  year. 
The  court  hereby  also  orders  the  plaintiffs  to  file  such  a plan  on  or 
before  that  date  for  the  assistance  of  the  Court  in  the  event  the  court 
should  find  defendants’  plan  inadequate  or  otherwise  deficient.4 

If  defendants  have  paid  heed  to  the  strong  suggestion  of  this  court, 
in  its  order  of  September  22,  1970,  they  will  have  had,  by  June  10, 
1971,  almost  9 months  for  development  of  their  plan.  Since  tho  time 
for  plaintiffs’  is  less  than  2 months,  the  court  suggests  that  plaintiffs 
at  once  undertake  to  enlist  the  assistance  of  one  or  more  highly 
qualified  experts  to  develop  their  plan. 

For  the  general  guidance  of  both  plaintiffs  and  defendants,  tho 
court  directs  the  parties  to  perfect  their  plans  not  only  in  the  light 
of  all  relevant  decisions  of  the  U.S.  Supremo  Court  but  particularly 
in  the  light  of  the  remedies  approved  in  Swann , supra,  and  its  com- 
panion cases.  The  court  also  aeems  it  appropriate  to  suggest  that 
each  plan  should  be  carefully  prepared  in  detail  to  insure  accomplish- 
ment of  at  least  the  following  objectives  by  tho  start  of  the  1971  fall 
school  term. 

1.  Full  integration  of  all  public  elemcntrv  schools  so  that  tho 
ratio  of  black  children  to  white  children  will  then  be  and  there- 
after continnc  to  be  substantially  tho  same  in  each  school.  To  ac- 
complish this  objective, the  pjans  may  include  provision  for: 

(a)  Use  of  nondiscriminatory  busing  if,  as  appears  now  to 
be  clear,  at  least  some  busing  will  be  necessary  for  compli- 
ance with  tho  law. 

(b)  Changin'''  attendance  zones  whenever  and  wherever 
necessary  to  eliminate  or  head  off  racial  segregation. 

2.  Assurance  that  school  construction  programs  will  not  promote 
racial  segregation  whether  by  enlargement  of  existing  facilities  or 
location  of  new  ones  or  otherwise. 

3.  Establishment  of  practices  for  the  hiring  of  teachers  and  ad- 
ministrators which  will  effectively  promote  racial  balance  in  the 
respective  staffs. 

4.  Establishment  of  practices  for  the  assignment  of  teachers 
and  administrators  which  will  effectively  promote  racial  balance 
of  tho  respective  staffs  in  each  school. 

5.  Establishment  of  practices  for  the  assignment  of  teachers 
and  administrator  which  will  effectively  promote  equalization 
of  competence  in  teaching  and  administration  at  all  schools. 

6.  Avoidance  of  use  of  tracking  systems  or  other  educational 
techniques  or  innovations  without  provision  for  safeguards  against 
racial  segregation  as  a consequence. 

4 The  Court  itself  will  not  hesitate  to  appoint  one  or  more  consultants  to  assist 
it,  should  that  later  become  necessary  or  advisable.  Regarding  the  Court's  power 
to  do  so,  tec  Swann  v.  Charlotte-Mecklenburg  Bd.  of  Edna,  431  F.2d  188  (4th 
Clr.  1970)  at  148. 
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Tlio  foregoing  delineation  is  not  intended  to  limit  the  scope  of  the 
plans  to  be  filed  nor  to  hamper  creativity  by  those  who  prepare  them 
nor  to  specify  details  bettor  spelled  ont  by  qualified  exports  in  educa- 
tion. The  intent,  rather,  is  to  indicate  requirements  which,  in  the  light 
of  the  facts  before  the  court,  nro  necessary  for  compl  iance  with  the  law. 

That  is  the  thrust  of  all  of  this-^-tho  law  must  oo  obeyed.  The  court 
fully  understands  that  public  opinion  is  divided  on  many  questions 
relating  to  desegregation  of  our  schools.  But  disagreement  with  the 
law  is  no  justification  for  violation.  And,  whore  as  here,  segregation 
in  our  schools  has  beon  fostered  by  notion  and  inaction  over  a long 
period  of  years,  the  law  requires  corrective  measures. 

The  court  fully  understands,  too,  the  many  complicated,  difficult,  and 
serious  problems  which  must  bo  solved.  They  run  the  gamut  from 
those  of  finance  nnd  geography  nnd  personnel  on  through  to  the  emo- 
tional. But  the  difficulties  are  far  from  insuvmountnble.  A genuine  will 
to  meet  and  overcome  them  is  the  first  requisite.' 

The  stakes  are  snrely  high  enough  to  generate  that  will.  Respect  for 
law  in  the  education  of  the  elementary  schoolchildren  of  the  city  of 
today  can  do  much  to  reduce  crime  on  the  streets  of  the  city  of 
tomorrow. 

In  any  case,  the  court,  os  heretofore,  retains  jurisdiction  to  take 
such  further  action  at  any  time  ns  it  may  deem  necessary  to  provide 
for  compliance  with  the  Constitution  and  laws  of  the  United  States. 


Dated  : Arnir.  28, 1071. 


Stanley  A.  Weigel, 

U.S.  District  Judge. 


SUPPLEMENTARY  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

I —  Preliminary 

The  findings  nnd  conclusions  set  out  in  the  “Memorandum  and 
Order  Requiring  the  Parties  To  File  Plans  for  School  Desegregation” 
dated  April  28, 1071,  are  hereby  incorporated  herein  by  reference  nnd 
the  findings  and  conclusions  herein  arc  hereby,  nunc  pro  tunc,  incor- 
porated therein.  Provision  was  made  in  said  Memorandum  and  Order 
for  supplemental  findings  and  conclusions  (see  F.N. — p.  3,  lines  13- 
17)  and,  on  May  28, 1071,  plaintiffs  nnd  defendants  stipulated  in  open 
court  for  the  filing  of  such  additional  findings  and  conclusions. 

II —  Definitions 

Unless  the  context  requires  otherwise,  the  following  words  have  the 
following  respective  meanings  as  used  in  the  Findings  of  Fact  and 


8 “.  . . The  problem  of  changing  a people's  mores,  particularly  those  with  an 
emotional  overlay,  is  not  to  be  taken  lightly.  It  Is  a problem  which  will  require 
the  utmost  patlenre.  understanding,  generosity  nnd  forbearanre  from  nil  of  us, 
of  whatever  race.  Hut  the  magnitude  of  the  problem  may  not  nullify  the  princi- 
ple. And  that  principle  Is  that  we  are,  all  of  us,  freeborn  Americans,  with  a 
right  to  make  our  way.  unfettered  by  sanctions  Imposed  by  man  beenuse  of 
the  work  of  God."  .T.  Skelly  Wright  speaking  in  Bush  v.  Orleans  Parish  School 
Board,  138  F.  Supp.  337  (K.  D.  La.  1050)  at  342. 
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Conclusions  of  Law  herein.  “District”  means  tlio  San  Francisco  Uni- 
fied School  District,  tho  board  of  education  thereof,  nil  officers  and 
agents  of  said  district  and/or  said  board  including  the  superintendent 
of  said  district.  “Schools”  means  the  elementary  schools  of  tho  district. 

Ill — Findings  op  Fact 

1.  Tho  schools  arc  racially  segregated.  Over  ono-half  (54  of  the  total 
of  102)  of  the  schools  have  racial  compositions  which  make  each  of 
them  black  or  nonblack  in  that  the  racial  composition  of  the  student 
bodies  of  each  varies  so  excessively  from  the  racial  composition  of 
the  district’s  total  school  population.  Eighty  percent  of  tho  district’s 
black  children  arc  concentrated  (by  district  attendance  regulations) 
in  27  schools  in  which  the  respective  student  bodies  range  from  47.3 
black  to  96.8  percent  black.  Tno  district’s  total  school  population  is 
only  23.7  percent  black.  In  only  two  of  these  27  schools  are  black  chil- 
dren even  slightly  in  tho  minority  and  in  only  four  othors  arc  the 
student  bodies  less  than  71  percent  black.  Segregation  in  the  schools 
is  also  shown  by  consideration  of  27  schools  which,  undor  attendance 
rules  laid  down  by  the  district,  have  so  few  black  childron  as  to  be' 
idcntifmbly  nonblack  schools.  In  these  27  schools,  the  percentage  of 
black  students  ranges  from  a maximum  of  6.9  porcent  to  tho  irreduci- 
ble minimum  of  0.0  percent.  The  chart  below  shows  the  striking  degree 
of  racial  imbalance  evidenced  in  tho  54  schools : 


Col.  A 


Porcont  Percent 

block  black 

students  Col.  B students 


1.  Hunters  Point  II 

2.  Golden  Gate 

3.  Jodcaiah  Smith 

4.  Sir  Francis  Drako 

5.  Jodcdiah  Smith  Annex 

6.  Sheridan 

7.  Burnett 

8.  Ortega 

0.  Bret  Hnrte— 

10.  BayViowl 

11.  John  Muir 

12.  Ansa 

13.  Emerson 

14.  John  Swott 

15.  Starr  King 

16.  I.  M.  Scott 

17.  Fremont 

18.  Raphael  Weill 

19.  Dudley  Stone 

20.  Androw  Jackson 

21.  Farragut 

22.  Lincoln 

23.  John  McLaren 

24.  McKinley 

25.  C&ndlcstiok  Govo 

26.  San  Miguel 

27.  Daniel  Webster 


00. 8 Cleveland 

00. 1 Alamo 

05.9  Glen  Park 

05.8  Fairmount 

03. 7 Lakeshore 

02. 3 Excelsior 

02. 2 Kate  Kennedy 

01.7  Sutro 

01. 2 Hawthorne 

00. 2 Lafayette 

80.  9 Edison 

80.  5 Guadalupe 

88.0  Cabrillo 

85. 7 R.  L.  Stevenson 

84  7 Clarendon. 

84  4 Columbus 

81. 2 Argonne 

75. 4 Douglas 

74  9 P.  A.  Hearst - 

72. 9 West  Portal 

71.  8 Washington  Irving... 

05. 7 Commodore  Stookton. 

02. 5 Alvarado 

01. 7 Parkside 

54  2 Jean  Parker 

40.7  Spring  Valley 

47.3  Garfield — 


0.9 

6.7 

0. 3 
0. 1 
0.0 
5.9 

6.7 

5.3 
47 

4.7 

3.8 
3.8 
3.6 
3.  1 

3.0 

2.4 
2.3 

2.3 

1.  6 

1.4 
1.3 
1.  1 

1.0 
1.0 

.2 
; 1 
0 


This  table  is  derived  from  plaintiffs’  exhibit  1 “Facial  Estimates 
of  Pupils  Attending  San  Francisco  Public  Schools”  [hereafter  exhibit 
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1],  and  plaintiffs’  exhibit  2,  “Estimates  of  the  Racial  Distribution  of 
Pupils  Atending  San  Francisco  Public  Schools  Arranged  in  De- 
scending Order  of  Percentages  for  1000  and  Trends  Since  1006” 
[hereafter  exhibit  2].  The  percentages  are  based  on  actual  attendance 
for  1000,  and  represent  the  most  current  compilations  available.  It 
should  bo  noted,  in  addition,  that  white  students  are  a majority  in 
most  of  the  nonblack  schools,  whereas  no  predominantly  black  school 
is  ns  much  ns  one-third  white.  Ill  fact,  only  five  of  these  schools  are 
more  than  15  percent  white.  Exhibit  2. 

2.  In  addition  to  these  54  schools  which  the  court  finds  to  be  racially 
identifiable,  there  are  still  other  schools  which  are  “racially  imbal- 
anced” within  the  standards  set  out  by  the  State  of  California.  Title 
5,  section  14021(C)  of  the  California  Administrative  Code  provides 
that  a school  is  racially  imbalanced  if  the  percentage  of  pupils  of 
one  or  more  racial  or  ethnic  groups  differs  by  more  than  15  percentage 
points  from  that  in  all  the  schools  of  the  district.  Since  28.7  percent 
of  school  pupils  in  the  district  are  black,  a school  is  racially  imbal- 
anced under  State  law  if  the  percentage  of  black  students  is  more 
than  46.7  percent  or  loss  than  1,3.7  percent.  Eighty-six  of  the  district’s 
102  schools  are  racially  imbalanced  on  that  standard.  The  only  schools 
(10  out  of  102)  not  racially  imbalanced  under  the  standard  are:  Hes- 
sie  Carmichael,  Commodore  Sloat,  Corbett,  Diamond  Heights,  E.  R. 
Taylor,  Geary,  Grant,  Laguna  Honda,  Lawton,  LeConte,  Marshall, 
Mirnlomn,  Noriega,  Snnnyside,  Winfield  Scott,  and  Yerba  Buena. 
Exhibits  1 and  2. 

•3.  Segregation  in  identi  fifthly  black  elementary  schools  in  the 
district  has  increased  in  recent  years.  Defendants  have  been  on  notice 
of  this  increase  through  annual  reports  of  the  district’s  human  relations 
officer.  The  following  table  illustrates  the  degree  to  which  21  schools 
which  were  identifiably  black  in  1964  have  become  increasingly  s6  in 
5-vear  period  from  1964  to  1969 : 


School 


Percent  black  Percent  block 

students  106t  students  1060 


Andrew  Jackson.. 

Bay  View 

Bret  II  arte 

Burnett 

Daniel  Webster. - 

Dudley  Stone 

Farragut 

Fremont 

Golden  Gate 

Hunters  Point  II. 

I.  M.  Scott 

Jodcdiah  Smith... 

John  Muir.. 

John  S\vctt_  - 

Lincoln 

McKinley 

Ortega 

San  Miguel 

Sheridan 

Sir  Francis  Drake. 
Starr  King 


66 

72.9 

SO 

90.2 

76 

91.2 

85 

92.2 

42 

47.3 

66 

74.9 

61  ; 

71.8 

64 

81.2 

65 

96.  1 

94 

96.  8 

63 

84.  4 

89 

95.  0 

85 

89.9 

85 

85.  7 

60 

65.7 

43 

61.  7 

91 

91.7 

45 

49.7 

91 

92.3 

91 

95.8 

57 

84.7 

72-100—72 27 
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Compare  plaintiffs  exhibit  7,  “Racial  Estimates  of  Pupils  Attending 
San  Eroncisco  Public  Schools”  (October  1904)  with  exhibit  1. 

4.  Without  corrective  action  by  the  district,  segregation  will  con- 
tin  nc  to  increase.  In  September  19G0,  the  district  contracted  with 
Stanford  Research  Institute  [hereafter  SRI]  to  study  alternative 
means  by  which  racial  imbalance  in  San  Francisco’s  public  schools 
might  be  diminished.  In  response  to  a request  for  admissions  made  by 
plaintiffs,  defendants  admitted  that  the  SRI  reports  were  prepared  by 
qualified  experts  in  the  field  of  statistical  research.  The  SRI  study 
projected  that  there  would  be  an  increased  number  of  black  students 
which  would  result,  absent  corrective  action  by  the  district,  in  an 
increased  number  of  black  students  at  schools  already  predominantly 
black.  That  projection  was  not  acted  upon  by  the  district,  and  the 
prediction  has  been  borne  out.  Plaintiffs’  exhibit  24,  “Population 
Projection  to  1971.” 

ft.  Black  students  in  identifiably  black  schools  do  not  perform  as  well 
as  they  would  perform  in  an  integrated  school.  SRI  examined  and 
evaluated  both  the  U.S.  Commission  on  Civil  Rights  survey,  “Equality 
of  Educational  Opportunity”  (popularly  known  as  the  Coleman  re- 
port) and  the-  Commission's  report,  “Racial  Isolation  in  the  Public 
Schools”,  as  part  of  its  study.  SRI  agreed  with  the  findings  of  the  Cole- 
man report  that  “[attributes  of  other  students  account  for  far  more 
variation  in  the  achievement  of  minority  group  children  than  do  attri- 
butes of  school  facilities  and  slightly  more  than  do  attributes  of 
staff.”  Plaintiffs’  exhibit  2G,  “Educational  Organization  for  Deseg- 
regation,” at  9 [hereafter  exhibit  2G].  In  short,  SRI  found  that 
achievement  of  Negro  students  was  increased  with  the  increasing  de- 
gree of  integration.  Elementary  school  teachers  in  the  district  support 
the  findings  of  SRI  by  reporting  that  children  transported  from  schools 
in  predominantly  black  areas  to  other  schools  show  an  increase  in 
their  range  of  academic  ability  and  interests.  Plaintiffs’  exhibit  27, 
“Adapting  to  Changing  Racial  and  Ethnic  Composition:  A Survey  of 
San  Francisco  Teachera  and  Principals,”  at  40  [hereafter  exhibit  27]. 
See  also,  deposition  of  William  L.  Cobb,  Ph.  D..  July  .14, 1970,  at  48 
[hereafter  “Cobb  deposition”] ; deposition  of  Isadora  Piymck,  July  14, 
1970,  at  1G-17  [hereafter  “Pivnick  deposition”].  Pupils  in  the  27  iden- 
tifiably black  schools,  in  fact,  score  lower  on  standardized  reading  tests 
than  other  pupils.  Affidavit  of  Maureen  O’Sullivan,  Ph.  P.,  July  10, 

1970.  . , , . 

0.  While  integration  of  schools  would  improve  the  academic  per- 
formance of  black  children,  it  would  have  little  or  no  adverse  effect 
on  the  academic  performance  of  white  children.  Plaintiffs’  exhibit  25, 
at  21,  “Dimensions  of  Equality  of  Educational  Opportunity”  [here- 
after exhibit  25]  ; exhibit  26,  at  12-13. 

7.  Integration  of  public  schools,  including  elementary  schools,  would 
decrease  the  number  of  dropouts,  especially  among  black  students  who 
presently  exhibit  strong  tendencies  to  drop  out  of  school.  Exhibit  25, 

at  1,  9-10.  1111 

8.  Integration  is  most  important  at  the  elementary  school  level. 

Variations  in  the  racial  context  of  the  elementary  school  make  for  a 
substantial  and  significant  difference  in  subsequent  academic  success 
at  higher  grade  levels.  Affidavit  of  Alan  B.  Wilson,  Ph.  D.,  July  9, 
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1970;  deposition  of  Laurel  E.  Glass,  Plr.  D.,  July  20,  1970,  at  20 
[hereafter  “Glass  deposition”] ; Plaintiffs’  exhibit  31,  “Educational 
Equality /Quality  Report  No.  1— Program  Alternatives,”  at  11.  Fur- 
thermore, a U.S.  Office  of  Education  survey  shows  that  white  students 
who  first  attend  integrated  schools  early  in  their  schooling  are  likely 
to  value  their  association  with  black  students  more  than  students  who 
attend  schools  with  black  children  starting  later  in  grades.  Exhibit  25, 
at  21.  ’ 

9.  Segregation  tends  to  stigmatize  black  children  and  lower  their 
self  esteem.  This  was  the  finding  of  the  U.S.  Supremo  Court  in  Brown 
v.  Board  of  Education , 347  U.S.  483, 494  (1954),  and  it  is  supported 
by  the  findings  of  the  Coleman  report  and  SRI.  Plaintiffs’  exhioit  25, 
at  19.  See  also,  affidavit  of  Alan  B.  Wilson,  July  9, 1970.  Dr.  Laurel  E. 
Glass,  a member  of  the  San  Francisco  Board  of  Education  since  1967 
and  its  president  in  1969,  concludes  that  black  cluluren  and  their  par- 
ents view  the  segregation  in  San  Francisco  as  purposefully  designed 
to  separate  the  races.  Dr.  Glass  concludes  that  this  feeling  reinforces 
the  black  child’s  feeling  of  inferiority.  Glass  deposition,  at  17-19. 

10.  The  stigmatizing  effect  of  public  segregation  is  aggravated  by 
the  low  proportion  of  Mack  teachers  and  administrators  hired  by  the 
district.  Black  personnel  constitute  only  9 percent  of  the  district’s  full- 
time elementary  school  teachers  and  only  8 percent  of  its  administra- 
tors. Exhibit  14;  plaintiffs’  exhibit  27,  at  20. 

11.  Until  very  recently,  the  district  has  made  few  efforts  to  increase 
the  number  of  black  teachers  in  public  elementary  schools.  Even  after 
the  board  of  education  authorized  the  district  to  implement  a program 
of  racial  balance  among  teachers  in  March  1968,  the  board’s  use  of 
the  national  teachers  exam  as  part  of  the  selection  process  disqualified 
otherwise  qualified  black  applicants  and  hindered  the  achievement  of 
racial  balance.  Affidavit  of  Robert  Seymour,  July  17, 1970. 

12.  The  stigmatizing  effect  of  public  assignment  and  hiring  prac- 
tices is  further  aggravated  by  the  district’s  teacher  and  administrator 
assignment  policies.  Nine  of  the  district’s  12  black  administrators  are 
assigned  to  schools  which  are  included  in  the  27  schools  found  to  be 
identifiably  black  schools.  A disproportionately  large  number  of  black 
teachers — 112  of  the  district’s  175  black  teachers — arc  assigned  to  the 
27  identifiable  black  schools.  Sixty-four  percent  of  the  black  elementary 
school  teachers  arc  assigned  to  approximately  27  percent  of  the  schools 
in  the  district.  In  contrast  only  nine  black  teachers  are  employed  in  the 
27  schools  listed  above  as  identifiably  nonblack  schools.  Exhibit  14; 
exhibit  27.  These  employment  assignments  are  not  voluntary;  most 
of  the  black  teacher's  would  prefer  assignment  to  nonblack  schools. 
Exhibit  27,  at  36. 

13.  Teachers  assigned  to  identifiably  black  elementary  schools  re- 

ceive significantly  lower  salaries  than  teachers  assigned  to  identifiably 
white  schools.  This  lower  salary  level  reflects  a lower  level  of  academic 
background,  and  a lower  level  of  teaching  experience.  Glass  deposi- 
tion, at ; Cobb  deposition,  at  104-105.  The  tables  following  com- 

Eare  the  average  monthly  salaries  of  full-time  teacher's  in  identifiably 
lack  schools  with  those  rn  identifiably  nonblnck  schools. 
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The  tables  indicate  that  50  percent  of  the  teachers  ill  nonblack 
schools  earn  $1,000  or  more  per  month,  while  only  27  percent  of  the 
teachers  in  predominantly  black  schools  cam  such  salaries.  Since 
teachers  with  the  highest  salaries  are  the  most  experienced,  it  is  ap- 
parent that  more  lngldv  qualified  and  experienced  teachers  arc  as- 
signed to  nonblack  schools.  At  the  same  time,  many  more  inexperienced 
teachers  are  assigned  to  black  schools  than  nonblack  ones.  The  tables 
show  that  22  percent  of  the  teachers  in  black  schools  are  in  the  lowest 
three  salary  categories,  compared  to  only  10  percent  in  nonblack 
schools.  Plaintiffs” exhibit  14.  . , 

14.  The  lower  educational  achievement  of  children  in  idcntifiably 
black  schools,  as  described  in  finding  6,  is  caused  in  part  by  the  fact 
that  the  teachers  in  those  schools  have  lower  lovcls  of  academic  back- 
ground and  teaching  experience.  Tho  SRI  found  that  the  average 
educational  preparation  and  years  of  teaching  experience  of  teachers 
correlated  positively  with  pupil  achievement.  Exhibit  26,  at  10-11. 
See  also  affidavit  of  Maureen  O’Sullivan,  Ph.  D.,  July  16, 1070. 

15.  The  San  Francisco  Board  of  Education,  at  least  as  early  as 
February  4,  I960,  had  knowledge  that  teacher  salaries,  academic  back- 
ground, and  teaching  experience  wore  lower  in  schools  with  predom- 
inantly black  student  bodies  than  in  other  schools,  and  that  such 
factors  tend  to  prejudice  the  educational  achievement  of  the  students 
in  the  predominantly  black  schools.  Cobb  deposition)  at  104;  exhibit 
26,  at  10-11.  Despite  such  knowledge,  the  district  has  taken  no  collec- 
tive action. 

16.  The  San  Francisco  Board  of  Education  has  had  knowledge 
since  1967  of  the  recommendation  of  SRI  that  the  highest  quality 
teachers  should  be  assigned  to  schools  enrolling  a large  proportion 
of  minority  students.  Plaintiffs’  exhibit  25,  at  1.  This  recommendation 
has  not  been  followed.  See  findings  13, 14. 

17.  Class  size  in  predominantly  white  schools  is  significantly  smaller 
than  in  predominantly  black  schools.  While  additional  teachers  may 
sometimes  bo  assigned  to  predominantly  black  schools  in  which  there 
are  a number  of  children  below  grade  level  in  the  basic  subjects,  class 
size  is  not  thereby  reduced.  Plaintiffs’  exhibit  22,  “Report  of  the  Ad 

‘ Hoc  Committee  of  tho  Board  of  Education  To  Study  Ethnic  Factors 

I in  the  San  Francisco  Public  Schools,”  at  17. 

18.  School  attendance  zones  have  been  and  are  drawn  and  modified 
by  tho  district  in  ways  which  incrcaso  racial  segregation  significantly 

• beyond  demographic  segregation.  The  district  has  the  power  to  draw 

school  attendance  zones  and  exorcises  that  power.  Glass  deposition,  at 
20;  exhibit  22,  at  7.  It  is  not  unusual  for  as  many  as  20  of  the  102 
school  attendance  zones  to  be  revised  in  a single  year.  Exhibit  21B, 
“The  Proper  Recognition  of  a Pupil’s  Racial  Background  in  tho  San 
Francisco  Unified  School  District.,.’  at  5 [hereafter  exliibit  21BJ.  Tho 
board  is  empowered— indeed  required— to  consider  the  reduction  of 
racial  imblanco  in  decisions  on  districting.  See,  title  5,  California 
Administrative  Code,  sections  14020-14021 ; Cobb  deposition,  at  63-67. 
; The  board  had  knowledge  of  means  of  ^districting  which  would  sub- 

stantially decrease  racial  imbalance.  Tho  SRI  study  showed  that  racial 
; balance  could  bo  improved  by  as  much  as  10  percent  in  individual 

schools  if  attendance  bonndries  were  redrawn.  Plaintiffs’  exhibit  29, 
“Evaluation  of  Alternative  Attendance  Patterns  To  Improve  Racial 
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Balance,”  at  13  [hereafter  exhibit  29].  In  addition,  districting  deci- 
sions were  made  with  the  assistance  of  the  district’s  human  relations 
officer,  whoso  job  it  was  to  minimize  segregation  in  public  schools. 
Cobb  deposition,  at  53-57.  Despite  this  knowledge,  and  despite  the 
power  to  redistrict,  and  the  frequency  of  rcdistricting,  the  district 
never  once  revised  school  attendance  districts  for  the  purpose  of  im- 
proving racial  balance.  Cobb  deposition,  at  64—67.  Rather,  it  chose 
to  maintain  an  official  districting  policy  established  in  1936— “pupils 
in  elementary  schools  shall  be  enrolled  in  the  schools  which  are  nearest 
or  most  convenient  to  their  homes.”  Exhibit  21B,  at  6. 

19.  The  district  constructed  new  buildings  and  additions  to  old 
buildings  in  a manner  which  perpetuated  and  exacerbated  existing 
racial  imbalance.  For  example: 

(a)  In  1963,  an  addition  to  Golden  Gate  Elementary  School 
was  built.  At  that  time,  Golden  Gate  was  predominantly  black. 
Today,  the  school  is  96.1  percent  black.  Cobb  deposition,  at  84. 

Exhibit  1.  . . 

(b)  The  San  Francisco  Board  of  Education  has  authorized  a 
now  school  to  be  built  to  replace  the  Bay  View  School.  This  au- 
thorization was  made  despite  the  warning  by  Dr.  William  L. 
Cobb,  human  relations  officer  of  the  district,  that  construction  of 
a new  school  at  the  same  location  would  result  in  increased  segre- 

fation.  Cobb  deposition,  at  94.  Bay  View  is  currently  90.2  percent 
lack.  Exhibit  1.  . 

(c)  In  1967,  an  addition  was  built  to  Raphael  Weill  Elementary 
School.  At  that  time,  Raphael  Weill  was  71.9  percent  black.  It 
is  now  76.4  percent  black.  Exhibits  1 and  2.  Dr.  Cobb  was  not  con- 
sulted. Cobb  deposition,  at  21. 

(d)  An  addition  was  built  to  Bret  Harte  Elementary  School 
in  1970  despite  the  warning  by  Dr.  Cobb  that  the  addition  would 
result  in  increased  segregation.  Cobb  depositiomat  79.  Prior  to  con  - 
struction,  Bret  Harte  was  91.2  percent  black.  Exhibit  1. 


20 .....  . . 

to  consider  the  prevention  and  elimination  of  racial  imbalance  in  its 
construction  plans  and  choice  of  school  sites,  title  6,  California  Admin- 
istrative Code,  sections  14020-14021,  the  district  has  failed  to  con- 
sider racial  balance  in  construction  plans.  Dr.  Laurel  E.  Glass,  a 
member  of  the  board  of  education  since  1967,  and  its  president,  in  1969, 
testified  that  since  she  has  been  on  the  board,  racial  factors  have  not 
been  discussed  when  construction  of  a new  school  is  planned.  Glass 
deposition,  at  64.  In  many  instances  when  new  construction  was 
planned,  the  district  failed  to  consult  the  human  relations  officer,  its  own 
officer  given  the  responsibility  of  guarantying  equal  educational  op- 
portunity to  all  students.  Cobb  deposition,  at  11,  76.  When  the  human 
relations  officer  was  consulted,  his  recommendations  against  the  con- 
struction of  certain  buildings,  based  upon  a showing  of  perpetuating 
or  furthering  racial  imbalance,  were  disregarded  by  the  district.  See 
findingl9 ; Cobb  deposition, at 79, 94. 

21.  The  board  lias  failed  to  respond  to  the  recommendation  of  its 
own  expert  agency,  SRI,  on  racial  balance.  The  SRI  recommendations 
described  in  findings  16  and  18  (teachers  and  districting)  are  just  a 
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few  of  those  which  have  been  ignored.  The  SRI,  in  1906,  presented  the 
district  with  12  specific  attendance  alternatives  designed  to  reduce 
segregation  in  the  schools.  These  alternatives  ranged  from  plans  as 
simple  as  rcdistricting  to  those  as  complex  as  using  crossbusing  to 
pair  schools  with  predominantly  black  student  bodies  with  schools 
with  predominantly  white  student  bodies  in  order  to  aclucve  racial 
balance.  Exhibit  29.  None  of  these  alternatives  has  been  pursued. 

22.  Recommendations  made  by  the  Repovt  of  the  Citizens’  Advisory 
Committee  to  the  superintend  cut’s  task  force  studying  education  eqnal- 
ity /quality  and  other  proposals  (plaintiffs’  exhibit  32)  have  not  been 
followed.  That  committees  key  proposal  for  significantly  improving 
racial  and  ctlmic  balance  at  the  elementary  level  was  we  establishment 
of  two  complexes  of  elementary  schools  known  at  the  Richmond  Ele- 
mentary complex  and  the  Park-South  elementary  complex.  Exhibit 
32,  at  10.  As  worked  out  and  proposed  by  the  committee,  the  Richmond 
complex  would  have  included  at  least  12  schools  having  an  enrollment 
of  0,800  students,  and  Park-South  would  have  included  at  least  eight 
schools  with  4,200  students.  Exhibit  32,  at  9. 

Because  the  advisory  committee  viewed  the  complexes  as  a major 
achievement  in  integration,  tho  superintendent  of  schools  urged  the 
district  to  implement  tho  complexes  in  September  1970.  Exhibit  32, 
at  7 : plaintiffs’  exhibit  33,  “Educational  Equality/Quality  Report  No. 
3.  Time  for  Action !”  On  June  10, 1909,  the  district  accepted  the  rec- 
ommendation of  the  superintendent  with  the  understanding  that  im- 
plementation of  tho  complexes  in  September  1970  was  conditioned  on 
firm  commitments  of  adequate  funding.  Plaintiffs’  oxhibit  34,  “Edu- 
cational Equality/Quality,  Progvcss  Report  on  tho  Planning  for  Im- 
plementation of  the  Superintendent’s  Educational  Equality/ Quality 
Report  No.  3 — Time  for  Action— approved  in  principle  hy  Board 
of  Education,  Juno  10,  1969”  (hereafter  exhibit  34).  Although  the 
superintendent  recommended  that  half  the  funding  for  the  complexes 
be  supplied  by  tho  district  and  half  by  outside  sources,  the  district, 
while  able  to  caviy  out  that  recommendation,  agreed  to  provide  only 
$1,200,000  of  tho  estimated  $2,800,000  necessary  to  fully  implement 
the  complexes.  Exhibit  34,  at  10-12;  plaintiffs’  exhibit  35,  “Educa- 
tional Equality /Quality,  progress  report  on  Park-South  and  Rich- 
mond complexes.”  Ultimately,  the  board  decided  that  there  were  in- 
sufficient funds  to  proceed  with  both  complexes  and  determined  to 
proceed  only  with  tho  Richmond  complex  and  to  indefinitely  postpone 
Park-South.  Plaintiffs’  exhibit  No.  38,  “Minutes,  special  meeting, 
Board  of  Education,  Wednesday,  May  27, 1970,7  P.M.’r 

In  voting  to  postpone  Park-South  and  proceed  only  with  the  Rich- 
mond complex,  tho  board  voted  against  tho  recommendation  of  the 
superintendent  that  both  complexes  be  implemented  within  the  limits 
of  the  budget.  The  Board  also  voted  against  the  recommendation  of 
the  citizens  advisory  councils  of  both  complexes,  which  made  the 
same  recommendation  ns  the  superintendent.  These  advisory  councils 
were  groups  of  lay  people  from  each  of  the  complex  areas,  appointed 
by  Isadoro  Pivnick,  assistant  superintendent  for  innovative  planning 
and  coordinator  of  tho  complexes,  to  advise  him  on  community  feelings 
about  the  complexes.  Plaintiffs’  exhibit  37,  “Minutes,  regular  meeting, 
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Board  of  Education,  Tuesday,  May  19, 1970,  4 U.M.”;  Glass  deposi- 
tion, at  59-GO,  GO ; Pivnick  deposition,  at  29, 55-56. 

Had  Park-South  been  implemented,  racial  imbalance  would  have 
been  eliminated  in  the  eight  schools  comprising  the  complex.  Cobh 
deposition,  at  97.  Two  of  the  27  schools  with  ident-i fifthly  black  student 
bodies,  Dudley  Stone  (74.9  percent  black)  and  McKinley  (61.7  per- 
cent black),  would  have  been  included  in  the  complex,  and  the  per- 
centage of  blacks  in  those  schools  would  have  been  reduced  to  approxi- 
mately 35  percent.  Pivnick  deposition,  at.  25.  Nevertheless,  the  ooard 
decided  to  postpone  indefinitely  implementation  of  the  complex  for 
lack  of  funding.  , 

Much  of  the  difficulty  in  raising  funds  for  the  complexes  is  attribut- 
able to  the  board’s  reluctance  to  commit  irrevocably  its  own  funds  to 
the  project.  Pivnick  deposition,  at  38-39.  Despite  the  funding  prob- 
lems, enough  money  had  been  raised  to  provide  for  both  complexes, 
although  not  all  of  "the  quality  components  upon  which  the  board  had 
insisted  could  have  been  guaranted.  Pivnick  deposition,  at  53.  In 
choosing,  on  or  about  May  27, 1970,  to  postpone  implementation  of 
Park-South,  the  district  not  only  rejected  the  recommendation  of  the 
superintendent,  the  citizens  advisory  councils,  and  the  citizens’  ad- 
visory committee  to  the  superintendent’s  task  force,  but  also  concomit- 
antly delayed  desegregation  of  all  other  schools  in  the  city.  Pivnick 
deposition,  at  56-57. 

23.  While  the  district  has  bused  public  school  children  since,  1946 
for  the  purpose  of  eliminating  overcrowded  conditions  in  certain 
schools,  busing  has  never  been  utilized  to  eradicate  or  reduce  seg- 
regation. Plaintiffs’  exhibit  13,  “A  Twenty- Year  History  of  Pupil 
Transportation  in  the  San  Francisco  Public  School”;  Cobb  deposi- 
tion, at  Gl.  District  busing  has  been  restricted  to  moving  black  students 
to  predominantly  white  schools — never  the  reverse.  Exhibit  22,  at  13- 
14.  Recommendations  to  the  district  by  the  human  relations  officer 
that  busing  be  utilized  to  achieve  racial  balance  in  the  schools  have 
been  rejected.  Cobb  deposition,  at  63. 

24.  Aside  from  implementation  of  the  Richmond  complex,  the  dis- 
trict has  neither  made  nor  accepted  any  concrete  proposals  to  improve 
the  racial  balance  of  the  schools.  The  only  action  taken  by  the  district 
has  been  to  support  an  Ocean  Vicw-Merccd  Heights  mojcct  involving 
six  schools,  ana  to  support  a Hunters  Point  redevelopment  project. 
Gloss  deposition,  at  20.  The  Ocean  Vicw-Merced  Heights  project  has 
been  a disaster,  resulting  in  increased  rather  than  decreased  segrega- 
tion. In  factj  four  of  the  six  schools  therein  involved  number  among 
the  27  idcntifinbly  black  schools.  Glass  deposition,  at  30;  exhibit  1. 
The  Hunters  Point  redevelopment  project  calls  for  bringing  light  in- 
dustry into  the  Hunters  Point  area  to  generate  jobs,  for  improved 
housing,  and  ultimately  for  integration  of  the  schools,  by  drawing 
white  families  into  the  area  in  search  of  employment.  Glass  deposi- 
tion, at  26.  While  providing  a possibility  of  integration  at  some  distant 
future  time,  this  project  by  no  means  even  guarantees  that. 

2 5.  A tracking  system  or  any  other  system  of  claosifiying  students 
which  causes  students  of  different  races  to  be  separated  into  different 
classes,  or  students  of  disparate  abilities  to  be  classed  separately, 
would  defeat  the  objectives  of  integration.  Exhibit  27,  at  41. 
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IV — Coxcml'sioxs  op  Law 

1.  This  court  has  jurisdiction  of  the  parties  and  the  subject  matter 
of  this  action  under  the  Civil  Rights  Act,  28  U.S.C.  1343(3). 

2.  Rights  guaranteed  by  the  14th  amendment  of  the  u.o.^Constuii- 
tion  apply  to  all  public  elementary  school  systems.  Those  rights  may 
not  bo  infringed  by  State  or  local  law  authorizing  or  permitting  or 
providing  for  racial  discrimination.  Swann  v.  Charlotte-Mccklenoerg 
Board  of  Education , (3!)  U.S.L.W.  4437,  4440-4441  (U.S.  April  20, 
1971)) : United  States  v.  School  district  151  (286  F.Supp.  786,  <9< 
(N.D.  111.) , aff’d,  404  F.2d  1 125  (7th  Cir.  1968) ) : Taylor  x.  Board  of 
Education  (191  F.Supp.  181,  182-83  (S.D.fc.Y.j,  ail’d,  294  F.2d  36 
(2d  Cir.),  cert,  denied,  36S  U.S.  940  (1961));  Clemons  v.  Board  of 
Education  (228  F.2d  853, 859  (0th  Cir.  1956)  1 ; Spangler  v.  Pasadena 
City  Board  of  Education  (311  F.Supp.  501, 521  (O.D.  Cal.  1970) ). 

3.  This  court  has  jurisdiction  to  hear  and  to  dccido  all  issues  con- 
cerning alleged  discrimination  in  the  schools  of  the  district,  including 
policies  involving  the  assignment  of  students,  the  allocation  and  lur- 
ing of  faculty  and  administrators,  and  the  location  and  construction 
of  schools.  Swann  v.  Charlotte-M eclclenberg  Board  of  Education  (39 
U.S.L.W.  4437  (U.S.  April  20,  1971))  ; United  States  v.  School  Dis- 
trict 151  (286  F.Supp.  786  (N.D.  111.),  aff’d,  404  F.2d  1125  (7th  Cir. 
1968) ) ; United  States  v.  Jefferson  County  Board  of  Education  (372 
F.2d  836,  aff’d  cn  banc,  380  F.2d  385  (5th  Cir.  1967),  cert,  denied,  sub 
nom.  Caddo  Parish  School  Board  v.  United  States  (389  U.S.  840 
(1967) ) ; Lee  v.  Macon  County  Board,  of  Education  (267  F.Supp.  458 
(M.D.  Ala.),  aff’d  sub  nom.)  Wallace  v.  United  States  (389  U.S.  215 
(1067)). 

4.  By  assigning  the  least  experienced  and  least  qualified  teachers 
to  schools  with  predominantly  black  student  bodies,  and  by  maintain- 
ing larger  classes  in  these  schools  than  in  schools  with  predominantly 
white  student  bodies,  the  District  has  denied  black  students  equal  pro- 
tection of  the  law.  Coppedge  v.  Franklin  County  Board  of  Education 
(273  F.Supp.  289,  299  (E.D.  N.C.  1967) , aff’d,  394  F.2d  410  (4th  Cir. 
1968));  Kelley  v.  Altheimer  (378  F.2d  483,  499  (8th  Cir.  1967)); 
Spangler  v.  Pasadena  City  Board  of  Education  (311  F.Supp.  501 
(C.D.  Cal.  1970)). 

5.  The  fact  that  the  district  assigns  the  great  majority  of  its  black 
teachers  to  schools  where  tlm  students  are  predominantly  black,  con- 
stitutes a practices  of  advancing  segregation  and  places  upon  the  dis- 
trict the  burden  of  showing  that  it  end  not  cause  such  segregation, 
especially  in  light  of  the  met  that  most  black  teachers  want  other 
assignments.  Davis  v.  School  District  (309  F.Shpp.  734,  743  (E.D. 
Mich.  1970) ) ; cf.,  Chambers  v.  Hendersonville  City  Board  of  Educa- 
tion (364  F.2d  189,  192  (4th  Cir.  1966)) ; Rolfe  v.  County  Board  of 
Education  (391  F.2d  77  (6th  Cir.  1968)  ).  This  burden  has  not  been 
met  by  the  district  and  the  court  accordingly  concludes  that  segrega- 
tion of  school  faculties  is  the  direct  result  of district  action. 

6.  Assignment  of  teachers  on  a racial  basis  so  that  teachers  are 
assigned  to  schools  attended  by  children  of  their  race(  tends  to  cstab- 
lish  racially  identifiable  schools.  Such  assignment  deprives  students  of 
their  right  to  bo  free  of  racial  discrimination  in  the  operation  of  public 
elementary  schools  and  is  do  jure  segregation  in  violation  of  the  14th 
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amendment.  Rogers  v.  Paul  (382  U.S.  198  (1965) ) ; Bradlev  v.  School 
Board  (382  U.S.  103  (1965)) ; Green  v.  County  School  Board  (391 
U.S.  430  (1968) ) ; United  States  v.  School  District  151  (286  F.Supp. 
786, 797  (N.D.  111.),  aff’d,  404  F.2d  1125  (7th  Cir.  1968) ) ; Snamler  v. 
Pasadena  City  Boavd  of  Education  (311  F»  Supp.  501,  523  Cal, 
1970)) ; Davis  v.  School  District  (309  F.Supp.  734,  744  (E.D.  Mich 
1970) ) ; Hobsen  v.  Hanson  (269  F.  Supp.  401, 501-503  (D.  D.C.  1967) , 
appeal  dismissed,  393  U.S.  801  ( 1968) ) . 

7.  Assignment  of  75  percent  of  black  school  administrators  to  the 
same  schools  where  most  black  teachers  arc  assigned,  and  where  most 
students  are  black,  increases  the  segregated  nature  of  these  schools,  and 
therefore  deprives  students  of  tlieir  right  to  be  free  of  racial  discrimi- 
nation in  the  operation  of  public  schools  and  is  do  jure  segregation 
in  violation  of  the  14th  amendment.  United  States  v.  School  District 
161  (286  F.Supp.  786,  798-99  (N.D.  111.),  aff’d,  404  F.2d  1126  (7th 
Cir.  1968)) ; Coppedge  v.  Franklin  County  Board  of  Education  (273 
F.Supp.  289,  299,  300  (E.D.  N.C.  1967),  aff’d,  394  F.2d  410  (4th  Cir. 
1968) ) ; Spangler  v.  Pasadena  City  Board  of  Education  (311 F.  Supp. 
501,  523  (C.D.  Cal.  1970) ) : Hobsen  v.  Hanson  (269  F.Supp.  401, 501- 
OS  (D.  D.C.  1967), appeal  dismissed, 393 U.S.  801  (1968)). 

8.  Defendants  arc  under  a constitutional  obligation  to  take  affirma- 
tive remedial  action  to  desegregate  the  faculties  and  administrative 
staffs  of  the  public  elementary  schools  forthwith.  United  States  v. 
Montgomery  Board  of  Education  (395  U.S.  225  (1969)):  United 
Stales  v.  School  District  151  (286  F.Supp.  786,  797  (N.D.  111.),  aff’d, 
404  F.2d  1125  (7th  Civ.  1968)) ; Clark  v.  Board  of  Education  (369 
F.2d  661,  669  (8th  Cir.  1966) ) ; United  States  v.  Jefferson  County 
Board  of  Education  (372  F.2d  836,  893,  aff’d  en  banc,  380  F.2d  385 
(5th  Cir.  1967) , cert,  denied,  sub  nom.)  Caddo  Parish  School  Board  v. 
United  States  (389  U.S.  840  (1967));  Spangler  v.  Pasadena  City 
Board  of  Education  (311  F.Supp.  501,  523  (C.D.  Cal.  1970)) ; Davis 
v.  School  District  (309  F.Supp.  734,744  (E.D.  Mich.  1970)). 

9.  The  responsibility  for  faculty  and  administration  desegregation 
is  defendants’,  not  the  teachers  ana  administrators.  The  constitutional 
prohibition  against  segregation  in  public  schools  may  not  be  made 
contingent  upon  the  preferences  of  teachers  or  the  administrative  staff. 
If  necessary  to  further  desegregation,  faculty  and  administrators  must 
bo  assigned  involuntarily  to  schools.  United  States  v.  School  District 
151  (286  F.  Supp.  786,  798  (N.D.  111.),  aff’d,  404  F.  2d  1125  (7th  Cir. 
1968) ) ; United  States  v.  Board  of  Education  (396  F.  2d  44  (5th  Cir. 
1968) ) ; David  v.  Board-  of  School  Cmmissioners  (393  F.  2d  690  (6fch 
Cir.  1968)) ; Spangler  v.  Pasadena  City  Board  of  Education  (311  F. 
Supp.  501,  523  (C.D.  Cal.  1970));  Davis  v.  School  District  (309 
F.  Supp.  743,  744  (E.D.  Mich.  1970)) ; Kier  v.  School  Board  (249  F. 
Supp.  239  (W.D.Va.  1966)). 

10.  The  evidence  presented  by  the  parties  is  insufficient  to  demon- 
strate the  reasons  why  there  are  unconscionably  few  black  teachers  and 
administrators  presently  employed  by  the  district.  Having  found, 
however,  that  otner  acts  of  defendants  resulted  in  de  jure  segregation, 
the  court  has  the  power  to  insure  that  defendants  will  not  discriminate 
against  blacks  in  hiring  future  teachers  and  administrators,  and  the 
power  to  require  the  district  to  actively  pursue  a policy  of  hiring 
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blacks  for  these  positions.  Swann  v.  Charlottc-Mecklenberg  Board  of 
Education  (39  U.S.L.W.  4437,  4442-4443  (US.  AprilJ 20, 1971)) ; 
Board  v.  Board  of  Education  (349  U.S.  294,  300-301  (1966) ; Hobsen 
v.  Hansen  (269  F.  Supp.  401,  616  (D.  D.C.  1967),  appeal  dismissed, 

393  U.S.  801  (1968)).  t . rR  . . 

11.  The  manner  in  which  the  district  formulated  and  modified  at- 
tendance  zones  for  elementary  schools  had  the  inevitable  or 

perpetuating  and  exacerbating  existing  racial  segregation  of  students. 
Such  conduct  constitutes  de  jure  discrimination  in  violation  or  tlie 
14th  amendment.  United  States  v.  School  District  161  (286  3?  • Supp. 
786.  796-796,  798  (N.D.  HI.),  aflPd,  404  F.  2d  1125  (7th  Cir.  1968)) ; 
Brewer  v.  6 kty  of  Norfolk  (397  F.  2d  37,  4042  /4th  Cir.  1968)  ) ; 
United  States  v.  Jefferson  County  Board  of  Education  (372  * . 2d  831, 
867-868  (6th  Cir.  1906),  ail’d  en  banc,  380  F.  2d  386  (1966),  cert, 
denied,  389  U.S.  840  (1907) ) ; Taylor  v.  Board  of  Education  (294  F. 
2d  36  (2d  Cir.),  cert,  denied,  368  U.S.  940  1961)) ; Spangler  v.  Pasa- 
dena City  Board  of  Education  (311  F.  Supp.  601,  622  (C^.  Gal. 
1970) ) ; Davis  v.  School  Distinct  (309  F.  Supp.  743,  744  (E.D.  Mich. 

. . 12.^  By  building  new  elementary  schools  and  additions  to  oiu  schools 
in  a manner  that  perpetuated  and  exacerbated  existing  segregation  of 
elementary  school  pupils,  the  district  caused  de  jure  segregation  in 
violation  of  the  14th  amendment.  Swann  v.  Gliarlotte-Mecklenberg 
(39  U.S.L.W.  4442,  4443  (U.S.  Apr.  20,  1971));  United  States  v. 
Montgomery  County  Board  of  Education  (396  U.S.  225, 231  (1969) ) ; 
Lee  v.  Macon  County  Board  of  Education  (267  F.  Supp.  458, 472, 480 
(M.D.  Ala.),  afd.  389  U.S.  216  (1967)) : United  States  v.  Board  of 
Public  Instruction  (396  F.  2d  66, 69  (5th  Cir.  1966) ) ; United  States  v. 
School  District  161,  (270  F.  Supp.  786, 800  (N.D.  111.) , afd,  404  F.  2d 
1125  (7tli  Cir.  1968) ) ; Brewer  v.  City  of  NorfoVi  (397  F.  2d  37  (4th 
Cir.  1968) ) ; Spangler  v.  Pasadena  City  Board  of  Education  (311  F. 
Supp.  601,  517-619  (C.  D.  Cal.  1970) ) ; Davis  v.  School  Distnct  (309 
F.  Supp.  734, 741  (E.D.  Midi.  1970) ) . 

13.  A school  board  may  not,  consistently  with  the  14th  amendment, 
maintain  segregated  elementary  schools  or  permit  educational  choices 
to  be  influenced  by  a policy  of  racial  segregation  in  order  to  accom- 
modate community  sentiments  or  the  wishes  of  a majority  of  voters. 
Cooper  v.  Aaron  (36  U.S.  1,  12-13,  15-16  (1958)) ; Lucas  v.  Forty- 
Fourth  General  Assembly  (377  U.S.  713,  736-737  (1964)) ; Hall  v. 
St.  Helena  Parish  School  Board  (197  F.  Supp.  649,  659  (E.D.  Ln.), 
aff'd  368  U.S.  616  (1901)) ; Reitman  v.  Mulkey  (387  U.S.  369  (1967) ) ; 
Monroe  v.  Board  of  Commissioners  (391  U.S.  450  (1968)) ; United 
States  v.  School  District  151  (286  F.  Supp.  786, 798  (N.D.),  aff’d.  404 
F.  2d  1125  (7th  Cir.  1968) ) ; Spangler  v.  Pasadena  City  Board  of 
Education  (311 F.  Supp. 501, 523  (C.D. Cal.  1970)).  > 

14.  This  Court  has  pendent  jurisdiction  over  plaintiffs’  claim  that 
racial  segregation  also  violates  State  law.  United.  Mine  Workers  v. 
Gibbs  (383  U.S.  715, 725  (1966) ) ; Rose  v.  Wyman  (397  U.S.  397, 404- 
405  ( 1970) ) : Atlantic  Coast  Line  Railroad  Go.  v.  Brotherhood  of  Loco- 
motive Engineers  (398  U.S.  281,  295,  (1970) ) ; Gem  Corrugated  Box 
Corp.  v.  National  Kraft  Container  Corp.  (427  F.  2d  499  (2d  Cir. 
1970) ) ; Miller  Equipment  Go.  v.  Colonial  Steel  and  Iron  Co.  (383  F. 
2d  669  (4th  Cir.  1967)).  See  also  42  U.S.C.  section  1988. 
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15.  Pin  inti  IFs  arc  entitled  to  seek  relief  in  Federal  court  under 
tlm  Civil  Rights  Act,  even  though  they  may  not  have  exhausted  all 
the  administrative  and  judicial  remedies  made  available  by  the  State 
of  California.  King  v.  Smith  (392  U.S.  309, 312  n.  4 (19681) ; Damico 
v.  California  (389  U.S.  416  (1967)) ; McNecse  v.  Board  of  Education 
(373  U.S.  068  (1963));  Monroe  v.  Pape  (365  U.S.  167,  180-183 
(1961)). 

16.  It  is  the  declared  policy  of  the  State  of  California,  expressed 
through  the  State  board  of  education,  that: 

[P] arsons  or  agencies  responsible  for  the  establishment  of 
school  attendance  centers  or  the  assignment  of  pupils  thereto 
shall  exert  all  effort  to  prevent  and  eliminate  rncial  and  ethnic 
imbalance  in  pupil  enrollment.  The  prevention  and  elimina- 
tion of  such  imbalance  shajl  be  given  high  priority  in  all 
decisions  relating  to  school  sites,  school  attendance  areas,  and 
school  attendance  practices. 

Title  5,  California  Administrative  Code,  section  14020. 

17.  When  one  or  moro  schools  in  a school  district  is  racially  im- 
balanced with  respect  to  one  or  more  racial  or  ethnic  groups — “im- 
balance” being  denned  as  in  finding  2 — it  is  the  responsibility  of  that 
school  district  under  California  law  to  consider  alternative  plans  to 
reduce  the  imbalance,  and  to  exert  nil  effort  to  prevent  and  eliminate 
it.  Title  5,  California  Administrative  Code,  sections  14020-14021. 

18.  Defendants  have,  failed  to  comnty  with  California  law  in  that 
they  have  filed  to  adopt  any  of  the  alternatives  suggested  by  various 
sources — for  example,  SRI,  superintendent,  human  relations  officer — 
which  would  have  reduced  the  imbalanco  in  the  district’s  elementary 
schools,  and  have  failed  to  exert  substantial  effort  to  reduce  existing 
imbalances. 

19.  California  law  also  requires  a school  district  to  consider  the 
effects  on  the  racial  composition  of  schools  caused  by  building  or  en- 
larging schools,  and  to  exert  all  effort  to  prevent  and  eliminate  racial 
imbalance.  Title  5,  California  Administrative  Code,  sections  14020, 
14021(a) (4). 

26.  Defendants  have  failed  to  comply  with  California  law  in  that 
they  have  built  now  schools  and  enlarged  old  ones  without  consider- 
ing the  effect  such  construction  would  have  on  the  racial  composition 
of  the  schools.  Id. 


In  compliance  with  the  court  order  of  April  28, 1971,  the  plaintiffs 
and  the  defendants  have  each  filed  their  respective  plans  for  desegre- 
gation of  the  Sun  Francisco  public  elementary  schools;  The  court  lias 
made  a preliminary  study  of  them. 

Each  party  will  now  have  an  opportunity  to  present  its  plan  in  open 
court.  Arrangements  for  this  worn  completed  yesterday  following  the 
court’s  conference  with  counsel  for  all  parties,  including  intervenors. 


Stanley  A.  Weigel, 

U.S.  District  Judge. 


Dated:  June  2, 1971 


ORDER  RE  HEARING  ON  PLANS 
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All  have  consented  to  the  dates,  times,  and  provisions  for  the i hear- 
ings as  hereinafter  set  forth.  Each  party,  of  course,  has  not  thcicby 

waived  any  substantive  legal  right.  ,wn,,,i0,ua  will 

On  Thursday,  June  24, 1971,  starting  at  10a.m.,  the  defendants  will 
present  and  expound  upon  their  plan,  calling  expert  ''‘jtj^ss^  and 
consultants  of  their  own  choice  in  that  interest.  They  will  be  allowed 
2 hours  of  court  time  for  this  presentation.  1 hereafter,  plaintiffs  will 
bo  allowed  1 hour  for  cross-examination  of  the  witnesses  called  by 
defendants.  Following  that,  intervenors  will  have  one-halt  hour  loi 
cross-examination,  and  defendants  will  then  have,  if  they  wish,  ono- 

h*1}) n °Frida y^Jniic  25,  1971,  starting  at  10  a.m.,  the  plaintiffs  will 
present  and  expound  upon  their  plan,  calling  expert  witnesses  and 
consultants  of  tlicir  own  choice  in  that  interest  11 hey  will 1 
2 hours  of  court  time  for  this  presentation.  Ihereaitei,  defendants 
will  be  allowed  1 hour  for  cross-examination  of  the  witnesses  called 
bv  plaintiffs.  Following  that,  intervenors  will  have  one-half  hour  tor 
cross-examination  and  plaintiffs  will  then  have,  if  they  wish,  onc-lialt 

hour  for  rebuttal.  ...  , , , 

At  the  foregoing  court  proceedings,  the  testimony  will  bo  that  ot 
experts  and  consultants  who  have  prepared  or  studied  the  respective 
plans.  In  addition  to  a general  exposition  of  the  plan  hied  by  tlicir 
respective  clients,  counsel  for  the  respective  parties  are  requested  to 
elicit  testimony  responsive  to  the  following  questions ; 

1.  How  and  to  what  extent  does  the  plan  provide  for  desegrega- 

How  will  the  plan  provide  for  the  safety  and  convenience 
of  those  students  who  are  to  be  transported? 

3.  What  provision  is  or  will  be  inado  under  the  plan  so  that  all 
parents  will  bo  advised  of  details  adequately  in  advance  of  the 
start  of  school  on  September  8, 1971? 

4.  What  provisions  have  or  will  be  made  so  that  all  parents  will 
bo  in  a position  promptly  to  reach  tlicir  children  in  case  of 

emergency?  „ ,,  ,.  ... 

5.  What  has  been  the  extent  and  nature  of  consultation  with, 
or  consideration  of,  the  desires  of  parents  find  organizations  with 
special  interests  based  upon  ethnic  backgrounds,  participation  in 
PTA  activities,  development  of  plans  or  programs  for  improved 
educational  practices,  ct  cetera  ? 

G.  How  does  the  plan  deal  with  school  construction  programs 
so  that  they  will  not  promote  racial  segregation  cither  by  enlarge- 
ment of  existing  facilities  or  location  of  new  ones  or  otherwise? 

7.  What  arc  the  provisions  of  the  plan  in  regard  to  establishing 
hiring  practices  for  teachers,  administrators,  and  classified  per- 
sonnel in  the  interest  of  promoting  racial  balanco  in  respective 
staffs,  overall  and  at  each  school  ? 

8.  What  provision  docs  the  plan  make  in  the  interest  of  promot- 
ing  equalization  of  competence  in  teaching,  administration,  and 

services  in  all  schools  ? , 

9.  In  what  way  does  the  plan  insure  that  tracking  systems  and 
other  educational  techniques  or  innovations  will  not  bring  about 
racial  segregation? 
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10.  How  does  the  plan  meet  the  legitimate  interests  of  school- 
children  who  do  not  speak  English  or  lack  adequate  proficiency 
in  English? 

11.  Precisely  what  is  the  effect  of  the  plan  upon  the  Richmond 
complex  and  the  projected  Park-South  complex? 

12.  What  other  features  of  the  plan  should  bo  brought  out  as 
relevant  and  important? 

The  court  will  enter  its  judgment  and  decree  after  further  study 
of  the  plans  in  the  1 ight  of  the  foregoing  presen tationa 

Stanley  A.  Weigel, 

U.S.  District  Judge. 

Dated:  June  22, 1971. 


MEMORANDUM  OF  DECISION,  JUDGMENT,  AND  DECREE 
Governing  Legal  Principles 

More  than  17  years  ago,  a unanimous  decision  of  the  U.S.  Supreme 
Court  made  it  clear  that  racial  discrimination  in  public  education 
violates  the  Constitution  of  the  United  States.  Today  it  is  established 
beyond  all  question  that  any  law,  ordinance,  or  regulation  of  any 
governmental  agency  (whether  Federal,  State,  county,  or  city)  requir- 
ing or  furthering  such  discrimination  violates  the  Constitution  of  the 
United  States.  The  cases  so  holding  are  legion.  They  have  been  handed 
down,  not  only  by  the  Supreme  Court  of  the  United  States,  but,  ns 
well,  by  other  courts  located  throughout  the  Nation.  A representa- 
tive handful  is  set  out  in  the  margin.1 

Therefore,  those  citizens  or  groups — the  record  indicates  that  there 
are  some — who  would  promote  or  require  racial  discrimination  in 
public  education  cannot  have  their  way  through  court  action.  They 
must  either  bring  about  an  amendment  to  the  Constitution  of  the 
United  States  or  undertake  to  violate  it. 

The  law  is  settled  that  school  authorities  violate  the  constitutional 
rights  of  children  by  establishing  school  attendance  boundary  lines 
knowing  that  the  result  is  to  continue  or  increase  substantial  racial 


‘Brown  v.  Bonrd  of  Educ.,  847  U.S.  (1064) ; Brown  v.  Board  of  Edttc.,  841) 
U.S.  204  (1066) ; Hall  v.  St.  Helena  Parish  School  Bd.,  107  P.  Supp.  649  (E.D. 
La.  1061) ; aff’d,  808  U.S.  616  (1002) ; Goss  v.  Board  of  Educ.,  877  U.S.  088  (1003)  : 
Grinin  v.  County  School  Bd.,  377  U.S.  218  (1064) ; Lee  v.  Macon  County  Bd.  of 
Educ.,  207  F.  Supp.  468  (M.D.  Ala.),  aff’d  880  U.S.  216  (1907) ; Green  v.  County 
School  Bd.,  801  U.S.  430  (1068) ; Poindexter  v.  Louisiana  Financial  Assistance 
Connn’n,  275  F.  Supp.  888  (E.D.  La.  1067),  aff’d.  380  U.S.  671  (1008)  ; Swann  v. 
Chn riot t e-Mecklenburg  Bd.  of  Educ.,  30  U.S.L.W.  4487  (U.S.  April  20,  1071)  : 
Clemons  v.  Bonrd  of  Educ..  228  F.  2d  858  (0th  Clr.  1966)  ; Taylor  v.  Bonrd  of 
Educ.,  204  F.  2d  36  (2d  Clr.),  oert.  denied,  808  U.S.  040  (1001) ; Hobson  v. 
Hansen,  260  F.  Supp.  401  (D.D.0. 1067),  appeal  dismissed,  803  U.S.  801  (1068)  ; 
United  States  v.  School  District  151,  280  F.  Supp.  786  (N.D.  111.),  aff’d.  404  F. 
2d  1125  (7th  Clr.  1008) ; Brewer  v.  City  of  Norfolk,  897  F.  2d  87  (4tli  Clr. 
1008) ; Coppedge  v.  Franklin  County  Bd.  of  Educ.,  273  F.  Supp.  280  (E.D.N.C. 
1007),  aff’d.  304  F.  2d  410  (4tli  Clr.  1008)  ; United  States  v.  Bonrd  of  Educ.,  300 
F.  2d  44  (5th  Clr  1068) ; Bonrd  of  Educ.  V.  Dowell,  875  F.  2d  158  (10tli  Clr.), 
cert.  denied,  387  U.S.  031  (1007);  Dnvls  v.  School  District,  300  F.  Supp.  734 
(E.D.  Mich.  1070),  aff’d.  No.  20477  (Otli  Clr.  May  28,  1071) ; Spangler  v.  Pasa- 
dena City  Bd.  of  Educ.,  311  F.  Supp.  501  (C.D.  Cnl.  1070)  ; Jackson  v.  Pasadena 
City  School  Dlst.,  50  Cnl.  2d  870  (1003). 
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imbalance.2  The  law  is  settled  that  school  authorities  violate  the  Con- 
stitution by  providing  for  the  construction  of  new  schools  or  enlarge- 
ment of  existing  ones  in  a manner  which  continues  or  increases  sub- 
stantial racial  imbalance.3  The  law  is  settled  that  school  authorities 
violate  the  Constitution  by  assigning  black  teachers  ancl  teachers  of 
limited  experience  to  “blade”  schools  while  assigning  few,  if  any,  such 
teachers  to  “white”  schools.4 

The  evidence  in  this  case  makes  it  unquestionably  clear  that,  as  to 
the  San  Francisco  elementary  schools,  the  San  Francisco  school  au- 
thorities have  done  all  of  these  tilings  persistently  and  over  a period 
of  years.5  , , . 

It  has  been  urged  that  the  decisions  forbid  such  practices  only  in 
those  States  (nearly  all  in  the  South)  which,  at  an  earlier  time,  had 
dual  school  systems.  These  contentions  may  possible  have  some  pe- 
ripheral historical  and  geographical  validity ; they  have  no  validity 
whatever  in  law  or  equity.  It  is  shocking,  indeed,  it  is  nonsensical,  to 
assume  that  such  practices  are  forbidden  to  school  authorities  in  Flor- 
ida or  North  Carolina,  for  example,  but  are  permitted  to  schooh  au- 
thorities in  California.  Neither  the  U.S.  Supremo  Court  nor  any 
other  has  drawn  a Mason-Dixon  line  for  constitutional  enforcement. 
None  has  setup  any  such  double  standard  of  legality  in  constitutional 
interpretation.  . , . : 

Misconceptions  of  this  kind  may  underlie  contentions  that  the  action 
of  the  San  Francisco  school  authorities  has  not  been  de  jure  in  charac- 
ter. It  is  now  well  settled  law  that  any  rule  or  regulation  by  school  au- 
thorities which  creates  or  continues  or  heightens  racial  segregation  of 
schoolchildren  is  de  jure.  In  legal  terms,  “de  facto”  fe  often  used  as  an 
opposite  of  de  jure.  It  is  not  difficult  to  illustrate  the  difference  between 
the  two.  If  a school  board  has  drawn  attendance  lines  so  that  there  is 
a reasonable  racial  balance  among  the  children  attending  a given 
school  and  if,  thereafter,  solely  due  to  movement  of  the  neighborhood 
population,  the  school  attendance  becomes  racially  imbalanced,  the 
segregation  thus  arising  is  then  de  facto.  On  the  other  hand,  if  the 
school  board,  as  in  this  case,  has  drawn  school  attendance  lines,  year 
after  year,  knowing  that  the  lines  maintain  or  heighten  racial  im- 
balance, the  resulting  segregation  is  de  jure.6 

No  evidence  whatever1  has  been  brought  before  the  Court  to  show 
that,  throughout' the  years  since  1954  (when  the  TJ.S.  Supreme  Court, 
held  that  racial  segregation  of  children  was  an  unconstitutional  denial 
of  equal  educational  opportunity),  the  San  Francisco  school  author- 
itiesliad  ever  changed  any  school  attendance  line  for  the  purpose  of 
reducing  or  eliminating  racial  imbalance.7 

There  is  perhaps  one  move  thing  to  be  said  regrading  the  term  de 
jure.  It  need  not  be  one  stigmatizing  school  authorities.  It  does  not 
imply  criminal  or  evil  intent.  In  the  context  of  segregation,  it  means 
no  more  nOr  less  that  that  die  school  authorities  have  exercised  powers 
given  them  by  law  in  a manner  which  creates  or  continues  or  increases 

* Roe  Appendix  C,  at  23. 

at23-24.  . ;v 

*/*?..  at  20. 

. 'See  id.  . V • V.  ; 

•See  id. 

'See  id. 
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substantial  racial  imbalance  in  the  schools.  It  is  this  governmental 
action,  regardless  of  the  motivation  for  it,  which  violates  the  14th 
amendment.8 

Some  Practical.  Considerations 

It  has  been  urged  upon  the  Court  that  desegregation  of  the  San 
Francisco  elementary  schools  should  be  delayed  to  a time  later  than 
the  commencement,  on  September  8, 1971,  of  the  next  full  term  of  the 
San  Francisco  elementary  schools.  Even  if  delay  were  legally  permis- 
sible, it  would  be  undesirable.  And  it  is  not  legally  permissible.  Where, 
as  here,  the  constitutional  rights  of  children  to  equality  of  educational 
opportunity  are  being  denied,  the  law  requires  the  promptest  possible 
correction,  overriding  considerations  of  expediency  such  as  cost  and 
inconvenience.  Alexander  v.  Holmes  County  Board  of  Education  (396 
U.S.  19  (1969) ) ; Carter  v.  West  Feliciano  Parish  School  Board  (396 
U.S.  226  (I960));  Keyes  v.  School  District  No.  1 (396  U.S.  1215) 
(Brennan,  J.)  (vacating  stay).  At  the  open-court  hearings  held  con- 
cerning the  respective  plans  submitted  by  plaintiffs  and  defendants, 
relevant  testimony  was  given  by  experts  employed  by  defendants. 
They  declared,  without  qualification  or  contradiction  by  anyone,  that 
it  is  feasible  to  put  either  plan  into  operation  at  the  start  of  the  school 
term  this  fall.  Overall,  the  delay  in  integrating  the  San  Francisco 
elementary  schools  has  gone  on  far  too  long.  It  has  gone  on  throughout 
the  17  years  following  the  Supreme  Court’s  prescription  of  segregated 
schools,  notwithstanding  the  fact  that  the  San  Francisco  school  au- 
thorities had  for  many  yeara  known  of  the  segregation,  such  knowl- 
edge having  come,  not  only  from  citizen  groups,  but  from  one  or  more 
studies  ordered  and  paid  for  by  the  San  Francisco  Unified  School 
District  itself.® 

It  has  been  repeatedly  urged  upon  the  Court  that,  since  the  racial 
population  of  San  Francisco  (and  of  its  elementary  school  children) 
is  more  diveise  than  in  other  communities,  racial  segregation  in  the 
elementary  schools  ought  to  be  permitted.  The  law  allows  no  such 
latitude.  And  the  facts  make  it  ill  a d vised. 

While  plaintiffs  complain  only  of  segregation  of  black  students, 
the  plan  they  have  filed,  as  well  as  that  filed  by  defendants,  provides 
for  a balancing  of  all  races.  The  fact  that  the  Court  did  not  require 
more  than  desegregation  of  black  students  does  not  make  the  plans 
invalid.  And  there  are  solid  reasons  supporting  the  parties  in  their 
plans  for  desegregation  of  all  races. 

The  multiplicity  of  racial  backgrounds  makes  effective  desegrega- 
tion more,  not  less,  important.  All  who  testified  on  the  subject  were 
unanimous  in  pointing  out  that  the  evils  of  racism  and  ethnic  intoler- 
ance are  not  limited  to  blacks  and  whites.  Those  who  oppose  deseg- 
regation, however  well  intentioned,  would  deprive  children  of  the  most 
meaningful  opportunities  to  know  members  of  different  races.  Opposi- 

8 In  the  end,  the  whole  de  facto  verus  lie  jure  debate  may  turn  out  to  be  in- 
significant. While  the  Supreme  Court  has  not  yet  acted  in  cases  of  de  facto 
segregation,  there  is  compelling  authority  in  decisions  of  lower  courts  requiring 
its  elimination.  Sec  Barkdale  v.  Springfield  School  Comm.,  237  F.  Supp.  543  (D. 
Mass.  1965)  ; Offerman  v.  Nitkowski.  248  F.  Supp.  729  (W.D.N.Y.  1965),  affd, 
378  F.2d  25  (2d  Cir.  1967) ; Jackson  v.  Pasadena  City  School  Dist.,  59  Cal. 
2d  876  (1963). 
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tion  to  desegregation  fosters  false  concepts  of  racial  superiority  and 
of  racial  inferiority.  And  opposition  to  desegregation  in  the  elemen- 
tary schools  is  particularly  ill  advised.  It  works  to  prevent  the  kind  of 
exchange  in  formative  years  which  can  best  inoculate  against  racial 
hatred.  Racial  hatred  is  an  adult  rather  than  a childhood  disease. 

The  law  and  the  facts,  then,  in  this  case  are  at  one  in  calling  for 
■desegregation  of  the  San  Francisco  elementary  schools. 

The  evidence  demonstrates  that  there  simply  cannot  be  desegrega- 
tion without  some  busing  of  some  students  because  there  are  districts 
in  the  city  in  which  there  are  great  preponderances  of  members  of 
one  particular  race.  The  evidence  also  dispels  false  rumors  and  other 
fallacies  regarding  busing.  For  example,  the  National  Safety  Council 
statistics,  put  in  evidence,  demonstrate  that  busing  is  by  far  the  safest 
means  of  getting  children  to  and  from  school.  And  whatever  the  real 
or  .asserted  concerns  of  parents,  the  evidence  is  without  dispute  in 
showing  that  children  enjoy  busing. 

The  evidence  further  shows  that  the  problem  of  getting  parent  and 
child  together  in  emergency  situations  is  not  aggravated  by  busing. 
One  reason  is  that  many  school  authorities  provide  for  one  or  more 
vehicles  serving  each  school  zone  to  be  equipped  with  radios  and  to 
operate  on  a standby  or  cruising  basis  for  such  emergencies.  The  San 
Francisco  school  authorities,  as  stated  in  testimony  on  their  behalf, 
will  make  such  arrangements. 

It  should  be  noted,  too,  that  the  Supreme  Court  itself,  speaking 
through  Chief  Justice  Burger,  recently  pointed  out  (in  Swann  v. 
•Charlotte-M ecklenburg  Board  of  Education , 39  U.S.L.W.  4437,  4446 
<U.S.  April  20, 1971)): 

“.  . . Bus  transportation  has  been  an  integral  part  of  the 
public  education  system  for  years,  and  was  perhaps  the  single 
most  important  factor  in  the  transition  from  the  one-room 
schoolhonse  to  the  consolidated  school.  Eighteen  million  of 
the  nation ’$  public  school  children , approximately  39  per- 
cent were  transported  to  their  schools  by  bus  in  1969-70 
in  all  pants  of  the  country.  [Emphasis  added.] 

This  is  not  to  say  that  busing  is  a desirable  end  in  itself.  It  is  not. 
However,  the  law  requires  an  elimination  of  the  segregation  in  the 
San  Francisco  elementary  schools  which  has  so  long  persisted  and 
has  resulted  in  the  fact  that  while  only  28  percent  of  the  total  student 
population  is  black,  80  percent  of  the  black  children  have  been  con- 
centrated (by  district  attendance  regulations)  in  27  schools  in  which 
the  black  students  constitute  from  47  to  96  percent  of  the  total  student 
bodies.  In  21  of  those  schools,  the  student  bodies  are  over  71  percent 
black.  Excessive  racial  imbalances  such  as  this  cannot  be  eliminated 
without  transporting  some  schoolchildren.  In  any  case,  no  useful  pur- 
pose is  served  by  the  attempts  of  some  to  magnify  the  relatively  small 
amount  of  busing  which  will  be  required  in  San  Francisco.10 

Finally  in  this  connection,  it  should  be  noted  that  all  of  the  hue 
and  ciy  about  busing,  shown  and  reflected  in  the  evidence,  defeats 
salient  purposes  of  many  of  those  opposed  to  busing  who  say  they  fear 

10  In  Swann,  busing  was  ordered  for  a school  district  of  550  square  miles.  San 
Francisco  is  less  than  50  miles  square.  The  relative  time  and  distance  of  busing 
is  miniscule  by  comparison. 
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a “white”  flight  from  San  Francisco.  By  feeding  unwarranted  fears 
about  busing,  those  opposing  desegregation  invite  a white  flight  even 
before  children  and  parents  have  naa  a reasonable  opportunity  to  see 
for  themselves  how  busing  works  in  actual  practice.  The  testimony  in 
this  case  makes  it  clear  that  in  those  communities  in  which  busing  has 
been  employed,  it  has  worked  well.  There  was  no  evidence  to  the 
contrary. 

Chronology  op  Tins  Case 

To  provide  a convenient  chronology  of  this  proceeding  and  ready 
reference  to  prior  orders  of  the  court,  the  following  may  be  noted. 

1.  Plaintiffs’  suit  was  filed  on  June  24, 1969. 

2.  On  August  25, 1970,  after  the  submission  of  extensive  written 
and  oral  testimony,  all  parties  (including  intervenors)  submitted 
the  case  for  the  final  decision. 

3.  The  prior  orders  of  this  court  relating  to  the  merits  of  the 
case  were  the  following : 

A.  Order  Setting  Aside  Submission,  dated  September  22, 

1970,  copy  attached  hereto  as  appendix  A.  , 

B.  Memorandum  and  Order  Requiring  the  Parties  To  File 
Plans  for  School  Desegregation,  dated  April  28,  1971,  copy 
attached  hereto  as  appendix  B. 

C.  Supplementary  Findings  of  Fact  and  Conclusions  of 
Law,  dated  June  2, 1971,  copy  attached  hereto  as  appendix  C. 

D.  Order  Re  Hearing  on  Plans,  dated  June  22, 1971,  copy 
attached  hereto  as  Appendix  D.  ...... 

Concerning  the  Final  Judgment  and  Decree 

It  will  be  noted  that  the  court’s  judgment  and  decree,  in  effect,  ap- 
proves both  the  horseshoe  plan  submitted  by  the  defendants  and  the 
freedom  plan  submitted  by  the  plaintiffs.  It  is  left  to  the  choice  of  .the 
school  authorities  to  implement  either  one.  Since  the  school  authori- 
ties themselves  submitted  horseshoe,  it  is  anticipated  that  they  will 
elect  to  carry  out  that  plan.  Even  so,  there  is  utility  in  the  approval  of 
the  freedom  plan.  If  the  school  authorities  find  that,  after  sufficient 
actual  operating  experience,  the  zones  established  under  horseshoe  do 
not  sufficiently  eradicate  racial  imbalance  or  are  excessively  vulner- 
able to  creation  of  serious  imbalance  by  demographic  change,  they 
can  turn  to  the  readymade  freedom  plan  with  its  provision  for  zones 
more  closely  in  line  with  the  racial  balance  of  the  total  elementary 
school  population. 

There  are  a number  of  reasons  why  the  court  has  not  limited  its 
approval  to  the  freedom  plan  alone  even  though  it  does  provide  for 
closer  racial  balance. 

While  evidence  of  community  sentiment  or  public  feelings,  however 
accurate,  cannot  be  the  measure  of  compliance: with  the  law,  if  both 
plans  do  qualify  under  the  law— and  both  do— it  is  hardly  ill  advised 
to  permit  implementation  of  that  which  the  competent  school  authori- 
ties themselves  have  brought  forward  after  extensive  public  hearings. 

The  full  educational  benefits  of  desegregation  will  not  be  had  by 
the  mere  meeting  of  arithmetical  percentages  on  racial  balance.  If  dc- 


segregation  is  to  provide  maximum  benefit,  it  is  essential  to  have  the 
good-willed,  open-minded,  and  genuine  cooperation  of  school  adminis- 
trators, teachers,  other  school  personnel,  parents,  and  the  community 
at  large.  Therefore,  whilo  the  court  cannot  relax  legal  requirements  in 
the  interest  of  satisfying  an  actual  or  assumed  preponderance  of  com- 
munity opinion,  it  may  appropriately  give  reasonable  weight  to  such  a 
factor  in  considering  two  very  different  plans,  both  of  which  satisfy 
the  legal  requirements.  . . 

Modifications  of  horseshoe,  filed  with  the  court  since  the  ongmal 
plan  was  submitted  on  June  10, 1971,  show  a significant  improvement 
m providing  for  racial  balance.  In  transmitting  the  most  recent  modi- 
fication, counsel  for  defendants  assure  the  court  “that  any  deviation 
from  the  15  percent  State  guidelines  would  now  occur — if  at  all — in  no 
more  than  four  or  five  schools  and  be  something  less  than  2 percentage 
points”  and  “that  the  San  Francisco  Unified  School  District  regards 
“horseshoe”  as  an  evolving  plan,  and  remodeling  will  continue  through 
the  summer  with  a view  toward  obtaining  even  further  improvement  m 
racial  percentages.” 11  Manifestly,  remodeling  and  other  changes  can 
be  made  from  time  to  time  in  the  future  in  the  interest  of  improving 
horseshoe  in  respect  to  racial  balance  as  well  as  in  other  respects. 

Horseshoe  does  call  for  less  busing  than  the  plan  submitted  by  the 
plaintiffs.  While,  as  noted  earlier,  busing  is  not,  per  se,  a bad  thing, 
neither  is  it  desirable  as  an  end  in  itself.  Moreover,  “horseshoe”  is  the 
more  complete  and  detailed  plan.  This  is  not  stated  as  a criticism  of 
“freedom.”  Much  of  the  information  utilized  in  “horseshoe”  was  not 
available  to  plaintiffs.  And  “freedom”  is  a good  plan. 

• • At  this  point,  a delineation  of  some  of  the  effects  of  today’s  judg- 
ment and  decree  will  be  helpful  to  all  concerned  in  avoiding 
misunderstanding. 

1.  It  favors  no  race  nor  ethnic  group.  It  has  been  fashioned  so 
that  benefits  and  burdens  arc  diarea  equally  by  all. 

2.  Nothing  whatever  in  it  deemphasizes  quality  education.  The 
plans  approved  actually  provide  for  better  education. 

3.  The  judgment  and  decree  does  not  require  gifted  children 
to  be  held  back.  They  may  be  given  special  preferences  or  atten- 
tion or  handling  in  any  manner  which  does  not  involve  or  promote 
racial  segregation. 

4.  Bilingual  classes  are  not  proscribed.  They  may  be  provided 
in  any  manner  which  does  not  create,  maintain,  or  foster 
segregation. 

5.  There  is  no  prohibition  of  courses  teaching  the  cultural  back- 

ground and  heritages  of  various  racial  and  ethnic  groups.  While 
such  courses  may  nave  particular  appeal  to.  members  of  the  par- 
ticular racial  or  ethnic  group  whose  backjground  and:  heritage  is 
being  studied ^ it  would  seem  to  be  highly  desirable  that  this  under- 
standing be  shared  with  those  of  other  racial  and  ethruc 
backgrounds.  ' ' ; : • '■  ' ' : • 

• 6.  The  decree  does  not.  preclude  innovation  nor  experimenta- 
tion nor  creativity  in  educational  practices.  Indeed j the  intent'  is 
to  give  school  authorities  maximum  scope  so  long  as  they  do  not 

u Letter  of  transmittal  dated  July  2, 1971.  ’ % 
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act  to  create,  maintain  or  increase  segregation  or  delay  desegrega- 
tion. Thus,  while  the  law  does  not  require  socioeconomic  balance  in 
the  student  bodies  of  each  school,  the  decree  does  not  prevent 
school  authorities  from  working  to  that  end.  Nor  does  it  prevent 
their  working  to  attempt  to  balance  student  bodies  upon  the  basis 
of  performance  on  standardized  tests.  Nor  does  it  interfere  with 
the  Richmond  complex  or  the  projected  Park  South  complex, 
both  of  which  the  court  hereby  expressly  approves,  subject  only  to 
those  minimal  changes,  if  any,  necessary  to  comply  with  the  decree. 
Nor  does  it  preclude  experimental  schools  under  the  supervision 
of  special  management  arranged  by  contract.  The  foregoing  and 
other  educational  practices  working  toward  improvement  in  the 
quality  of  education  are  consistent  with  the  judgment  and  decree 
so  long  as,  to  repeat,  they  neither  create,  maintain  nor  increase 
segregation  nor  delay  desegregation. 

7.  The  judgment  and  decree  does  command  the  school  authori- 
ties carefully  to  provide  for  the  physical  safety  and  security  of 
all  students  during  their  school  attendance  ana  bus  transporta- 
tion. It  also  requires  that  all  parents  be  fully  advised  in  advance 
about  these  matters. 

8.  The  judgment  and  decree  contemplates  that  desegregation 
will  be  carried  out  solely  by  the  school  authorities  themselves.  If 
they  and  all  concerned  act  in  good  faith  by  complying  with  the 
law  requiring  desegregation,  there  will  be  no  need  for  any  further 
court  action  whatever. 

Hie  judgment  and  decree  now  to  be  entered  is  of  less  consequence 
than  the  spirit  of  community  response.  In  the  end,  that  response  may 
well  be  decisive  in  determining  whether  San  Francisco  is  to  be  divided 
into  hostile  racial  camps,  breeding  greater  violence  in  the  streets,  or 
is  to  become  a more  unified  city  demonstrating  its  historic  capacity 
for  diversity  without  disunity. 

The  schoolchildren  of  San  Francisco  can  be  counted  upon  to  lead 
the  way  to  unity.  In  this  and  in  their  capacity  to  accept  change  without 
anger,  they  deserve  no  less  than  the  wholehearted  support  of  all  their 
elders 

FINAL  JUDGMENT  AND  DECREE 

Plaintiffs,  parents  of  black  children  attending  public  elementary 
schools  in  the  San  Francisco*  Unified  School  District,  having,  on 
June  24, 1969,  filed  a complaint  seeking  desegregation  of  those  schools; 
defendants,  the  San  Francisco  Unified  School  District,  the  individual 
members  of  the  board  of  education  thereof,  and  the  superintendent 
of  said  district,  having  appeared  and  denied  the  substantive  allega- 
tions of  said  complaint;  12  parents  haying  been  permitted  to  inter- 
vene on  behalf  of  their  respective  Chinese,  Japanese,  Spanish  sur- 
names, and  having  appeared  in  opposition  to  plaintiffs ; oral  testimony 
offered  by  the  original  parties,  as  well  as  by  mtervenors,  having  been 
heard;  voluminous  documents  having  been  introduced  in  evidence; 
all  parties,  including  intervenors,  having  stipulated,  on  August  25, 
1970,  that  the  case  was  then  submitted  for  final  judgment  and  decree; 
plaintiffs  and  defendants  having,  on  June  10, 1971,  complied  with  a 
prior  order  by  filing  separate  plans  for  desegregation  of  the  elemen- 
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tary  schools;  special  hearings  having  been  held  on  June  24  and  25, 
1971,  on  those  plans;  and  the  court  being  fully  advised  and  having 
carefully  considered  the  matter,  it  is  hereby. 

OnDEitED,  Adjudged,  and  Decreed  as  Follows 

I 

A.  The  preliminary  findings  of  fact  and  conclusions  of  law, 
contained  in  the  “Memorandum  and  Order  Requiring  the  Parties 
to  File  Plans  for  School  Desegregation”,  filed  April  28,  1971 
(copy  attached  hereto  as  appendix  B) , am  hereby  confirmed  and 
incorporated  herein  by  reference. 

B.  The  “Supplementary  Findings  of  Fact  and  Conclusions  of 
Law”,  June  2,  1971  (copy  attached  hereto  as  appendix  C),  are 
hereby  confirmed  and  incorporated  herein  by  reference. 

C.  The  additional  facts  stated  in  the  foregoing  memorandum 
of  decision  are  hereby  found  by  the  court. 

D.  For  a long  penod  of  time  there  has  been  and  there  now  is  do 
jure  segregation  in  the  San  Francisco  public  elementary  schools. 

E.  This  segregation  must  be  eradicated  forthwith. 

F.  Subject  to  the  further  provisions  of  this  judgment  and  de- 
cree, the  court  hereby  approves  the  horseshoe  plan  submitted  by 
defendants,  a copy  of  which  is  attached  hereto  as  appendix  E. 

Gr.  Subject  to  the  further  provisions  of  this  judgment  and 
decree^  the  court  hereby  approves  the  freedom  plan  submitted  by 
plaintiffs,  a copy  of  which  is  attached  hereto  as  appendix  F. 

n 

Unless  the  context  requires  otherwise,  the  following  words  have 
the  following  respective  meanings  as  used  in  this  judgment  and  decree : 

A.  “District”  means  the  San  Francisco  Unified  School  District, 
the  board  of  education  thereof , their  respective  and  joint  officers,, 
agents  and  employees,  including  the  superintendent  of  said 
district. 

B.  “Schools”  means  the  public  elementary  schools  of  the 
district. 

C.  “Certificated  personnel”  means  teachers  and  administrators. 

D.  “Classified  personnel”  means  clerical,  technical,  unskilled,, 
and  other  similar  employees. 

E.  “Segregation”  means,  in  reference  to  any  group  or  class  of 
persons,  that  the  ratio  of  whites  to  blacks  in  that  group  or  class 
is  substantially  at  variance  with  the  ratio  of  white  children  to 
black  children  in  the  total  student  population  of  the  schools. 

in 

This  judgment  and  decree  is  binding  upon  the  district,  its  agents, 
officers,  employees,  and  their  successors,  as  well  as  upon  all  other  per- 
sons who  now  or  hereafter  receive  notice  of  this  judgment  and  decree. 
No  person  shall  directly  or  indirectly  violate  or  attempt  to  violate  or 
cause  violation  of  any  of  its  provisions. 

»-• 
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IV 

The  district  is  directed  and  ordered: 

A.  To  carry  out,  effective  at  the  start^  of  the  next  term  of  tlie 
schools  on  September  8,  1971,  desegregation  of  the  student  bodies 
of  each  and  all  of  the  schools  as  provided  for  by  the  horseshoe 
plan  (appendix  E)  or  by  the  freedom  plan  (appendix  F). 

B.  To  cany  out,  diligently  and  promptly,  all  other  provisions 
of  the  horseshoe  plan  or  the  freedom  plan  provided,  however  that 
if  any  provision  is  in  conflict  with  any  provision  of  this  final  judg- 
ment and  decree,  the  latter  shall  control. 

C.  To  make  bona  fide,  continuing  and  reasonable  efforts,  dur- 
ing the  next  5 years,  to  eliminate  segregation  in  each  and  every 

school.  , , , 

D.  To  establish  and  carry  out,  diligently  and  promptly,  prac- 
tices for  the  hiring  of  certificated  ana  classified  personnel  which 
will  effectively  eliminate  segregation  in  the  respective  staffs,  over- 
all, and  in  each  school. 

E.  To  establish  and  carry  out,  diligently  and  promptly,  prac- 
tices for  the  assignment  of  certificated  and  classified  personnel  in 
a manner  which  will  effectively  eliminate  segregation  in  the 
respective  staffs,  overall,  and  in  each  school. 

F.  To  establish  and  carry  out,  diligently  and  promptly,  prac- 
tices for  the  assignment  of  certificated  and  classified  personnel 
which  will  effectively  promote  equalization  of  competence  in  all 
schools. 

G.  To  exercise,  at  all  times,  the  highest  degree  of  care  for  the 
safety  and  security  of  all  schoolchildren  at  all  times  during  their 
school  attendance  and  transportation. 

H.  To  provide,  to  the  fullest  extent  feasible,  racial  and  ethnic 

balance  among  students  to  be  bused.  ‘ • . . 

I.  To  inform  all  parents  in  writing,  as  soon  as  reasonably  pos- 
sible before  the  start  of  the  school  term  this  fall  (1)  of  their 
children ’s  school  assignments  and  (2)  of  the  details  regarding  bus 
transportation  including,  but  not  limited^  to,  an  outline  of  the 
safety  measures  which  the  district  will  utilize  and  of  thie.proce- 
dures  for  enabling  parents  promptly  to  reach  children  in  case  of 

emergency.  . 

J.  To  file  with  the  court  within  60  days  after  the  end  of  each 

school  year,  until  tlie  court  may  otherwise  order  j a report  showing 
in  reasonable  detail  all  actions  taken  to  comply  with  this  judg- 
ment aiid  decree.  , 


Tlie  district  is  permanently  restrained  and  enjoined  from : ’• ' 

A.  Continuing,  establishing,  or  furthering  segregation  in  the 

schools  as  to  pupils,  certificated  personnel,  or  classified  personnel, 
anyorall  - .... 

B. Autliorizing,  carrying  out  or  pern 

programs  which  will  create^  maintain,  or  increase  segregation, 
whether  by  enlargement  of  existing  facilities  or  by  location  of 
new  ones  or  otherwise^  ’ . : • • , • v ' 
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C.  Authorizing,  carrying  out  or  permitting  hiring  practices 
which  will  create,  maintain,  or  increase  segregation  among  cer- 
tificated or  classified  personnel,  either  or  both. 

D.  Assigning  certificated  or  classified  personnel,  either  or  both, 
in  any  way  which  will  create,  maintain,  or  increase  segregation. 

E.  Authorizing,  permitting,  or  using  tracking  systems  orother 
educational  techniques  or  innovations  without  effective  provisions 
to  avoid  segregation. 

F.  Discriminating  against  any  race  or  ethnic  group  in  pro- 
visions for  transportation  of  children. 

Gr.  Using  testing  devices,  such  as  the  national  teachers  examina- 
tion or  other  methods  of  selection  of  personnel  for  employment, 
likely  to  result  in  the  exclusion  of  qualified  applicants  because  of 
race  or  ethnic  backgrounds. 


VI 

The  court  does  not  now,  but  may  hereafter,  at  any  time,  and  from 
time  to  time,  establish  a panel  or  board  to  hear  and  resolve  (subject 
to  final  approval  by  the  court)  any  dispute  which  may  arise  in  connec- 
tion with  the  carrying  out  of  this  final  judgment  and  decree  or  the 
couvt  may  provide  for  the  referring  of  any  such  dispute  for  prelimi- 
nary hearing  before  a master  or  Federal  magistrate  or  the  court  may 
require  other  reasonable  procedures  in  the  interest  of  prompt,  fair, 
ana  effective  resolution  of  any  such  dispute. 

VII 

Plaintiffs’  costs  shall  be  taxed  to  defendant  district.  The  court  ex- 
pressly reserves  the  power  to  determine,  at  a later  date,  whether  or  not 
the  district  shall  reimburse  plaintiffs  for  their  reasonable  attorney’s 
fees  and  for  reasonable  fees  and  expenses  incurred  in  obtaining  ex- 
perts to  assist  in  the  preparation  of  the  plaintiffs’  desegregation  plan. 

vm 

The  court  expressly  retains  complete  and  continuing  jurisdiction  to 
modify  this  final  judgment  and  decree  on  its  own  motion  or  on  the 
motion  of  any  party.  No  person  shall  subvert  any  of  its  provisions  by 
indirection  or  otherwise. 

IX 

This  final  judgment  and  decree  is  effective  immediately.  Testimony 
having  established  that  timely  compliance  is  feasible,  and  the  court 
having  carefully  considered  the  respective  rights  of  all  parties  and 
the  interests  of  all  affected,  a stay  of  this  final  judgment  and  decree 
shall  not  be  available  from  this  court. 

Stanley  A.  Weigel, 

U.S.  District  Judge. 
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Dated  : July  9, 1971. 
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STATE  DESEGREGATION  LAW  CASES 


SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  r.  JOHNSON 
479  P.2d  669  (1971) 


January  26,  1971 

ACTION  FOR  MANDAMUS 

Action  in  mandamus  to  compel  school  complex  planning  officer  to 
execute  requisition  for  computer  study  of  present  and  proposed  school 
assignments  for  pupils  in  complex.  The  supreme  couit,  Tobriner, 
Justice,  held  that  statute  providing  that  no  governing  board  of  school 
district  shall  require  any  student  or  pupil  to  be  transported  for  any 
purpose  or  for  any  reason  without  written  permission  of  parent  or 
guardian  does  no  more  than  prohibit  school  district  from  compelling 
students,  without  parental  consent,  to  use  means  of  transportation 
furnished  by  district  and  does  not  prohibit  board  from  assigning  stu- 
dent to  particular  school  without  parental  consent,  even  if  such  assign- 
ment would  involve  busing,  and  thus  statute  docs  not  violate  any  con- 
stitutional mandate. 

Writ  issued. 

Burke,  Justice , filed  concurring  opinion  in  which  Wright,  Chief 
J ustice , and  McCojib,  J mtice , concurred. 


Irving  G.  Breyer,  Jerome  B.  Falk,  Jr.,  and  William  F.  McCabe,  San 
Francisco,  for  'petitioners . 

Newman,  Robinson  & Dunn,  Alfred  W.  Newman,  Vallejo,  Kronick, 
Moskowitz,  Teidemann  & Girard,  Adolph  Moskowitz,  Sacramento, 
Paul  N.  Halvonik,  Charles  C.  Marson  and  Johnson  & Stanton,  San 
Francisco,  as  amici  curae  on  behalf  of  petitioners. 

Richard  Harrington.  San  Francisco,  for  respondent. 

Quentin  L.  Kopp,  San  Francisco,  Vivian  Hannawalt,  San  Rafael, 
Willis  D.  Hannawalt  and  Ngai  Ho  Hong,  San  Francisco,  as  amici 
cunae  on  behalf  of  respondent. 

Tobriner,  Justice. 

In  this  action  for  mandamus  we  are  called  upon  to  determine  the 
interpretation  and  constitutionality  of  Education  Code  section  1009.5. 
which  provides  that  “no  governing  board  of  a school  district  shall 
require  any  student  or  pupil  to  be  transported  for  any  purpose  or  for 
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any  reason  without  the  written  permission  of  the  parent  or  guardian.” 
We  hold  that  section  1009.5  does  no  more  than  prohibit  a school  dis- 
trict from  compelling  students,  without  parental  consent,  to  use  means 
of  transportation  furnished  by  the  district;  so  construed,  section  1009.5 
violates  no  constitutional  mandate.  We  do  not  believe  the  section  should 
be  interpreted  to  prohibit  the  board  from  assigning  a student  to  a par- 
ticular school  without  parental  consent,  even  if  suen  assignment  would 
involve  busing. 

We  reach  these  conclusions  by  application  of  the  principle  that  a 
statute  which  is  reasonably  susceptible  of  two  constructions  should  be 
interpreted  so  as  to  render  it  constitutional.  We  shall  point  out  that  if 
section  1009.5  were  read  to  limit  the  school  board’s  authority  over  pupil 
assignment  it  would  impinge  upon  constitutional  principles. 

More  specifically,  as  we  shall  later  explain  in  detail,  a construction 
> of  section  1009.5,  prohibiting  nonconsensual  pupil  assignment,  first, 

would  involve  the  parents  of  schoolchildren  in  that  assignment  process, 
a State  function,  and  would  fail  to  foreclose  conduct  of  parents  de- 
signed to  foster  racial  segregation.  This  interpretation  would  render 
the  statute  unconstitutional  on  its  face  in  that,  so  interpreted,  section 
1009.5  would  create  a parental  right  to  discriminate,  interposing  such 
a debit  itory  power  upon  the  board  in  its  effort  to  achieve  integration, 
i Second,  the  U.S.  Supreme  Court  has  held  that  school  districts  which 

maintain  “de  jura”  segregated  systems  must  eliminate  such  imbalance 
and  establish  unitary  systems ; yet  the  realization  of  that  objective  may 
very  well  require  the  reassignment  of  students  without  parental  con- 
f sent.  Third,  school  boards,  administering  “de  facto”  segregated  sys- 

tems may  bear  an  equivalent  constitutional  duty;  in  any  event,  to  the 
extent  that  the  statute  involves  the  State  in  the  preservation  of  such 
segregation,  the  legislation  protects  the  very  condition  which  the  Con- 
stitution as  interpreted  by  the  U.S.  Supreme  Court,  has  condemned. 
I Nothing  we  say  here  should  be  considered  to  require  the  use  of  dis- 

? trict  transportation  or  busing  for  purposes  of  integration  or  for  any 

f other  purpose.  We  are  concerned  only  with  the  interpretation  of  a stat- 

['  ute.  If  read  in  one  way,  that  statute  could  be  construed  to  prohibit 

: nonconsensual  busing  in  order  to  achieve  racial  integration ; we  point 

! out  that  the  section  not  only  does  not  compel  such  a construction  but 

also  that  any  such  interpretation  would  encounter  constitutional  diffi- 
[•  culties. 

I In  rejecting  the  construction  that  the  statute  strips  a school  board 

| of  the  right  to  assign  pupils  to  schools  not  within  walking  distance  of 

their  homes  without  parental  consent,  we  do  not  assert  that  such  assign- 
ment is  in  all  instances  constitutionally  compelled.  In  some  situations, 
l however,  it  is  the  only  practical  and  efficient  method  of  i achieving 

i school  integration.  An  enactment  which  by  flat  legislative  fiat,  prohibits 

■ any  and  afi  such  assignments,  exorcising  a method  that  in  many  cir- 

?.  cumstances  is  the  sole  and  exclusive  means  of  eliminating  racial  segre- 

gation in  the  schools,  necessarily  legislates  the  preservation  of  racial 
I unbalance.  It  therefore  violates  constitutional  imperatives. 

| As  of  September  1969,  San  Francisco’s  elementary  schools  displayed 

I serious  racial  imbalance.1  In  1969, 28.7  percent  of  the  children  attend- 

' 1 See  San  Francisco  Unified  School  District,  Racial  Estimates  of  Pupils  Attend- 

| ing  San  Francisco  Public  Schools  (1969).  The  figures  in  the  text  or  computations 

| by  this  court  based  upon  this  report.  '■  J >. 
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ing  elementary  school  in  San  Francisco  were  black.  Over  80  percent  of 
the  black  children  in  grades  1 through  6 attended  27  of  the  94  elemen- 
tary schools.  Over  70  percent  attended  schools  in  which  the  black  chil- 
dren comprised  more  than  half  of  the  pupils.  Ten  schools  were  over 
90  percent  black;  27.6  percent  of  the  black  children  attended  those 
10  schools.  Projected  population  studies  indicated  that,  without  reme- 
dial action,  racial  imbalance  would  increase.2 

In  1966  the  San  Francisco  School  District  commissioned  the  Stan- 
ford Research  Institute  to  recommend  methods  of  desegregating  city 
schools.3  Based  on  the  report  of  the  institute,  the  board  in  1969  resolved 
to  establish  two  elementary  school  complexes,  the  Richmond  complex 
and  the  Park  South  complex.4  Each  complex,  consists  of  a grouping 
of  elementary  schools,  with  some  schools  assigned  to  house  kinder- 
garten and  grades  1 through  3,  and  others  to  house  grades  4 through  6. 
A student  living  within  the  attendance  zone  for  the  complex  is  assigned 
to  one  of  the  schools  in  the  complex,  but  in  some  instances  this  is  not 
the  school  which  the  student  previously  attended,  and  not  within  rea- 
sonable walking  distance  of  his  residence.  The  district  provides  bus 
transportation,  on  a voluntary  basis,  for  students  living  beyond  rea- 
sonable walking  distance  of  their  school.  The  Richmond  complex  com- 
menced operation  in  September  of  1970;  the  Park  South  complex  was 
tentatively  scheduled  for  January  1971. 

Education  code  section  1009.5  received  the  Governor’s  assent  on 
September  14, 1970,  and  became  effective  as  of  November  23.  The  pro- 
posed Park  South  complex  will  not  compel  any  student  to  ride  on  a 
school  bus,  but  it  does  involve  assignment  of  students  to  schools  under 
circumstances  such  that  the  school  bus  is  the  most  practical  means  of 
transportation.  The  plan,  moreover,  does  not  provide  for  solicitation  of 
parental  consent  to  pupil  assignments;  to  require  such  solicitation,  and 
to  reassign  pupils  whose  parents  withheld  such  consent,  would  greatly 
increase  the  expense  of  administration  and  delay  commencement  of 
the  complex.  If  a substantial  number  of  parents  of  either  the  white  or 
black  races  withheld  consent,  pupil  reassignment  to  conform  to  paren- 
tal wishes  would  defeat  the  educational  objectives  of  the  complex.  The 
legality  of  the  Park  South  complex  thus  turns  on  whether  section  1009.5 
applies  to  limit  pupil  assignments  without  parental  consent  and,  if  so 
interpreted,  is  constitutional. 

In  connection,  with  the  Park  South  complex  the . board  found  it 
necessary  to  obtain  a computer  study  of  the  present  and  proposed 
school  assignments  for  pupils  in  the  complex.  Respondent  Donald 
Johnson,  the  . complex  planning  officer,  was  requested  to  execute  a 
requisition  for.  this  study ; he  refused  to  do  so  on  the  ground  that  the 
Park . South  complex:  did  not  contemplate  parental  consent  to  pupil 
assignments  and.  tlms  was  of  doubtful  legality  under  section  1009.5. 

5 See  Stanford  Research  institute,  Population  Projection  to  1971  (Research 
Memorandum  No.  2 prepared  for  . the  San  Francisco  Unified  School  District, 
1907).  = • ’ •.’.•.it;  ■■■’ 'T; 

3 The  parties  have  filed  with  the  court  copies  of  Stanford  Research  Institute 
Memoranda  .Nos.  2,  3,  and  .4,  entitled,  respectively,  Population  Projection  to  1971, 
Dimensions  of  Equality  of  Educational  Opportunity,  and  Educational  Organiza- 
tion for  Desegregation.  These  memoranda  were  filed  with  the  board  in  March  and 
April  of  1967. v.'W.  V- ' ..‘.v. v ' . '....v  . 

, 4 Resolution  ,96-lOAl,  adopted  June.10,  1969,  and  filed  as  exhibit  “c”  to  the 
board’s  petition  for  (mandamus.,.'  ■. ,: '-...'i i-  . , : . .... 
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The  board  thereupon  filed  the  present  action  in  mandamus  to  compel 
respondent  to  execute  the  requisition  for  the  computer  study. 

I.— This  Court  Has  Issued  an  Alternative  Writ  of  Mandamus  To 

Review  the  Validity  and  Interpretations  of  Section  1009.5 

This  court  entertains  original  jurisdiction  in  mandamus  under  Cali- 
fornia constitution  article  VI,  section  10,  and  rules  of  court,  rule  56(a).. 
We  exercise  such  jurisdiction,  however,  only  in  cases  in  which  “the 
issues  presented  are  of  great  public  importance  and  must  bo  resolved 
promptly.”  ( County  of  Sacramento  v.  Hickman  (1967)  66  Cal.  2d 
841, 845, 59  Cal.  Rptr.  609, 611, 428  P.  2d  593, 595. ) Exemplars  of  such 
instances  are : Ferny  v.  Jordan  (1949  34  Cal.  2d  87, 90-91, 207  P.  2d  47 
(qualification  of  initiative  for  ballot) ; Farley  v.  Healey  (1967)  67  Cal.. 
2d  325,  326-327,  62  Cal.  Rptr.  26,  431  P.  2d  650  (same) ; County  of 
Sacramento  v.  Hickman , supra  ( validity  of  assessment  procedures) ; 
State  Board  of  Equalization  v.  Watson  (1968)  68  Cal.  2d  307, 310-311,. 
66  Cal.  Rptr.  377,  437  P.  2d  761  (same) ; and  Westbrook  v.  Mihaly 
(i970)  2 Cal.  3d  765, 87  Cal.  Rptr.  839,471  P.  2d  487  (constitutionality 
of  requiring  two-thirds  majority  in  bond  elements) . 

Under  these  precedentSj  the  present  case  plainly  called  for  the  exer- 
cise of  the  original  jurisdiction  of  the  court.  The  issues  here  presented 
respecting  the  interpretation  and  constitutionality  of  section  1009.5  are 
of  great  public  concern  and  importance ; their  prompt  resolution  is- 
essential  to  orderly  planning  and  pupil  assignment  not  only  in  San 
Francisco  but  throughout  the  State.  The  U.S.  Supreme  Court  has  di- 
rected that  segregation  in  public  schools  must  terminate  “at  once.”' 
( Alexander  v.  Holmes  Board  of  Education  (1969)  396  U.S.  19, 20?  90 
S.Ct.  29, 24  L.Ed2d  19.)  Since  section  1009.5,  under  one  interpretation, . 
may  delay  desegregation,  prompt  judicial  action  is  essential  to  comply 
with  this  direction.  We  therefore  decided  to  issue  the  alternative  writ, 
of  mandamus  requested  by  petitioners;  by  so  doing  “we  have  neces- 
sarily determined  that  there  is  no  adequate  remedy  in  the  ordinary 
course  of  law  and  that  [this]  case  is  a proper  one  for  the  exercise  of 
our  original  jurisdiction.”  (Westbrook  v.  Mihaly  (1970)  2 Cal.  3d 
765, 773, 87  Cal.  Rptr.  839, 844, 471 P.  2d  487, 492. ) 

II — Section  1009.5  Is  Reasonably  Susceptible  of  Two 
Interpretations 

The  ambiguity  of  section  1009.5  inheres  in  the  phrase  “require  any 
student  or  pupil  to  be  transported.” 5 (Emphasis  added.)  One  may 
require  a student  to  be  transported  by  jmnishing  a refusal  or  by 
physically  forcing  him  onto  a school  bus;  in  a second  sense,  one  may 
require  a student  to  be  transported  by  assigning  him  to  a school  beyond 
walking  distance  of  his  home. 

.The  sparse  legislative  history  of  section  1009.5  gives  no  aid  in  clari- 
fying the  section’s  amorphous  proscription.  As  originally  introduced,, 
the  legislation  provided  that  “no  governing  board  of  a school  district 

* A less  significant  ambiguity  arises  from  the  word  “transportation.”  All  parties-, 
assume  in  their  argument  that  section  1009.5  is  directed  at  transportation  in 
buses  operated  by  the  school  district  Literally,  however,  “transportation”  also, 
encompasses  travel  by  public  conveyance  or  private  car. 
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shall  bus  any  student  for  the  purpose  of  integration  without  the  writ- 
ten  permission  of  the  parent  or  guardian.”0  In  prohibiting  busing 
for  purposes  of  integration,  while  allowing  busing  for  all  other  pur- 
poses, the  original  bill  suggested  a racial  classification  probably  uncon- 
stitutional under  Hunter  v.  Erickson  (1969)  393  TJ.S.  385,  392-393, 89 
S.Ct.  557,  21  L.Ed.2d  616.7  Cognizant  of  this  danger  the  Assembly 
amended  the  bill  to  its  present  form.  The  elimination  of  “shall  bus  any 
student”  in  the  original  bill  and  substitution  of  “shall  require  any  stu- 
dent ...  to  be  transported”  in  the  present  enactment,  however,  does  not 
relate  to  the  problem  of  racial  classification,  and  no  explanation  of  the 
substitution  lias  been  offered.  Neither  the  former  language  nor  that  of 
the  present  enactment,  nor  any  committee  reports  or  statements  of 
legislators  resolve  the  question  whether  the  legislature  intended  sec- 
tion 1009.5  to  limit  the  pupil  assignment  authority  of  school  boards. 

We  turn  first  to  the  arguments  advanced  by  respondent  in  favor  of  a 
construction  which  would  apply  section  1009.5  to  pupil  assignments. 
Respondent  contends  that  the  legislature  enacted  section  1009.5  for  the 
purpose  of  granting  parents  an  absolute  right  to  prevent  their  children 
from  being  transported  by  school  bus  ; the  effective  protection  of  this 
right,  he  contends,  requires  a construction  of  the  statute  which  prevents 
school  boards  from  assigning  students  to  distant  schools  since,  as  a 
practical  matter,  the  students  may  be  compelled  to  ride  school  buses 
to  get  to  those  schools. 

We  agree  with  respondent  that  section  1009.5  confers  upon  the  par- 
ent the  right  to  reject  compulsory  busing  and,  instead,  choose  to  trans- 
port, his  child  by  some  other  means  more  convenient  to  the  parent  and 
child.  Respondent,  however,  assumes  a further  legislative  intent  to  per- 
mit the  parent  to  reject  all  modes  of  travel  to  a school  except  the  walk- 
ing of  a “reasonable  walking  distance”  from  the  child’s  home,  thus 
permitting  the  parent  effectively  to  reject  an  assignment  of  his  child 
to  a school  beyond  such  distance  and,  in  the  absence  of  a school  within 
such  distance,  to  reject  access  to  the  educational  system  altogether.  The 
meager  legislative  history  of  section  1009.5  does  not  offer  sufficient 
evidence  to  support  respondent’s  assumption. 

Respondent  also  calls  our  attention  to  the  State  and  national  con- 
troversy over  the  reassignment  of  students  from  neighborhood  schools; 
to  more  distant  schools  for  purposes  of  integration.  It  is  this  contro- 
versy, respondent  argues,  which  impelled  the  legislature  to  enact  sec- 
tion 1009.5,  and  thus,  he  contends,  the  section  should  be  construed  to- 
express  a legislative  policy  respecting  pupil  assignment.  On  the  other 
hand,  a requirement  that  students  ride  to  school  in  buses  instead  of  by 
other  means  of  transportation,  lie  urges,  is  a rare  phenomenon  un- 
worthy of  legislative  attention  or  enactment.8 

Many  of  the  statutes  dealing  with  the  “busing”  controversy,  how- 
ever, expressly  and  carefully  distinguish  between  “busing”  and  pupil 

' Assembly  Bill  No.  551,  introduced  February  5, 1970. 

’Hunter  v.  Erickson  (1909)  393  U.S.  385,  89  S.Ct.  557,  21  L.Ed.2d  616  held  un- 
constitutional an  Akron,  Ohio,  city  ordinance  which  required  that  all  fair  housing 
ordinances  be  submitted  to  popular  referendum,  but  imposed  no  such  condition 
upon  other  ordinances. 

'We  know  of  no  instances  in  which  school  districts  have  required  students  to. 
ride  school  buses  in  traveling  to  schools.  The  amicus  brief  of  the  California 
Teachers  Association,  however,  states  that  “many  districts  often  do  require  pupils, 
to  ride  a bus  to  and  from  athletic  events  or  while  on  study  or  field  trips." 
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assignment.  Section  209  of  the  Office  of  Education  Appropriation  Act, 
197?,  prohibits  the  use  of  Federal  funds.:  , 

. . . to  force  the  busing  of  students;  . . . or  to  force  the 
transfer  or  assignment  of  any  student  attending  an  elemen- 
tary  or  secondary  school  so  desegregated  to  or  from  a particu- 
lar school  over  the  protest  of  his  or  her  parents  or  parent. 

(P.L.  91-380,  tit.  II,  9 U.S.  Code  Cong.  Admin.  News,  pp.  3319- 
3320  (1970).9  Section  401  of  the  Civil  Rights  Act  of  1964  refers  only 

to  pupil  assignment,  declaring  that : 

‘Desegregation’  shall  not  mean  the  assignment  of  students 
to  public  schools  in  order  to  overcome  racial  imbalance 

(42  U.S.C.  § 2000c) ; section  407(a)  of  that  act  refers  only  to  trans- 
portation, stating  that : 

. . . nothing  herein  shall  empower  any  official  or  court  of  the 
United  States  to  issue  any  order  seeking  to  achieve  a racial 
balance  in  any  school  by  requiring  the  transportation  of  pupils 

or  students  from  one  school  to  another  ... 

(42U.S.C.  § 2000c-6.)  ' o 

The  North  Carolina  law  presently  before  the . U.S.  Supreme 
Court  provides  that  “No  student  shall  be  assigned  or  com- 
pelled to  attend  any  school  on  account  of  race,  creed,  color  or  national 
origin,  or  for  the  purpose  of  creating  a balance  or  ratio  of  race,  religion 
or  national  origins.  Involuntary  busing  of  students  in  contravention 
of  this  article  is  prohibited,  . . .”  (N.C.  Gen.  Stilt.,  § 115-176.1  (Supp. 
1969):  held  unconstitutional  in  Swann  v.  Charlotte-Mecklenburg 
Board  of  Education  (W.D.N.C.  1970)  312  F.  Supp.  503,  cert,  granted 

Oct.  6, 1970.)  10  . j ' " ' ' . 

We  observe,  thus,  that  section  1009.5  was  enacted  not  only  in  a con- 
text of  national  concern  over  busing  of  pupils  to  integrate  schools,  but 
also  in  a context  of  both  local  and  national  measures  which,  in  dealing 
with  this  matter,  distinguish  between  assignment  and  transportation 
of  pupils.. The  wording  of  section  1009.5  is  limited  to  transportation. 
From  this  restriction  we  could  infer  that  the  legislature' did  hot  intend 
to  deal  until  the  entire  subject  of  busing  and  integration,  but  only  with 
the  less  controversial  subtopic  of  in  voluntary  busing.  Moreover,  as 
we  shall  discuss  in  detail  later,  an  extension  of  section  1009.5  to  apply 
to  pupil  assignments  cveates  serious  problems  of  constitutionality ; the 
legislature  may  well  have  limited  the  language  of  section  1009.5  so  as 
to  avoid  such  difficulties.  = V.'  ,‘i  ' :i  „ 

In  the  California  Education  Code  itself  the  term  “transportation” 
appears  frequently.  Chapter  1 of  division  13  of  that  code  contains'  a 
comprehensive  program,  expressed  in  over  60  statutes,  for  the  pro- 
vision of  school  district  transportation ; article  10  of  chapter  3 of -di- 
vision 14  provides  for  computation  of  allowances  to  school  districts 
for  transportation.  In  all  these  statutes  the  ternti  <ctiiinspprtatipn”  re- 
fers to  the  actual  carriage  of  pei*sonsr  or  to  payments  in  lieu  of  carriage. 

"Identical  language  appears  in  section  40ft  of  the  1068- Appropri a tl ons  Act. 
(See  P.L.  00-557,  tit.  IV,  1 U.S.  Code  Cong.  Admin.News,  p.1147,  (1008)0 
V A similar  Alabama  law  was  also  held  unconstitutional  In  Alabama  v.  united 
.States  (S.D.Ala.1070)  314  F.Snpp.  1310. 
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None  of  the  statutes  modify  or  refer  to  the  power  of  school  boards  to 
assign  pupils. 

We  conclude  that  the  context  of  the  enactment  of  section  1009.5  docs 
at  least  raise  questions  as  to  its  meaning,  leaving  us  with  disturbing 
possibilities  as  to  its  ambiguous  application.  We  turn,  therefore,  to  the 
contention  of  petitioners  that  unless  the  section  only  prohibits  the 
compulsory  use  of  means  of  transportation,  and  does  not  restrict  the 
j authority  of  the  board  to  assign  pupils,  it  runs  afoul  of  the  Constitu- 
■ tion,  both  on  its  face  and  in  application. 

i 

III.  Section  1009.5,  if  Coxstruf.d  to  Require  Parental  Consent  to 
the  Assignment  of  a Puttl  to  a School  Beyond  a Reasonable 
Walking  Distance  From  His  Home,  Would  be  Unconstitutional 

The  courts  have  long  recognized  the  principle  that  if  “the  terms  of  a 
i statute  are  by  fair  and  reasonable  interpretation  capable  of  a mean- 

! ing  consistent  with  the  requirements  of  the  Constitution,  the  statute 

will  be  given  that  meaning,  rather  than  another  in  conflict  with  the 
Constitution.”  (County  of  Los  Angeles  v.  Legg  (1936)  5 Cal.  2d  349, 

' 353,  55  P.2d  206, 207;  People  v.  Davis  (1968)  68  Cal.2d  481, 483-484, 

[ 67  Cal.Rptr.  547, 439  P.2d  651.)  Application  of  that  principle  to  sec- 

; tion  1009.5  compels  us  to  interpret  that  statute  to  limit  its  prohibition 
to  the  requirement  that  pupils  use  means  of  transportation  furnished 
by  the  school,  and  to  avoid  an  extension  of  its  compass  to  the  right  of 
! school  boards  to  assign  pupils  to  schools. 

J The  purpose  of  pupil  assignment,  obviously,  in  many  cases  is  to 

j achieve,  or  at  least  promote,  racial  integration  in  tha  school  district 
i We  shall  explain  how  section  1009.5,  if  construed  to  permit  parental 
j veto  of  such  pupil  assignments,  would  violate  constitutional  mandate : 

[ first,  in  that  it  would  impart  a private  parental  decision  into  the  State 

educational  structure  and  transform  that  private  decision,  which 
could  emanate  from  racial  prejudice,  into  State  action ; second,  in  that 
it  would  prevent  a school  board  from  utilizing  an  effective  principal 
means  of  remedying  de  jure  segregation  in  the  schools. 

At  the  outset,  we  must  analyze  and  reject  the  preliminary  argument 
of  respondent  that  pupil  assignments  for  the  purpose  of  integrating 
schools  constitute  an  unconstitutional  racial  classification  and  that, 
accordingly,  a parent,  in  refusing  consent  to  such  assignment,  does  no 
j more  than  protect  the  constitutional  right  of  his  child. 

! 

A — THE  ASSIGNMENT  OF  A PUPIL  TO  A SCHOOL  BEYOND  REASONABLE  WAT.ir. 
ING  DISTANCE  FROM  HIS  HOME  FOR  THE  PURPOSE  OF  IMPROVING  RACIAL 
BALANCE  WITHIN  THE  SCHOOL  DISTRICT  DOES  NOT  DENT  HIM  THE  EQUAL 
PROTECTION  OF  THE  LAWS. 

Our  analysis  begins  with  the  classic  ruling  in  Brown  v.  Board  of 
Education  (1954)  347  U.S.  483,  495,  74  S.Ct  686,  692,  98  L.Ed.  873, 
that  “separate  educational  facilities  are  inherently  unequal.”  Evidence 
accumulated  since  1954  has  amply  confirmed  former  Chief  Justice 
Warren’s  declaration.  The  1967  report  of  the  United  States  Com- 
mission on  Civil  Rights,  “Racial  Isolation  in  the  Public  Schools,” 
found  that,  all  other  factors  equalized,  Negroes  in  segregated  schools 
have  lower  educational  achievement  than  Negroes  in  integrated  schools. 

72-166—72- — 29 
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(Finding  8,  p.  204.)  The  transfer  of  Negroes  to  integrated  institutions, 
the  commission  noted,  substantially  betters  their  educational  perform- 
ance without  harming  the  performance  of  white  students.  (See  pp. 
100-109.) 

The  commission  offered  the  following  explanation : 

The  environment  of  schools  with  a substantial  majority  of 
Negro  students  . . . offers  serious  obstacles  to  learning.  The 
schools  are  stigmatized  as  inferior  in  the  community.  The  stu- 
dents often  doubt  their  own  worth,  and  their  teachers  fre- 
quently corroborate  these  doubts.  The  academic  performance 
of  their  classmates  is  usually  characterized  by  continuing  diffi- 
culty. The  children  often  have  doubts  about  their  chances  of 
succeeding  in  a predominately  white  society  and  they  typically 
are  in  school  with  other  students  who  have  similar  doubts. 

They  are  in  schools  which,  by  virtue  of  both  their  racial  and 
social  class  composition,  are  isolated  from  models  of  success 
in  school,  (p.  106.) 

The  commission  went  on  to  note  that 
. . . racial  isolation  in  the  schools  . . . fosters  attitudes  and 
behavior  that  perpetuate  isolation  in  other  important  areas 
of  American  life.  Negro  adults  who  attend  racially  isolated 
schools  are  more  likely  to  have  developed  attitudes  that  alien- 
ate them  from  whites.  White  adults  with  similarly  isolated 
backgrounds  tend  to  resist  desegregation  in  many  areas — 
housing,  jobs,  ancl  schools.”  (p.  110. ) 

These  findings  of  the  commission  do  not,  of  course,  turn  on 
whether  the  segregation  is  of  de  facto  or  de  jure  character;  it  is  the 
presence  of  racial  isolation,  not  its  legal  underpinnings,  that  creates 
unequal  education.  (See  Jackson  v.  Pasadena  City  School  District 
(1963)  59  Cal.2d  876,  881, 31  Cal.Rptr.  606, 382  P.2d  878.)  “Segrega- 
tion, regardless  of  its  cause,  is  a major  factor  in  producing  inferior 
schools  ancl  unequal  educational  opportunity.”  ( Keyes  v.  School  Dis- 
trict No.  1 , Denver,  Colo.  (D.Colo.  1070)  313  F.Supp.  61,  82.) 

In  Brawn  v.  Board,  of  Education  (1954)  347  U.S.  483, 493, 74  S.  Ct. 
686, 691, 98  L.Ed.  873,  the  Supreme  Court  observed  that : 

Today,  education  is  perhaps  the  most  important  function  of 
State  and  local  governments.  . . It  is  regmred  in  the  perform- 
ance of  our  most  basic  public  responsibilities,  even  service  in 
the  armed  forces.  It  is  the  very  foundation  of  good  citizenship. 
Today  it  is  a principal  instrument  in  awakening  the  child  to 
cultural  values,  in  preparing  him  for  later  professional  train- 
ing, and  in  helping  him  to  adjust  normally  to  his  environment. 

In  these  days,  it  is  doubtful  that  any  cliilcl  may  reasonably 
be  expected  to  succeed  in  life  if  he  is  denied  the  opportunity 
of  an  education.  Such  an  opportunity,  where  the  State  has 
undertaken  to  provide  it,  is  a right  winch  must  be  made  avail- 

. able  to  all  on  equal  terms. 

Unequal  education,  then,  leads  to  unequal  job  opportunities,  dis- 
parate income,  and  handicapped  ability  to  participate  in  the  social, 
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cultural,  and  political  activity  of  our  society.  Integration  of  the  public 
schools,  presenting  prospects  of  raising  the  level  of  educational  achieve- 
ment of  blacks  without  harming  that  of  whites,  may  serve  to  overcome 
this  inequality  of  educational  opportunity,  and  to  make  possible  that 
acquaintance  and  companionship  necessary  to  break  down  racial  ster- 
eotypes and  prevent  racial  prejudice.  As  stated  in  Lee  v.  Nyquist 
(W.D.N.Y.  1970)  318  F.Supp.  710,714, 

...  it  is  by  now  well  documented  and  widely  recognized  by 
educational  authorities  that  the  elimination  of  racial  isolation 
in  the  schools  promotes  the  attainment  of  equal  educational 
opportunity  and  is  beneficial  to  all  students,  both  black  and 
white. 

It  would  be  ironic,  indeed,  if  the  14th  amendment,  adopted  to  secure 
equality  of  citizenship  for  the  Negro,  prevented  school  boards  from 
providing  equality  of  education  for  the  Negro. 

Although  the  Supreme  Court  has  not  yet  spoken  to  the  issue,11  the 
great  majority  of  courts  that  have  ruled  upon  it  have  firmly  held 
that  pupil  assignment  for  the  objective  of  racial  integration  does  not 
violate  the  14th  amendment.12  As  stated  by  the  fifth  circuit  in  United 
States  v.  Jefferson  County  Board  of  Education  (19C6)  372  F.2d  836, 
87(» : 


The  Constitution  is  both  color  blind  and  color  conscious. 

To  avoid  conflict  with  the  equal  protection  clause,  a classifi- 
cation that  denies  a benefit,  causes  ham,  or  imposes  a burden 
must  not  be  based  on  race.  In  that  sense,  the  Constitution  is 
color  blind.  But  the  Constitution  is  color  conscious  to  prevent 
discrimination  being  perpetrated  and  to  undo  the  effects  of 
past  discrimination.  The  criterion  is  the  relevancy  of  color 
to  a legitimate  governmental  purpose. 

We  recognize  that  racial  classifications  are  constitutionally  sus- 
pect ; 13  in  a society  free  of  the  perdition  of  past  discrimination,  the 


11  In  United  States  v.  Montgomery  County  Board  of  Education  (1969  ) 396  U.S. 
226,  232-236,  89  S.Ct.  1070,  23  L.Ed.2d  263,  the  Supreme  Court  approved  a ratio 
plan  for  desegregation  of  teachers,  without  discussing  the  argument  that  such 
plans  constitute  unconstitutional  racial  classifications.  The  Georgia  Supreme 
Court,  in  Barresi  v.  Browne  (1970)  226  Ga.  460, 176  S.E.2d  649,  651-662,  squarely 
held  that  an  integration  plan  which  involved  pupil  reassignment  to  achieve  better 
racial  balance  was  unconstitutional.  The  Supreme  Court  granted  certiorari  on 
October  6,  1970,  and  thus  now  has  the  opportunity  to  decide  the  validity  of  this 
argument. 

“See,  e g.,  Wanner  v.  County  School  Board  of  Arlington  County  (4th  Cir. 
1960)  367  F.2d  462,  464-466;  (Dowell  v.  School  Board  of  Oklahoma  (W.D.OU. 
1965)  266  F.Supp.  971. 981 ; Swann  v.  Cliarlotte-Mecklenburg  Board  of  Education 
(W.D.N.C.1970)  312  F.Supp.  603,  609-510,  certiorari  granted  October  6,  1970; 
Norwalk  CORE  v.  Norwalk  Board  of  Education  (D.Conn.1969)  298  F.Supp.  213: 
Offerman  v.  Nitkowski  .(W.D.N.Y.  1905)  248  F.Supp.  129;  Booker  v.  Board  of 
Education  (1966)  45  N.J.  161,  212  A.2d  1 ; Addubbo  v.  Donovan  (1966)  22  A.D2d 
383,  250  N.Y.S.2d  178, 183-184.  Contra:  Lynch  v.  Kenston  School  Dist.  Board  of 
Education  (N.D.Ohio  1964)  229  F.Supp.  740,  744;  Briggs  v.  Elliott  (E.D.S.C. 
1955)  132  F.Supp.  770;  Barresi  v.  Browne:  (1970)  220  Ga.  456,  175  S.E.2d  649, 
651-652,  certiorari  granted,  October  6, 1970. 

“Hunter  v.  Erickson  (1069)  393  U.S.  385.  392,  89  S.Ct.  557,  21  L.Ed.2d  616; 
Bolling  v.  Sharpe  (1964)  347  U.S.  497,  499,  74  S.Ct  693,  98  L.Ed.  884;  see  Lov- 
ing v.  Virginia  (1967)  388  U.S.  1,  11,  87  S.Ct.  1817, 18  LEd.2d  1010. 
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courts  might  well  reject  all  attempts  at  racial  classification.  We  seek, 
however,  to  provide  for  practical  remedies  for  present  discrimination, 
and  to  eradicate  the  effects  of  prior  segregation;  “at  this  point,  and 
perhaps  for  a long  time,  true  nondiscrimination  may  be  attained,  para- 
doxically, only  by  taking  color  into  consideration.”  ( Youngblood  v. 
Board  of  Instruction  of  Bay  County,  Fla . (5th  Cir.  1970),  430  F.  2d 
625,  630.)  We  conclude  that  the  racial  classification  involved  in  the 
effective  integration  of  public  schools,  docs  not  deny,  but  secures,  the 
equal  protection  of  the  laws. 

B — SECTION  1009.5,  IP  CONSTRUED  TO  REQUIRE  PARENTAL  CONSENT  TO  THE 
ASSIGNMENT  OP  A PUPIL  TO  A SCHOOL  BEYOND  REASONABLE  WALKING 
DISTANCE  FROM  IIIS  HOME,  WOULD  BE  UNCONSTITUTIONAL  ON  ITS  FACE 
IN  THAT  IT  ENDOWS  PARENTS  WITH  A VETO  POWER  OVER  PUPIL  ASSIGN- 
MENTS SO  THAT  PARENTS  CAN  INJECT  RACIAL  DISCRIMINATION  INTO 
THE  CALIFORNIA  EDUCATIONAL  SYSTEM 

Education,  including  the  assignment  of  pupils  to  schools,  is  plainly 
a State  function.  (See  Brovon  v.  Board  of  Education  (1954)  347  U.S. 
483, 493, 74  S.Ct.  686, 98  L.Ed.  873. ) 

The  education  of  the  children  of  the  State  is  an  obligation 
which  the  State  took  over  to  itself  by  the  adoption  of  the 
Constitution. 

( Piper  v.  Big  Pine  School  District  (1924),  193  Cal.  664,  669,  226 
p.  926,  928.)  To  cany  out  this  responsibility  the  State  lias  created 
local  school  districts,  whose  governing  boards  function  as  ageiits  of 
the  State.  {Hall  v.  City  of  Taft  (1956)  47  Cal.2d  177,  181,  302  P.2d 
574;  see  Becker  v.  Council  of  the  City  of  Albany  (1941)  47  Cal.  App. 
2d  702,  705,  118  P.2d  924.)  These  local  boards  historically  and  tradi- 
tionally have  undertaken  the  assignment  of  pupils  to  individual  schools 
within  the  district.  In  Jackson  v.  Pasadena  City  School  District  ( 1963) 
59  Cal.  2d  876,  878,  31  Cal.Rptr.  606,  608, 382  P.2d  878,  880,  we  con- 
firmed this  authority,  stating  that : 

A local  board  of  education  has  power,  in  the  exercise  of 
reasonable  discretion,  to  establish  school  attendance  zones 
within  the  district,  to  determine  the  area  that  a particular 
school  shall  serve,  and  to  require  the  students  in  the  area  to 
attend  that  school. 

(See Ed.Code.  §§  925, 1001, 1052;  29  Ops.Cal.Atty.Gen.  63  (1957).) 
Section  1009.5,  if  applied  to  pupil  assignments,  would  make  the 
individual  parents  active  participants  in  the  pupil  assignment  process. 
Under  such  a construction,  whenever  the  school  board  determined  to 
assign  a child  to  a school  not  within  walking  distance  froth  His  home, 
the  board  would  be  required  to  solicit  parental  consent.  Presumably 
some  parents  would  consent;  others  would  not.  The  board  must  then 
reassign  those  children  whose  parents  did  not  consent,  reassign  other 
children  to  make  room  for  the  first  group,  revise  its  transportation  pro- 
gram to  correspond  to  the  reassignments,  and  again  solicit  parental 
consents.  Such  a procedure  may  very  likely  condemn  the  possibility  of 
removing  racial  imbalance  in  the  schools.  In  any  case,  this  process  in- 
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corporates  the  consent  of  the  parents  as  an  integral  part  of  the  pupil 
assignment  process,  and  thus  into  the  California  educational  system. 

It  is  obvious  . . ..  that  the  general  powers  of  the  [school] 
board  with  respect  to  attendance  zones  are  subject  to  the 
constitutional  guaranties  of  equal  protection  and  due  process. 

(Jackson  v.  Pasadena  City  School  District  (1963)  59  Cal.2d  876, 
879, 31  CaLReptr.  606, 608, 382  P.2d  878,  880. ) 

When  private  individuals  or  groups  arc  endowed  by  the 
State  with  powers  or.  functions  governmental  in  nature,  they 
become  agencies  or  instrumentalities  of  the  State  and  subject 
to  its  constitutional  limitations. 

(Evans  v.  Newton  (1966  ) 382  U.S.  296,  299,  86  S.Ct.  486  ,488,  15 
L.Ed.2d  373.)H  Consequently,  the  parental  decision  to  grantor  with- 
hold consent  to  pupil  assignment,  as  an  integral  part  of  the  educa- 
tional structure,  is  subject  to  the  provisions  of  the  14th  amendment. 
A system  that  bestows  governmental  force  upon  a private  decision  to 
impose  racial  discrimination  cannot  stand. 

Although  at  this  point  we  analyze  the  statute  upon  its  face, 

a State  enactment  cannot  be  construed  for  purposes  of  con- 
stitutional analysis  without  concern  for  its  immediate  objec- 
tive  and  for  its  ultimate  effect. 

(Mulkey  v.  Reitman  (1966)  64  Cal.2d  529,  533-534,  50  Cal.Reptr. 
881,  884,  413  P.2d  825,  828;  See  Castro  v.  State  of  California  (1970) 
2 Cal.3d  223,  229,  85  Cal.Rptr.  20,  466  P.2d  244;  Lee  v.  Nyquist 
( W.D.N.Y.1970)  318  F.Supp.  710, 716.) 10  In  the  present  case,  we  would 
be  totally  unrealistic  to  uphold  section  1009.5  on  an  assumption  that 
racial  bias  will  play  no  role  in  the  granting  or  withholding  of  parental 
consent.  In  view  of  the  level  of  tension  in  the  present  society,10  prej- 
udices and  objectives  of  racial  separation  will  necessarily  and  sig- 
nificantly affect  many  parental  decisions. 

The  net  result  is  that  section  1009.5,  if  it  creates  a parental  power 
to  refuse  consent  to  pupil  assignments,  would  beget  a parental  right 
to  discriminate,  and  do  so  in  a context  of  racial  strife  that  would 
enable  many  to  exploit  that  right  to  inflict  racial  prejudice.  In  the 
proposition  14  cases  (Mulkey  v.  Reitman  (1966)  64  Cal.2d  520,  50 
Cal.Reptr.  881, 413  P.2d  825,  and  Reitman  v.  Mulkey  (1967)  387  U.S. 
369,  87  S.Ct.  1627,  18  L.Ed.2d  830),  an  initiative  measure  gave  an 
owner  of  real  property  “absolute  discretion”  to  convey,  or  refuse  to 
convey,  the  property  to  whomever  he  chose.  We  held  that  enactment 
unconstitutional,  reasoning  that  “State  authorization  to  discriminate 
was  no  less  State  action  than  State  imposed  discrimination.”  (64 


“See  Burton  v.  Wilmington  Parking  Authority  (1961)  365  U.S.  715,  81  S.Ct. 
856,  6 L.Ed.2d  45 ; Terry  v.  Adame  (1953)  345  U.S.  461,  489,  73  S.Ct.  809, 97  L.Ed. 
1152;  Smith  v.  Allwright  (1944)  321  U.S.  649,  663-665,  64  S.Ct  757,  88  L.Ed  987. 

“In  Hunter  v.  Erickson  (1969)  393  U.S.  385,  391,  89  S.Ct.  657,  560, 21  L.Ed.2d 
616,  the  Supreme  Count  held  unconstitutional  a city  housing  ordinance,  stating 
that  “although  the  law  on  its  face  treats  Negro  and  white,  Jew  and  gentile  in  an 
identical  manner,  the  reality  is  that  the  law's  impact  falls  on  the  minority.” 

“ See  generally  the  Report  of  the  National  Advisory  Commission  on  Civil  Dis- 
orders [Kerner  Commission]  (1969) ; see,  e.g.,  Alcorn  v.  Anbro  Engineering,  Inc. 
(1970)  2 Col.3d  493,  498,  fn.  4/86  Cal.Rptr.  88,  468  P.2d  216. 
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Cal  .2d  at  pp.  540-541,  50  Cal.Rptr.  at  p.  889,  413  P.2d  atp.  833.)  The 
U.S.  Supreme  Court  affirmed  our  judgment,  characterizing  the  pro- 
vision as  an  unconstitutional  attempt  to  create  a “right  to  discrimi- 
nate.” (387  U.S.  at  p.381,87  S.Ct.  1627.) 17  .....  . 

In  the  proposition  14  cases,  dissenting  opinions  in  this  ccmrt  and 
the  U.S.  Supreme  Court  argued  that  the  14th  amendment  applied  only 
to  State  action,  and  that  private  decisions  not  to  sell  or  lease  property 
to  a Negro  lay  beyond  the  scope  of  its  prohibition.18  No  such  argument 
can  plausibly  be  raised  in  the  present  case.  The  assignment  of  pupils 
to  various  schools  within  a district  has  long  been  considered  a State 
function;  no  one  here  contends  to  the  contrary.  If  the  State  may  not 
authorize  private  discrimination  in  the  performance  of  a private 
function — and  the  proposition  14  cases  so  held — it  is  plain  that  it  may 
not  authorize  its  functionaries  to  impose  unconstitutional  discrimina- 
tion upon  the  performance  of  a State  function.  Section  1009.5,  if 
applied  to  pupil  assignments,  would  in  effect  authorize  parents,  acting 
as  State  functionaries,  to  violate  the  14th  amendment.  It  would  em- 
power these  private  persons  to  inject  the  venom  of  racial  discrimina- 
tion into  the  veins  of  government.  Such  a statute  would  be  unconsti- 
tutional on  its  face. 

So  interpreted,  section  1009.5,  as  we  shall  now  explain,  likewise 
violates  the  Constitution  in  frustrating  the  extirpation  of  segregation 
in  those  school  districts  manifesting  it. 


C. — IP  CONSTRUED  TO  REQUIRE  PARENTAL  CONSENT  TO  THE  ASSIGNMENT 
OP  A STUDENT  TO  A SCHOOL  BEYOND  REASONABLE  WALKING  DISTANCE 
FROM.  1IIS  HOME,  SECTION  1009.5  WOULD  BE  UNCONSTITUTIONAL  IF 
APPLIED  TO  DISTRICTS  MANIFESTLY  RACIAL  SEGREGATION,  WHETHER  DE 
.TURK  OR  DE  FACTO  IN  CHARACTER 

In  eliminating  a principal  instrument  of  desegregation  section 
1009.5  would  impede  to  that  extent  the  elimination  of  racial  segrega- 
tion in  the  schools.  Since  the  17.S.  Supreme  Court  has  held  that  de 
jure  segregation  must  be  eradicated  root  and  branch,  the  section  trans- 
gresses that  ruling.  Moreover,  so  far  as  the  section  preserves  even  de 
facto  segregation,  by  affording  governmental  support  to  such  segre- 
gation, it  casts  the  State  itself  in  the  unhappy  role  of  the  savior  of  de 
j ure  segregation,  and  fails  constitutionally. 

For  districts  which  contain  de  jure  segregation  the  mandate  of  the 
U.S.  Supreme  Court  is  express:  school  boards  in  such  districts  are 

. . . clearly  charged  with  the  affirmative  duty  to  take  what- 
ever steps  might  be  necessary  to  convert  to  a < unitary  system, 
in  which  racial  discrimination  would  be  eliminated  root  and 


17  In  Burton  v.  Wilmington  Parking  Authority  (1961)  365  U.S.  715,  81  S.Ct. 
356, 6 L.Ed.2d  45,  a Delaware  statute  permitted  a restaurateur  to  refuse  to  serve 
"persons  whose  reception  or  entertainment  by  him  would  be  offensive  to  the 
major  part  of  his  customers.”  The  majority  found  sufficient  state  involvement 
in  the  restaurant  to  render  unconstitutional  any  exclusion  of  black  customers. 
Justice  Stewart,  concurring,  argued  that  the  statute  was  unconstitutional  on  its 
face  in  that  it  gave  the  restaurateur  and  the  majority  of  customers  a right  to  dis- 
criminate on  racial  grounds.  (365  U.S.  at  pp.  726-727,  81  S.Ct  856,  862.) 

"See  Mulkey  v.  Reitman  (1966)  64  Cal.2d  529.  645,  60  Cal.Rptr.  881,  413  P.2d 
825  (dissenting  opn.  of  White,  J.) ; Reitman  v.  Mulkey  (1967)  387  U.S.  369,  387, 
87  S.Ot  1627, 18  L.Ed.2d  830  (dissenting  opn.  of  Harlan,  J.) 


branch.  . . • The  burden  on  a school  board  today  is  to  conic 
forward  with  a plan  that  promises  realistically  to  work,  and 
promises  realistically  to  work  now. 

(Green  v.  County  School  Board  of  Neio  Kent  County  (1968)  391  U.S. 
430,  437-439,  88  S.Ct.  1689,  1694,  20  L.Ed.2d  716.)  Often  the  most 
effective  program,  and  at  times  the  only  program,  which  will  eliminate 
segregated  schools  requires  pupil  reassignment  and  busing.10  Any 
enactment  which  obstructed  a school  board  from  carrying  out  its 
constitutional  duty  to  eliminate  segregation  “root  and  branch,  or 
compelled  it  to  resort  to  less  effective  or  ineffective  means,  would  be 
plainly  unconstitutional  under  the  reasoning  of  Green  v.  County 
School  Board  of  N ew  Kent  County,  supra. 

Closely  on  point  is  the  decision  of  the  three-judge  federal  court  in 
Siomn  v.  Charlotte-MecJclenhurg  Board  of  Education  (W.D.N.C. 
1970)  312  F.Supp.  503,  probable  jurisdiction  noted  October  6,  1970, 
which  invalidated  a North  Carolina  antibusing  statute.  The  court 
held  that : 

Busing  may  not  be  necessary  to  eliminate  a dual  system  and 
establish  a unitary  one  in  a given  case,  but  we  think  the  Legis- 
lature went  too  far  when  it  undertook  to  prohibit  its  use  in  all 
factual  contexts.  To  say  that  busing  shall  not  be  resorted  to 
unless  unavoidable  is  a valid  expression  of  State  policy,  but 
to  flatly  prohibit  it  regardless  of  cost,  extent  and  all  other 
factors — including  willingness  of  a school  board  to  experi- 
ment— contravenes,  we  think,  the  implicit  mandate  of  Green 
that  all  reasonable  methods  be  available  to  implement  a uni- 
tary system. 

(312  F.Supp.  at  p.  510.) 

Since  the  U.S.  Supreme  Court  has  held  that  under  the  Constitution 
school  boards  in  de  jure  segregated  districts  are  “clearly  charged  with 
the  affirmative  duty  to  tidce  whatever  steps  might  be  necessary”  to 
eliminate  segregation  “root  and  branch,”  a statute  which  would  pro- 
scribe a principal,  and  in  some  cases  essential  and  exclusive  step  to 
achieve  that  end,  must  obviously  violate  constitutional  requirements. 

But  amicus  argues  that  the  statute  can  be  upheld  with  the  ex- 
ception of  its  possible  application  to  de  jure  segregated  districts.  We 
do  not  believe,  however,  that  the  section  can  win  piecemeal  constitu- 
tionality. It  is  true  that : 

We  have  recognized  that  a statute  which  has  unconstitu- 
tional applications  may  nevertheless  be  effective  in  those  in- 
stances where  the  Constitution  is  not  offended.” 


(Mulleey  v.  Retima/n  (1966)  64  Cal.2d  529,  543,  50  Cal.  Bptr.  881,  891 
413  P.  2d  825.)  Yet,  as  we  stated  in  Franklin  Life  Ins.  Co.  v.  State  o) 


1 


"See  Swann  v.  Charlotte-Mecklenburg  Board  of  Education  (4th  Cir.  1970)  431 
F.2d  138,  145,  and  dissenting  opinion  of  Judge  Winter,  431  F.2d  at  p.  157,  certi- 
orari granted  October  6,  1970;  Kemp  v.  Beasley  (8th  Cir.  1970)  423  F.2d  851; 
United  States  v.  Jefferson  County  Board  of  Education  (5th  Cir.  1966)  380  F.2d 
385, 392 ; United  States  v.  School  Dlst  151  of  Cook  County,  Illinois  (7th  Ctr.  1968) 
404  F.2d  1125, 1130;  Keyes  1.  School  Dlst.  No.  1,  Denver,  Colorado  (D.Colo.1070) 
313  F.Supp.  90. 
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California,  (1965)  63  Cal.  2d  222,  227-228, 45  Cal.  Rptr.  869, 404  P.  2d 
477,  and  reiterated  in  Mulkey  v.  Reitman , supra. 

...  when  the  application  of  the  statute  is  invalid  in  cer- 
tain situations  we  cannot  enforce  it  in  other  situations  if  such 
enforcement  entails  the  danger  of  an  uncertain  or  vague  fu- 
ture application  of  the  statute We  have  been  particularly 

aware  of  formenting  such  danger  of  uncertainty  m the  appli- 
cation of  a statute  which  would  inhibit  the  exercise  of  a con- 
stitutional right. 

If  we  were  to  hold  section  1009.5  constitutional  other  than  as  applied 
to  districts  manifesting  de  jure  segregation,  we  would  risk  such  “dan- 
ger of  an  uncertain  or  vague  future  application  of  the  statute,”  for 
the  definition  of  de  jure  segregation  has  not  been  settled,  nor  its  perim- 
eters ascertained,  and  a school  board  could  not  definitively  deter- 
mine whether  or  not  section  1009.5  applied  to  its  district.  The  courts 
have  not  drawn  a clear  distinction  between  de  facto  and  de  jure  seg- 
regation.20 Some  courts  have  defined  de  facto  segregation  as  that  re- 
sulting from  residential  patterns  in  a nonraciafly  motivated  neigh- 
borhood school  system.21  These  residential  patterns,  however,  may  be 
in  part  the  product  of  unconstitutional  enforcement  of  restrictive 
racial  covenants.22  While  such  residential  patems  were  developing, 
moreover,  the  school  board  was  collaterally  engaged  in  reaching  de- 
cisions respecting  pupil  assignments,  attendance  zones,  transportation, 
and  the  location  of  new  facilities,  which  decisions  in  turn  necessarily 
influenced  the  racial  composition  of  the  residential  areas.28  Often  a 
board  decision,  although  based  upon  neutral  principleSj  foreseeably 
will  and  does  lead  to  increased  school  segregation.  The  weighing  of  the 
motive  and  effect  of  board  decisions  stretching  back  for  many  years 
to  arrive  at  a net  determination  of  the  de  facto  or  de  jure  character 
of  the  present  structure  presents  a highly  difficult  and  possibly  insol- 
uble task.  • 

As  a consequence  of  the  above  factors^  any  effort  to  determine  the 
extent  of  de  jure  segregation  in  California  would  encounter  enormous 


20  The  tvalldlty  of  a distinction  between  de  facto  and  de  jure  segregation  is  a 
much  debated  matter.  That  distinction  has  been  utilized  in  United  States  v. 
School  Dlst.  151  of  Cook  County,  Illinois  (7th  Clr.  1068)  404  F.2d  1125,  1130; 
United  States  v.  Jefferson  County  Board  of  Education  (5th  Cir.  1966)  372  F.2d 
836,  873,  and  the  cases  cited  in  footnote  26,  infra , as  holding  that  school 
districts  have  no  duty  to  remedy  de  facto  segregation.  The  distinction  was  re- 
jected in  Beckett  v.  School  Board  of  City  of  Norfolk  (B.D.Va.1960)  308  F.Supp. 
1274,  1304-1305;  Barksdale  v.  Springfield  School  Committee  (D.Mass.  1965)  237 
F.Supp.  543,  546;  Fiss,  Racial  Imbalance  in  the  Public  Schools:  the  Constitu- 
tional Concepts,  (1965)  78  Harv.L.Rev.  564,  584. 

81  United  States  v.  Jefferson  County  Board  of  Education  (5th  Clr.  1967)  380 
F.2d  385,  389,  footnote  1;  see  Bell  v.  School  City  of  Gary  (6th  Clr.  1963)  324  F.2d 
209,  212-213;  Keyes  v.  School  Dlst.  No.  1,  Denver,  Colorado  (D.Colo.1970)  313 
F.Supp.  61,  73-75. 

88  See  Swann  v.  Charlotte-Mecklenburg  Board  of  Education  (4th  Clr.  1970)  431 
F.2d  138, 141,  certiorari  granted  October  6, 1970;  Brewer  v.  School  Board  of  City 
of  Norfolk,  Virginia  (4th  Clr.  1968)  397  F.2d  37.  41-42;  Dowell  v.  School  Board 
of  Oklahoma  City  (W.D.Okl.1965)  244  F.Supp.  971, 976. 

83  See  Spangler  v.  Pasadena  City  Board  of  Education  (C.D.Cal.1970)  311 
F.Supp.  601,  522-524;  United  States  v.  School  Dlst.  151  of  Cook  County,  Illinois 
(N.D.I11.1968)  286  F.Supp.  786. 
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difficulty.24  A Federal  district  court,  has,  indeed,  found  de  jure  segre- 
gation in  the  Pasadena  School  District.  ( Spangler  v.  P asadena  City 
Board  of  Education  (C.  D.  Cal.  1970)  311  F.  Supp.  501,  522-524;  cf. 
Jackson  v.  Pasadena  City  School  District  (1963)  59  Cal.2d  876, 881, 31 
Cal.  Rptr.  606, 382,  P.  2d  878.)  Petitioners  and  respondents  both  treat 
the  racial  structure  of  San  Francisco  schools  as  exemplifying  de  facto 
segregation,  but  the  amicus  curiae  brief  of  the  American  Civil  Liberties 
Union  contends  that  it  is  de  jure  segregation.25  Most  school  districts 
in  California  have  not  attempted  to  determine  the  character  of  seg- 
regation within  their  bounds,  and  any  such  determination  would  neces- 
sarily turn  upon  the  uncertain  definition  of  that  elusive  concept 

Tims  under  the  current  pattern  of  court  decisions,  neither  school 
districts  nor  lower  courts  can  determine  with  any  confidence  whether 
a pattern  of  school  segregation  should  be  classed  as  de  facto  or  de 
jure.  Consequently,  if  we  held  section  1009.5  unconstitutional  only  as 
applied  to  districts  of  de  jure  segregation,  no  school  board  in  Cali- 
fornia (with  the  possible  exception  of  the  Pasadent  School  Board) 
could  ascertain  whether  section  1009.5  could  constitutionally  apply 
within  its  district.  Such  a holding  would,  therefore,  entail  uncertain 
enforcement  of  section  1009.5,  a confusion  which  would  inhibit  and 
delay  school  boards  in  their  efforts  to  bring  about  full  equality  of 
educational  opportunity.  The  Green  decision  calls  for  desegregation 
now;  a statute  which  imports  confusion  and  delay  in  the  uprooting 
of  de  jure  segregation  violates  both  the  rule  prohibiting  partial  en- 
forcement of  legislation,  when  such  enforcement  entails  the  danger 
of  vague  future  application,  and  the  mandate  of  the  Supreme  Court 
of  the  United  States.  . 

Turning  to  de  facto  segregation,  we  cannot  uphold  section  1009.5 
to  the  extent  that  it  lends  governmental  support  to  such  segregation. 
We  recognize  that  the  courts  of  other  jurisdictions  have  reached  dif- 
ferent decisions  as  to  whether  school  boards  bear  an  affirmative  duty 
to  eliminate  de  facto  segregation. 20  This  court,  in  J ackson  v.  Pasadena 
City  School  District  (1963)  59  Cal.  2d  876, 31  Cal.  Rpt.  606, 382,  P.  2d 
878,  however,  took  a position  squarely  in  favor  of  enforcing  an  affirma- 

24  We  note  that  until  1947  California  Education  Code  sections  8003  and  8004 
permitted  school  boards  to  segregate  Indians  and  Orientals,  although  not  Ne- 
groes. See  Mendez  v.  Westminister  School  Dlst.  (S.D.Cal.1946)  64  F.Supp.  544, 
548. 

“The  de  facto  or  de  jure  character  of  segregation  in  the  San  Francisco  schools 
is  currently  the  subject  of  litigation  in  the  United  States  District  Court  for  the 
Northern  District  of  California  (Johnson  v.  San  Francisco  Unified  School  Dis- 
trict, Civ.No.  76-1331  SAW). 

“The  majority  of  cases  reject  the  asserted  affirmative  duty  to  remedy  de  facto 
segregation;  notable  decisions  are  those  of  the  Second  Circuit  (Offermann  v. 
Nitkowski  (1967)  378  F.2d  22,  24  (dictum) ; Sixth  Circuit  (Deal  v.  Cincinnati 
Board  of  Education  (1966)  369  F.2d  55,  61-62) ; Seventh  Circuit  (Bell  v.  School 
City  of  Gary  (1963  ) 324  F.2d  206,  212)  and  the  Tenth  Circuit  (Board  of  Educa- 
tion v.  Dowell  (1967  ) 375  F.2d  158, 166  (dictum) ; Downs  v.  Board  of  Education 
(1964)  336  F.2d  988,  998.)  Federal  District  Courts,  however,  have  asserted  this 
affirmative  doty  in  the  District  of  Columbia  (Hobson  v.  Hansen  (1967)  269 
F.Supp.  401, 506-508 ; Massachusetts  (Barksdale  v.  Springfield  School  Committee 
(1965)  237  F.Supp.  643,  546-547) ; Michigan  (Davis  v.  School  Disk  of  Pontiac 
(E.D.MIch.1970)  309  F.Supp.  734, 744) ; and  New  York  (Blocker  v.  Board  of  Edu- 
cation of  Manhasset  (E.D.N.Y.1964  ) 226  F.Supp.  208,  226-229;  Bvanche  v.  Board 
of  Education  of  Town  of  Hempstead  (E.D.N.Y.1962  ) 204  F.Supp.  150, 153-164.) 
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tivo  duty  to  eradicate  school  segregation  regardless  of  its  cause.  On 
page  88i  of  that  opinion  31  Cal.  Rtpr.  on  page  609, 382  P.  2d  on  page 
881,  then  Chief  Justice  Gibson,  forcefully  stated : 

So  long  ns  large  numbers  of  Negroes  live  in  segregated 
areas,  school  authorities  will  be  confronted  with  difficult  prob- 
lems in  providing  Negro  children  with  the  kind  of  education 
they  are  entitled  to  have.  Residential  segregation  is  in  itself 
an  evil  which  tends  to  frustrate  the  youth  in  the  area  and  to 
cause  antisocial  attitudes  and  behavior.  Where  such  segrega- 
tion exists  it  is  not  enough  for  a school  board  to  refrain 
refrain  from  affirmative  discriminatory  conduct.  The  harmful 
influence  on  the  children  will  be  reflected  and  intensified  in 
the  classroom  if  school  attendance  is  determined  on  a geo- 
graphic basis  without  corrective  measures.  The  right  to  an 
equal  opportunity  for  education  and  the  harmful  consequences 
or  segregation  require  that  school  boards  take  steps,  insofar 
ns  reasonably  feasible,  to  alleviate  racial  imbalance  in  schools 
regardless  of  its  cause. 

Wo  need  not,  however,  for  the  purposes  of  this  case,  rely  on  the 
affirmative  duty  to  desegregate  set  forth  in  Jackson.  The  unconstitu- 
tionality of  section  1000.5,  if  applied  to  pupil  assignments  in  districts 
of  de  facto  segregation,  is  deeper,  more  flagrant,  Section  1009.5  does 
not  assume  a neutral  stance  respecting  de  facto  segregation  of  schools; 
it  moulds  a medium  of  obstruction  to  the  elimination  of  that  evil.  It 
prohibits  the  use  of  a method  that  may  be  essential  to  desegregation : 
pupil  assignment  without  the  requirement  of  parental  consent.  Yet 
the  State  cannot  constitutionally  countenance  obstruction isin,  for  once 
the  State  undertakes  to  preserve  de  facto  school  segregation,  or  to 
hamper  its  removal,  such  State  involvement  transforms  the  setting 
into  one  of  de  jure  segregation.27 

In  Spangler  v.  Pasadena  City  Hoard,  of  Education  (C.P.  Cal.  1970) 
31 1 F.  Supp.  501,  the  court,  held  that  school  board  decisions  designed  to 
preserve  segregation  based  on  neighborhood  patterns  created  a do  jure 
segregated  system;  the  school  board,  it  asserted,  cannot  “build  on 
residential  segregation,  when  that  segregation  is  the  result  of  either 
private  or  State  enforced  discrimination,”  (311  F.  Simp,  at  p.  522.) 
In  Keyes  v.  School  Dist.  No.  7,  Denver.  Colorado  (D.  Colo.  1970)  313 
F.  Supp.  61,  the  school  board  rescinded  resolutions  which  established 
a program  to  reduce  de  facto  segregation.  Although  the  court  held  do 
facto  segregation  constitutional,  the  action  of  the  school  board,  under- 
taken with  the  objective  of  preserving  that  segregation,  was  held  un- 
constitutional. (313  F.  Supp.  at  pp.  66-69.)  In  the  analogous  field  of 
housing  discrimination  Reitman  v.  Afvkey  (I960)  387  U.S.  369,  87 
S.  Ct.  1627.  18  L.  Ed.  2d  830,  although  imposing  no  duty  upon  the 
State  to  end  housing  discrimination,  held  that  an  enactment  barring 
such  action  was  unconstitutional. 


"See  Lee  v.  Nyqulst  (W.D.N.Y.1070)  318  F.Supp.  710,  710.  See  also  United 
States  v.  Montgomery  County  Board  of  Education  (1000)  305  U.S.  225,  235,  SO 
S.Ct.  1670, 1675, 23  L.Ed.2d  203,  In  which  the  Supreme  Court,  in  approving  a plan 
for  desegregation  of  teachers,  asserted  that  "In  this  field  the  way  must  always 
bo  left  open  for  experimentation.” 
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Pupil  assignment  to  schools  sufficiently  distant  to  require  bus  trans- 
portation will  often  be  the  only  effective  device  to  eliminate  de  facto 
segregation.28  The  statute  promulgates  an  absolute  and  irreversible 
prohibition  of  such  assignments  in  the  absence  of  parental  approval. 
The  statute  erects  this  barrier  without  regard  to  the  inequalities  of 
the  segregated  schools,  the  educational  advantages  of  integration,  the 
ineffectiveness  of  alternative  remedies,  the  cost  of  the  program,  or  the 
desires  of  the  majority  of  the  students,  parents,  or  the  community. 
Hence,  the  State  can  hardly  assert  that  its  position  is  one  of  neutral  ity. 
By  means  of  the  statute,  the  State  itself  lends  its  awesome  power  to 
preserve  the  very  segregation  which  the  Constitution,  as  interpreted 
by  the  U.S.  Supreme  Conit,  has  condemned.20 


IY—Skctiux  1009.5.  Construed  as  .\  Constitutional  Enactment. 
I)ok.s  Nor  Render  ITxi.awkui.tiie  Proposed  Pukh,  Assignment  and 
Transportation  Plan  op  the  Park  South  Complex;  1 uereeokk, 
the  Peremptory  AViut  ok  Mandate  Should  Issue 


We  have  submitted  that  if  interpreted  to  prohibit  the  noiiconsensual 
assignment  of  a student  to  a school  not  within  walking  distance  of  lus 
home,  section  1009.5  runs  afoul  of  constitutional  stricture.  A century 
of  neglected  reform  has  shown  us  that  the  virus  of  racial  hatred  en- 
dangei’s  the,  health  and  unity  of  our  society.  AVe  arc  now  engaged  in  a 
,rreiit  effort  to  rid  us  of  that  virus  in  every  corner  of  our  Nation.  AA  e 
know  that  racial  animosity  chiefly  develops  in  the  child  who  is  reared 
in  an  environment  that  festers  it.  AVe  would  keep  ourschools  free  from 
its  contamination : indeed,  our  Supreme  Court  lias  said  that  our  con- 
stitutional obligation  compels  the  immediate  cleansing  of  every  school- 
room where  the  law  countenances  its  presence.  How,  then  can  we  up- 
hold as  constitutional  a statute  that  categorically  bars  a principal  and 
sometimes  exclusive  antidote  to  the  spread  and  growth  of  this  ugly 
toxin— a statute  that  in  striking  down  on  major  method  of  wiping  out 
desegregation  in  the  schoolroom,  preserves  and  fosters  and  saves,  to 
that  extent,  the  segregation  that  this  Nation  has  covenanted  to  end? 

AVe  have  therefore  concluded  that  section  1009.5  must  be  construed 
to  avoid  any  limitation  on  the  authority  of  school  boards  in  the  ussign- 


"On  the  Matter  of  Busing:  A Staff  Memorandum  from  the  Center  for  Urban 
Education  (Feb.  1970) ; United  States  Commission  on  Civil  Rights  (1907)  Racial 

Isolation  In  the  Public  Schools,  pages  100-197.  „„„„ 

**  An  additional  reason  for  construing  section  1009.5  to  avoid  infringing  upon 
the  school  board's  power  to  assign  students  derives  from  the  principle  that  when- 
ever a statute  Is  susceptible  of  two  reasonable  constructions,  the  courts  should 
avoid  that  which  creates  serious  inconvenience  or  Impr^ticality.  (See,  e.  g.f  City 
of  Ei  Monte  v.  City  of  Industry  (1001)  188  Cal.App.2d  774/T82, 

Eelthardt  v.  Board  of  Education  (1941)  43  Cal.App.2cl  629.  033,  111  P.2d 
The  educational  structure  of  California  is  not,  and  cannot  be,  so  designed  that 
everv  pupil  is  provided  with  a school  within  walking  distance  of  his  home.  In 
rural  areas  almost  all  students  travel  by  school  bus;  in  urban  regions  the  at- 
tendance zones  of  secondary  schools  often  exceed  a walking  radius.  Fu^]Jle^, 
school  Ismrds  often  must  assign  students  to  schools  outside  their  immediate 
neighborhood  in  order  to  relieve  overcrowding  in  particular  structures,  or  to 
facilitate  repair  or  remodeling.  Thus  a construction  of  section  1009.fi  which 
permitted  a irnrent  to  demand  that  a child  l>e  assigned  to  n school  within  walking 
distance  of  his  home  would*  In  effect  give  the  parents  the  right  to  demand  Im- 
possible results.  At  the  least*  the  efforts  of  school  hoards  to  accommodate  such 
demands  would  create  Intolerable  administrative  expense  and  burden. 
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ment  of  pupils  to  their  respective  schools;  that  the  section  limits  only 
the  poivor  of  school  districts  to  compel  students  to  utilize  any  particu- 
lar mode  of  transportation  without  parental  consent.  As  avo  observed 
earlier,  the  Park  South  complex  does  not  envision  any  regulation  com- 
pel ling  students  within  the  complex  area  to  ride  schoolbuscs,  or  use 
any  particular  method  of  traveling  to  school.  Since  the  Park  South 
complex  thus  presents  no  conflict  with  the  prolusions  of  section  1009.5, 
we  conclude  that  the  respondent  was  not  justified  in  his  refusal  to 
proceed  ivith  computer  programing  needed  to  carry  out  that  project 

Let  a peremptory  writ  of  mandate  issue  as  prayed. 

Petehs,  Mosic,  and  Sullivan,  Justices,  concur. 

Burke,  Justice  (concurring) . 

I concur  in  the  judgment  and  in  those  portions  of  the  majority 
opinion  ivliich  hold  that  education  code  section  1009.5  docs  no  more 
than  prohibit  a school  district  from  compelling  students,  without 
parental  consent,  to  use  means  of  transportation  furnished  by  the  dis- 
trict. Hoivover,  I do  not  believe  that  the  section  is  reasonably  suscep- 
tible of  being  construed  as  undertaking  to  prohibit  the  board  from  as- 
signing a student  to  a particular  school  without  parental  consent.  Ac- 
cordingly, it  seems  to  me  that  we  should  defer  consideration  of  issues 
of  constitutionality  of  a statute  involving  parental  consent  to  pupil 
assignment  until  such  time  as  we  may  be  confronted  with  such  a 
statute. 

Chief  Justice  Wright,  and  J ustice  McComb,  concur. 
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LEE  v.  NYQUIST 
318  F.Supp.  710  (D.  N.Y.  1970) 


Argued,  June  20,  1070 — Decided,  September  30,  1970 

Before  Hays,  Circuit  Judge,  Henderson,  Chief  Judge , and  Burke, 
District  Judge. 

Counsel  for  Parties 

Herman  Schwartz  and  David  J.  Mahoney,  Jr.,  Buffalo,  N.Y.  (Jack 
Greenberg,  New  York,  N.Y.,  Sylvia  Drew,  New  York,  N.Y.,  of  coun- 
sel ) , for  Plaintiffs , 

Jean  M.  Coon,  assistant  attorney  general  of  the  State  of  New  York 
(Louis  J.  Lefkowitz,  attorney  general  of  the  State  of  New  York,  Ruth 
Kessler  Toch,  solicitor  general  of  the  State  of  New  York,  of  counsel), 
for  defendants  Ewald  B.  Nyguist  and  the  Board  of  Regents  of  the 
Stateof  New  York,  . * 

Anthony  Manguso,  corporation  counsel  of  the  City  of  Buffalo,  and 
Herbert  B.  Forbes,  assistant  corporation  counsel  of  the  Citv  of  Buffalo, 
submitted  a brief  for  defendants  Board  of  Education  of  the  City  of 
Buffalo  and  Joseph  Manch,  superintendent  of  the  Boat’d  of  Education 
of  the  City  of  Buffalo, 

Dennis  M.  Hurley,  Brooklyn,  N.Y.  (John  F.  Haggerty,  Hurley, 
Kearney  & Lane,  Brooklyn,  N.Y.,  or  counsel),  for  defendants 
interactions, 

Kaye,  Sender,  Fierman,  Hays  & Handler,  New  York,  N.Y..  sub- 
rniteta  a brief  amicus  curiae  for  the  National  Education  Association 
of  the  United  States,  New  York  State  Teachers  Association,  and  Buf- 
falo Teachers  Federation, 

Burt  Noubomo,  New  York  Civil  Liberties  Union,  Now  York,  N.Y., 
submitted  a brief  amicus  curiae  for  the  plaintiffs  in  Shepard,  et  al  v. 
Board  of  Education  of  the  City  of  New  York , et  al. 

Hays,  Circuit  Judge: 

The  question  in  this  case  is  whether  section  3201(2)  of  the  New 
York  Education  Law  (McKinney  1970),  enacted  as  chapter  342, 
[1969]  Laws  of  Now  York  1306,  denies  “to  any  person  . . . the  equal 
protection  of  the  laws”  in  violation  of  the  14th  amendment  of  the 
Constitution  of  the  United  States. 

Section  3201(2)  of  the  Now  York  Education  Law  provides  as 
• follows: 

2.  Except  with  the  express  approval  of  a board  of  education 
havjng  jurisdiction,  a majority  of  the  members  of  such  board 
having  been  elected,  no  student  shall  be  assigned  or  compelled 
to  attend  any  school  on  account  of  race,  creed,  color  or  na- 
tional origin,  or  for  the  purpose  of  achieving  equality  in  at- 
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tendance  or  reduced  attendance,  at  any  school,  of  {persons  of 
om*  or  more  particular  races,  creeds,  colors,  or  national  ori- 
gins: and  no  school  district,  school  zone  or  attendance  unit, 
by  whatever  name  known,  shall  bo  established,  reorganized  or 
maintained  for  any  such  purpose,  provided  that  nothing  con- 
tained in  this  section  slum  prevent  the  assignment  of  a pupil 
in  the  manner  requested  or  authorized  by  his  parents  or 
guardian,  mid  further  provided  that  nothing  in  this  section 
shall  bo  deemed  to  affect,  in  any  way,  the  right  of  a religious 
or  denominational  educational  institution  to  select  its  pupils 
exclusively  or  primarily  from  members  of  such  religion  or 
denomination  or  from  giving  preference  to  such  selection  to 
such  members  or  to  make  sueli  selection  to  its  pupils  ns  is 
calculated  to  promote  the  religious  principle  for  which  it  is 
established. 

Section  3201(2)  prohibits  State  education  officials  and  appointed 
school  boards  from  assigning  students,  or  establishing,  reorganizing, 
or  innintnining  school  districts,  school  zones,  or  attendance  units  for 
the  purpose  of  achieving  rncinl  equality  in  attendance.  By  the  terms 
of  tiie  stntutc,  elected  boards  continue  to  have  power  to  engage  in 
such  activities. 

Plaintiffs,  pnrents  of  children  attending  the  Buffalo  public  schools, 
governed  by  an  appointed  school  board,1 Drought  this  suit  on  behalf 
of  themselves,  their  children,  and  all  others  similarly  situated  to 
enjoin  the  enforcement  of  section  3201  (2)  and  to  declare  the  statute 
unconstitutional  on  the  ground  that  it  denies  equal  protection  of  the 
laws.  Pin  inti  Us’  complaint  is  that  section  3201(2)  invidiously  dis- 
criminates agninst  efforts  to  eliminate  racial  imbalance  in  the  public 
schools. 

Defendants  nre  the  Board  of  Regents  of  the  University  of  the  State 
of  Now  York,  the  commissioner  of  education  of  the  State  of  Now 
York,  the  superintendent  of  the  Board  of  Education  of  the  City 
of  Buffnlo  nnd  the  Board  of  Education  of  the  City  of  Buffalo.  Inter- 
vening ns  defendants  are  other  parents  of  children  attending  Buffalo 
public  schools,  who  nro  opposed  to  the  position  advocated  by  the 
plaintiffs. 

This  tliroo-judgo  court  was  convened  to  hear  and  determine  this 
action,  28  U.S.C.  2284  (1064) ; see  28  U.S.C.  2281  ( 1964) . We  hold  that 
section  3201(2)  denies  the  equal  protection  of  the  laws  guniiuiteed  bv 
the  14th  amendment  nnd  that  its  enforcement  must  be  permanently 
enjoined. 

This  court’s  jurisdiction  to  award  the  rciiof  plaintiffs  request  is 
clear  and  is  not  questioned  by  defendants.  See  42  U.S.C.  1983,  1988 
(1964)  nnd  28  U.S.C.  1343(3),  2201  (1964).  Defendants,  however,  do 

1 The  Board  Is  nmtolnted  by  the  Mayor  of  Buffnlo,  subject  to  continuation  by 
the  city’s  Common  Council.  See  N.Y.  Education  Law  (2553(8)  (McKinney  1070). 
There  are  also  appointed  Boards  of  Education  in  New  York  City.  Yonkers  and 
Albany.  See  X.Y.  Education  Law  $ f 2253,  2500  (McKinney  1070).  The  statute 
provides  that  as  of  the  first  Tuesday  in  Mayt  197L  five  members  of  the  New  York 
Cltv  Board  shall  be  elected  and  two  shall  be  appointed  by  the  Mayor.  N.Y.  Edu- 
cation Law  1 2590-b(l)  (McKinney  1970). 
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contest  plaintiffs’  standing  to  bring  the  action ; therefore,  we  turn  first 
to  that  issue. 

In  Flast  v.  Cohen,  392  U.S.  83, 101  (1908),  the  Supreme  Court  said : 

[I]n  terms  of  article  III  limitations  on  Federal  court  ju- 
risdiction, the  question  of  standing  is  related  only  to  whether 
the  dispute  sought  to  be  adjudicated  will  be  presented  in  an 
adversary  coutext  and  in  a form  historically  viewed  as  capa- 
able  of  judicial  resolution. 

This  in  turn  depends  upon  whether  the  party  seeking  relief  has 
. . . alleged  such  a person  a stake  in  tne  outcome  of  the  con- 
troversy as  to  assure  that  concrete  advcrscuess  which  sharp- 
ens the  presentation  of  issnes  upon  which  the  court  so  largely 
depends  for  illumination  of  difficult  constitutional  questions.” 
“/Joker  v.  Carr,  369  U.S.  18G,  204  (1962),  Flast  v.  Cohen, 
supra  at  99. 

In  resolving  the  issue,  there  are  two  inquiries  to  be  made.  First, 
whether  there  is  a “logical  nexus”  between  the  status  plaintiffs  assert 
and  the  claim  sought  to  be  adjudicated,8  Flast  v.  Cohen , supra  at  102, 
and,  second,  whether  plaintiffs  are  harmed  in  fact,  economically  or 
otherwise,  by  the  law  against  which  their  complaint  is  directed.  See 
Association  of  Data  Processing  Service  Organizations , Inc.  v.  Camp, 
397  U.S.  150, 152  (1970). 

Plaintiffs  clearly  satisfy  the  “logical  nexus”  test,  lhev  are  parents 
of  children  attending  Buffalo  public  schools,  suing  on  behalf  of  them- 
selves, their  children,  and  all  others  similarly  situated.3  Some  of  their 
children  are  in  schools  where  there  is  a high  degree  of  racial  concen- 
tration.4 Their  complaint  is  that  section  3201  (2)  invidiously  discrimi- 
nates against  efforts  to  promote  equal  educational  opportunity  by 
alleviating  racial  imbalance  in  the  public  schools.  Consequently  there 
is  a logical  nexus  both  between  plaintiffs’  status  and  the  legislation 
attacked  and  between  their  status  and  the  constitutional  infringement 
alleged.  See  Flast  v.  Cohen,  supra  at  102-03.  Plaintiffs,  for  themselves 
and  their  children,  arc  the  logical  parties  to  attack  the  constitutionality 
of  a law  directly  affecting  the  State’s  educational  policy.  They  are  also 
proper  parties  to  assert  the  right  to  be  free  from  racial  discrimination 
In  public  education.  Their  interest  is  both  personal  and  direct.  See 
Adler  v.  Hoard  of  Education,  342  U.S.  485,  503  (1952)  (dissenting 
opinion  of  Frankfurter,  J.).  See  Harrows  v.  Jackson.  340  T .S.  249 

^ It  is  also  clear  that  plaintiffs  are  harmed  by  section  3201  (2),  in  that 
the  educational  policies  to  which  their  children  are.  subjected  arc  di- 
rectly affected  by  the  operation  of  the  st  atute. 

* The  Court’s  statement  In  Association  of  Data  Processing  Service  Organiza- 
tions, Inc.  v Camp.  307  U.S.  ICO.  163  (1070),  that  the  question  of  standing,  apart 
from  the  case  or  controversy  test,  depends  upon  “whether  the  interest  sought  to 
lie  protected  by  the  complainant  is  arguably  within  the  zone  of  interests  to  be 
protected  . . . by  the  . . . constitutional  guarantee  in  question/"  would  npi>enr  to 
Ik*  nn  alternative  formulation  of  the  “logical  nexus”  test. 

•Although  plaintiffs  failed  to  allege  in  their  complaint  that  they  are  imrents 
of  children  attending  Buffalo  public  schools,  this  sufficiently  appears  ^om  their 
affidavit  in  opposition  to  defendants9  motion  to  dismiss.  See  Fed.  It  Civ.  t>(h> . 

* For  instance,  plaintiff  Phyliss  Johnson’s  child  is  In  a junior  high  school  00 .«% 
black ; the  children  of  Erwin  Johnson  (who  Is  white)  are  In  a school  05.0%  White. 
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Although  there  may  be  no  constitutional  duty  to  undo  de  facto  seg- 
regation, see  Offermann  v.  Nitkowski.,  378  F.2d  22,  24  (2d  Cir.  1967), 
it  is  by  now  well  documented  and  widely  recognized  by  educational 
authorities  that  the  elimination  of  racial  isolation  in  the  schools  pro- 
motes the  attainment  of  equal  educational  opportunity  and  is  bene- 
ficial to  all  students,  both  black  and  white.5  The  Regents  of  the  Univer- 
sity of  the  State  of  New  York  in  their  1969  Restatement  of  Policy  on 
Integration  and  the  Schools  said  at  p.  3 : 

[T]he  elimination  of  racial  segregation  in  the  schools  can 
enhance  the  academic  achievement  of  non-white  children 
while  maintaining  achievement  of  white  children  and  can 
effect  positive  changes  in  interracial  understanding  for  all 
children.  The  latter  consideration  is  paramount.  If  children 
of  different  races  and  economic  and  social  groups  have  no 
opportunity  to  know  each  other  and  to  live  together  in  school, 
they  cannot  be  expected  to  gain  the  understanding  and  mu- 
tual respect  necessary  for  the  cohesion  of  our  society.  The  sta- 
bility or  our  social  order  depends,  in  large  measure,  on  the 
understanding  and  respect  which  is  derived  from  a common 
educational  experience  among  diverse  racial,  social,  and  eco- 
nomic groups — integrated  education.  The  attainment  of  inte- 
grated education  is  dependent  upon  the  elimination  of  racial 
segregation  in  the  schools. 

Plaintiffs’  complaint  is  that  section  3201(2)  impedes  efforts  to  insti- 
tute programs  aimed  at  reducing  racial  imbalance  in  the  schools. 
Defendants  contend  that  plaintiffs  lack  standing  to  make  this  com- 
plaint since  there  is  no  showing  that  section  3201(2)  has  affected  Buf- 
falo’s plans  in  this  regard.  It  is  clear,  however,  as  Superintendent 
Munch’s  deposition  indicates,  that  section  3201(2)  severely  inhibits 
the  creation  and  siting  of  new  middle  schools  and  the  adjustment  of 
zone  lines  so  as  to  achieve  racial  balance,  as  well  as  the  use  of  other 
devices  aimed  at  reducing  racial  segregation  in  the  Buffalo  public 
schools.6  The  statute  denies  appointed  officials  the  power  to  lmple- 


* See  Integration  and  the  Schools,  A Restatement  of  Policy  by  the  Regents  of 
the  University  of  the  State  of  New  York  4-0  (1000)  and  Racial  and  Soolal  Class 
Isolation  In  the  Public  Schools.  A Report  to  the  Board  of  Regents  of  the  Univer- 
sity of  the  State  of  New  York  (1000),  which  contains  an  extensive  bibliography 
on  this  point.  Also  see  the  authorities  cited  in  Uobson  v Hansen,  200  F.  Supp. 
401,  504-05  nn.  185-104  (D.D.C.  1007),  afTd  sub  nom.  Smuck  v Hobson,  408  F.  2d 
175  (D.C.  Clr.  1000). 

'Past  programs  Instituted  by  Buffalo  In  an  effort  to  improve  racial  balance 
have  Included  the  following : 

A voluntary  open  enrollment  program  under  which  2,000  black  children  are 
bussed  from  inner  city  areas  to  the  periphery. 

The  use  of  portable  classrooms. 

The  creation  of  a new  peripheral  school,  the  West  Hertle  Middle  School,  into 
which  450  black  children  are  bussed. 

The  redistricting  of  Bennett  High  School,  which  will  result  In  a reduction  in 
the  percentage  of  black  students  In  attendance  from  37%  to  32%. 

Project  Sit-Up  at  School  No.  54,  a program  designed  to  stabilise  the  racial 
balance  at  a transitional  school  where  white  parents  were  gradually  sending 
their  children  elsewhere  and  which,  bos  resulted  in  an  Increase  in  the  white 
student  population  from  40%  to’ 48%  over  a three  year  period. 

The  Buffalo  Board  of  Education  presently  has  under  consideration  a plan  for 
the  creation  of  twelve  new  middle  schools  sited  so  as  to  effectuate  racial  balance 
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ment  non  voluntary  programs  for  the  improvement  of  racial  balance. 
Voluntary  plans  for  achieving  racial  balance,  however,  have  not  had  a 
significant  impact  on  the  problems  of  racial  segregation  in  the  Buf- 
falo public  schools;  indeed,  it  would  appear  that  racial  isolation  is 
actually  increasing.7 

Under  the  circumstances,  we  need  not  await  action  by  a State  official 
in  direct  violation  of  the  statute  before  considering  the  claim  plaintiffs 
raise.  The  controversy  is  sufficiently  crystallized.  Cf.  Otey  v.  Common 
Council , 281  F.Supp.  264, 274  (E.D.  Wise.  1968) : Holmes  v.  Leadbet - 
ter , 294  F.Supp.  991  (E.D.  Mich.  1968) . 

Defendants^  contention  that  we  should  wait  for  a State  court  inter- 
pretation of  the  statute  is  also  without  merit,  the  statute  is  unam- 
biguous on  its  face  and  clearly  applies  to  all  efforts  to  achieve  racial 
balance,  including  such  efforts  by  a school  district  subject  to  a pre- 
existing order  to  eliminate  segregation  in  its  schools,  as  is  Buffalo.8 


Superintendent  Manch  has  stated  that  Section  3201  (2)  puts  all  such  plans  in 
jeopardy.  Defendants'  contention  that  the  plans  for  new  middle  schools  are 
Impeded  only  by  the  City  Council's  refusal  to  appropriate  funds  misses  the  point, 
since  It  Is  quite  clear  that  any  attempt  by  school  officials  to  implement  such  plans 
would  violate  the  statute.  For  Instance,  a plan  similar  to  Project  Sit-Up  ut  School 
No.  54  could  not  be  undertaken  since  it  will  no  longer  be  possible  to  change 
existing  school  district  boundaries  so  as  to  counter  the  effect  of  a shift  in  the 
racial  composition  of  the  community. 

The  following  testimony  is  instructive  in  this  regard : 

By  Mr.  Schwartz  : 

Q.  Dr.  Manch,  have  you  and  your  office  considered  the  Impact  of  the  second 
part  of  this  Statute  dealing  with  zoning  and  districting  for  the  purpose  of  racial 
balance? 

A.  We  have,  and  I can  conceive  there  would  be  very,  very  great  difficulty  when 
we  try  to  locate  the  new  middle  schools  and  assign  pupils  to  them.  In  the  case  of 
the  middle  schools,  wc,  of  course,  worked  In  conformity  with  the  new  low,  and 
all  of  the  children  who  attend  that  school  had  to  get  permission  from  their 
parents.  We  have  [to  have]  signed  statements  permitting  them  to  go  and  this 
would  be  a very  difficult,  time-consuming  thing,  and  possibly  frustrating  activity, 
if  wc  had  to  do  this,  in  talking  about  six  middle  schools,  if  not  more. 

Q.  Isn't  it  clear  under  the  Statute,  Doctor  Manch,  that  you  cannot  set  up  even 
a district  in  a certain  way  if  the  purpose  is  to  improve  racial  bulance? 

A.  Yes,  this  is  what  it  says. 

Q.  And  isn't  it  clear  also  that  your  whole  middle  school  program,  which  Is 
designed  to  improve  racial  balance  by  siting  them  In  certain  places,  and  setting 
up  certain  attendance  zones  is  jeopardized  by  Chapter  342? 

A.  Yes,  as  I said  publicly,  I think  it  is  a bad  law. 

Q.  Now,  what  will  happen  to  racial  Isolation  in  Buffalo  if  you  cannot  do  this 
kind  of  pupil  assignment  land  zoning  and  districting  and  rezonlng? 

A.  Obviously  the  racial  isolation  will  get  more  severe.  As  1 have  Indicated  a 
number  of  times,  if  we  are  blocked  in  terms  of  this  kind  of  legislative  act  from 
taking  the  steps  that  are  open  to  us,  removing  children,  since  we  cannot  move 
buildings,  we  cannot  make  much  more  progress  than  we  have,  It  seems  to  me. 

Q.  Isu't  that  even  more  so  with  respect  to  the  fact  thut  you  cannot  set  up 
attendance  zones? 

A.  Yes,  it  is. 

Deposition  of  Superintendent  Manch,  at  20-30. 

7 Commissioner  Xyquist  reports  that  the  number  of  schools  In  Buffalo  In  which 
the  ]>ercentage  of  Negro  students  is  00%  or  more  has  Increased  from  20  In  10CC  to 
22  in  1000.  See  Answers  to  Interrogatories,  Ewald  B.  Nyqulst,  Commissioner  of 
Education  of  the  State  of  New  York,  at  7. 

Also  see  Board  of  Education,  Buffalo,  New  York,  Ethnic  Census  of  the  Buffalo 
Public  Schools  1000-70. 

*In  1005,  Buffalo  was  ordered  to  devise  and  Implement  a feasible  plan  for 
eliminating  racial  imbalance  in  its  schools.  See  In  the  Matter  of  the  Appeal  of 
Yerby  Dixon,  N.Y.  Department  of  Education  Decision  No.  7470  (February  15, 
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Without  the  express  approval  of  a local  elected  board  or  the  consent 
of  his  parents,  “no  student  shall  he  assigned  or  compelled  to  attend 
any  school”  and  “no  school  district,  school  zone,  or  attendance  unit, 
by’  whatever  name  known,  shall  he  established , reorganized , or  main- 
tained” for  that  purpose.  The  Commissioner  of  Education  has  so  inter- 
preted the  statute;  see  Matter  of  F orhes , 8 Ed.  Dept.  Rep.  195  (1969) 
and  defendants’  arguments  to  the  contrary  involve  interpretations  of 
the  statute  too  tortuous  to  warrant  serious  consideration.10 

The  Buffalo  schools,  governed  by  an  appointed  board,  are  directly 
affected  by  the  operation  of  section  3201(2),  and  plaintiffs  have  stand- 
ing to  complain  of  its  unconstitutional ity.  See  School  District  of 
Ahington  Toxonsldp  v.  Schempp , 374  U.S.  203,  224  n.  9 (1963); 
Zox'ach  v.  Clauson , 343  U.S.  306,  309  n.  4 (1952) ; McCollum  v.  Board 
of  Education,  333  U.S.  203,  206  (1948) ; Smuch  v.  Hobson , 408  F.2d 
175, 178-179, 189  (D.C.  Cir.  1969) ; Wright,  Federal  Courts  section  13, 
nt42n.  19  (2ded.  1970). 

II 

Turning  to  the  merits  of  plaintiffs’  claim,  wo  hold  that  section 
3201(2) , by  invidiously  discriminating  against  efforts  to  achieve  racial 
balance,  violates  the  equal  protection  clause  of  the  14th  amendment. 

....  Before  the  enactment  of  Section  3201(2),  the  Regents  of  the 
University  of  the  State  of  New  York  were  firmly  committed  to  a policy 
of  eradicating  de  facto  segregation  in  New  York’s  public  schools, 11  and 
appointing  educational  officials  were  actively  engaged  in  directing 
plans  to  improve  racial  balance.1-'  The  Regents’  efforts  met  with  con- 
siderable local  resistance.  . . . 

The  purpose  of  [section  3201(2)]  is  to  control  the  practice 
initiated  by  the  Commissioner  of  Education  in  this  State  of 
assigning  youngsters  to  public  schools  on  the  basis  of  race  or 
color  in  order  to  achieve  a certain  racial  balance  or  quota,  with 


1005).  Tlie  Commissioner  of  Education  lias  made  it  clear  tliat  lie  can  not.  und»r 
the  statute,  direct  or  enforce  pupil  assignments  or  school  district  reorganisation 
to  promote  rnelal  balance  in  the  Buffalo  public  schools  which  go  beyond  moves 
alrendy  ordered  in  the  Yerby  Dixon  case.  See  Answers  to  Interrogatories  at 

9 The  case  defendants  cite.  Board  of  Education  v.  Allen.  32  A.D.2d  0S5.  301 
X.Y.S.2d  70 i (3d  Dep't  1009),  on  remand,  00  Misc.  2d  020  304  X.C.S.  410  (Sup.  Ct. 
1900).  is  not  authority  to  the  contrary. 

“For  instance,  defendants  argue  that  Section  3201(2)  does  not  prohibit  orders 
by  the  Commissioner  of  Education  directing  local  school  boards  to  eliminate 
de  facto  segregation,  but  merely  reserves  to  local  elected  boards  the  choice  of  the 
best  means  for  achieving  racial  balance.  Such  an  interpretation  of  the  statute 
is  untenable,  for  it  is  clear  that  the  Commissioner  would  be  unable  to  enforce 
such  orders  under  the  statute,  and  their  issuance  would  bo  an  exercise  in 
futility. 

This  argument  also  ignores  the  fact  that  the  statute  prohibits  local  appointed 
hoards  from  pursuing  any  nonvoluntary  programs  aimed  at  alleviating  racial 
imbalance.  Defendants,  however,  would  avoid  this  problem  by  urging  that  the 
statute  might  be  interpreted  to  apply  only  where  the  local  board  is  elected,  since 
sonic  official  must  still  have  the  authority  to  develop  and  implement  plans  for 
achieving  racial  balance  at  the  local  level.  We  reject  this  argument  as  frivolous, 
for  we  cannot  believe  the  New  York  Legislature  is  so  inept  at  stating  its  in- 
tentions. 

M See.  e.g.,  Integration  and  the  Schools,  A Restatement  of  Policy  by  the  Regents 
of  the  University  of  the  State  of  New  York  (1909). 

“The  history  of  these  efforts  by  state  and  local  officials  is  related  in  detail 
in  Racial  and  Social  Class  Isolation  In  the  Public  Schools . A Report  to  the  Board 
of  Regents  of  the  University  of  the  State  of  New  York,  ch.  1 (1909). 
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all  of  the  waste,  disruption,  community  upheaval,  and  expense 
which  generally  accompany  such  a move. 

* # i*  # * 

. . . [D]espite  the  mounting  evidence  of  the  failures  of  these 
[racial  balancing]  schemes,  they  have  continued  to  be  foisted 
upon  unwilling  communities  by  the  Commissioner  of  Educa- 
tion. ... 

♦ # # <«  ■ * 

Gentlemen,  I think  . . . [this  legislation  is]  . . . absolutely 
necessary  if  this  legislature  is  ever  going  to  put  a halt  to  situa- 
tions where  a duly  constituted  elected  board  familiar  with 
local  conditions  and  sentiment  is  forced  to  implement  a plan 
conceived  in  and  mandated  from  Albany  which,  tragically, 
disrupts  the  stability  and  educational  climate  in  the  commu- 
nity. Perhaps  none  of  your  school  districts  have  been  zeroed 
in  as  yet,  but  a number  of  you  probably  have  one  or  two  dis- 
tricts in  your  area  somewhere  on  the  Commissioner’s  list. 

New  York  State  Senate  Debate  on  assembly  bill  No.  A214  of  1969,  at 
2454, 2459.  and  2462-63.  . . 

The  ultimate  impact  of  section  3201(21  is  equally  clear.  Racial  iso- 
lation in  the  public  schools  of  the  State  ot  New  York  is  increasing.  See 
“Racial  and  Social  Class  Isolation  in  the  Public  Schools,  a Report  to 
the  Board  of  Regents  of  the  University  of  the  State  of  New  York  8-11 
(1969.)” 13  The  problem  is  admittedly  one  generated  in  large  part  by 
local  housing  patterns  and  economic  conditions.  Yet  affirmative  efforts 
to  reduce  such  segregation  have  been  perceptively  slowed  by  section 
3201  (2) . The  following  statements  by  the  Commissioner  of  Education, 
in  answer  to  interrogatories  propounded,  are  indicative  of  the  effect 
which  the  statute  will  ultimately  have : 

In  every  school  district  where  racial  imbalance  exists  there 
has  been  opposition  to  correction  of  such  condition.  Since 
[section  3201  (2)  ] has  deprived  me  of  the  power  to  order  the 
correction  of  racial  imbalance,  only  persuasion  and  financial 
assistance  for  implementation  of  proposals  to  correct  racial 
imbalance  have  been  possible.  The  city  school  districts  of  the 
cities  of  Mount  Vernon  and  Newburgh  have  withdrawn  appli- 
cations for  funds  to  be  used  for  assisting  in  the  elimination  of 
racial  imbalance.  Other  districts  with  racial  imbalance  prob- 
lems have  simply  referred  to  [section  3201(2)]  as  the  will  of 
the  State  and  have  refused  to  take  further  action  to  solve  such 
problems. 

[Section  3201(2)]  will  not  itself  tend  to  reduce  benefits  al- 
ready gained,  but  will  interfere  substantially  with  further 
improvement  because  it  prevents  the  board  of  education  from 
assigning  pupils  without  the  consent  of  their  parents.  Because 
some  parents  will  not  consent  to  reassignment  of  their  chil- 
dren tor  the  purpose  of  correcting  racial  imbalance,  signifi- 
cant progress  in  reducing  such  racial  isolation  is  impossible. 

u Between  1907  and  1908  alone,  the  number  of  pupils  hi  schools  with  a student 
population  S9%  or  more  non-white  Increased  by  24  percent.  Ilaeial  and  Social 
Class  Isolation  In  the  Public  Schools,  supra  at  103. 
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In  sum,  section  3201(2)  is  destined  to  bring  to  an  end  New  York’s 
strong,  prointegratiou  policy. 

B.  We  need  not,  however,  rest  decision  on  Reitman.  In  Hunter  v. 
Erickson , 393  U.S.  385  (1969)  , the  Supreme  Court  said  that  it  did 
not  have  to  rely  on  Reitman  since  the  law  in  issue  involved  an  “ex- 
plicitly racial  classification.”  We  believe  that  is  precisely  what  is  in- 
volved here. 

In  Hunter , the  Court  considered  an  amendment  to  the  Akron  city 
charter  which  prevented  the  city  council  from  implementing  any  ordi- 
nance dealing  with  racial,  religious,  or  ancestral  discrimination  in 
housing  without  the  prior  approval  of  a majority  of  the  voters  of 
Akron.  The  Court  found  that  the  amendment,  by  drawing  “a  distinc- 
tion between  those  groups  seeking  the  law’s  protection  against  racial, 
religious,  or  ancestral  discriminations  in  the  sale  and  rental  of  real 
estate  and  those  who  sought  to  regulate  real  property  transactions  in 
the  pursuit  of  other  ends,”  made  it  “substantially  more  difficult”  to 
secure  enactment  of  fair  housing  legislation  and  thus  placed  “special 
burdens  on  racial  minorities  within  the  governmental  process.”  Hunter 
v.  Erickson , supra  at  390-91.  The  result,  the  Court  found,  was  “an 
explicitly  racial  classification  treating  racial  housing  matters  differ- 
ently from  other  racial  and  housing  matters.”  Id.  at  389.  Finding  no 
compelling  justification  for  such  discrimination,  the  Court  held  that 
the  amendment  constituted  an  invidious  denial  of  equal  protection. 

The  principle  of  Hunter  is  that  the  State  creates  an  “explicitly  racial 
classification”  whenever  it  differentiates  between  the  treatment  of 
problems  involving  racial  matters  and  that  afforded  other  problems 
in  the  same  area.14 

This  is  the  effect  of  section  3201  (2).  The  statute,  by  prohibiting  the 
implementation  of  plans  designed  to  alleviate  racial  imbalance  in  the 
schools  except  with  the  approval  of  a local  elected  board  or  upon  paren- 
tal consent,  creates  a single  exception  to  the  broad  supervisory  powers 


14  The  force  of  this  principle  was  foreshadowed  in  Mr.  Justice  White’s  separate 
opinion  in  Evans  v.  Newton,  382  U.S.  290,  300  (1900).  In  that  case,  the  Court 
held  that  the  mere  appointment  of  private  trustees  to  manage  the  racially  segre- 
gated park  created  by  testamentary  disposition  could  not  “disentangle”  the  park 
from  the  effects  of  state  enforced  segregation  by  the  municipal  regime  previously 
controlling  the  park.  Id.  at  302.  Mr.  Justice  White,  however,  would  have  re- 
manded the  case  for  further  proceedings  on  the  ground  that  the  new  private 
trustees  could  not  in  any  event  give  effect  to  the  racial  conditions  of  the  trust 
establishing  the  park,  since  the  trust  was  Incurably  tainted  by  discriminatory 
state  legislation  favoring  trust  restrictions  based  on  racial  discrimination  over 
trust  restrictions  for  any  other  purpose.  See  id.  at  30G. 

At  least  one  commentator  recognizes  this  principle  as  the  true  basis  for  the 
Court’s  decision  In  Reitman  v.  Mulkey,  387  U.S.  309  (1909) : 

The  rule  which  I would  propose,  then,  as  a basis  for  the  Reitman 
decision,  Is  that  where  a racial  group  is  In  a political  duel  with  those 
who  would  explicitly  discriminate  against  it  ns  a racial  group,  and  where 
the  regulatory  action  the  racial  group  wants  is  of  full  and  undoubted 
federal  constitutionality,  the  state  may  not  place  in  the  way  of  the 
racial  minority’s  attaining  its  political  goal  any  barriers  which,  within 
the  state’s  political  system  taken  as  a whole,  are  especially  difficult 
of  surmounting,  by  comparison  with  those  barriers  that  normally  stand 
in  the  way  of  those  who  wish  to  use  political  processes  to  get  what  they 
want”  Black,  The  Supreme  Court  1966  Term-Foreward : “State  Action,” 
Equal  Protection,  and  California’s  Proposition  14,  81  Harv.  L.  Rev.  09, 

82  (1907). 
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the  State  Commissioner  of  education  exercises  over  local  public  edu- 
cation. (See  Vetere  v.  Allen,  15  N.Y.  2d  259,  258  N.Y.S.  2d  77,  cert, 
denied,  382  U.S.  825  (1965).)  18  With  regard  to  all  other  matter's  affect- 
ing educational  policy,  the  commissioner  has  the  authority  to  order 
local  boards  to  act  in  accordance  with  State  educational  policies  as  for- 
undated  by  the  board  of  regents.  Parties  considering  tlicmselves  ag- 
grieved by  local  board  actions  may  seek  to  have  the  commissioner  en- 
force those  policies.  (See  N.Y.  Education  Law  §§207,  310  (McKin- 
ney’s 1969).)  Section  3201(2),  however,  singles  out  for  different  treat- 
ment all  plans  which  have  as  their  purpose  the  assignment  of  students 
in  order  to  alleviate  racial  imbalance.  The  commissioner  and  local  ap- 
pointed officials  are  prohibited  from  acting  in  these  matters  only  where 
racial  criteria  are  involved.  The  statute  thus  creates  a clearly  racial 
classification,  treating  educational  matters  involving  racial  criteria 
differently  from  other  educational  matters  and  making  it  more  difficult 
to  deal  with  racial  imbalance  in  the  public  schools.  We  can  conceive  of 
no  more  compelling  case  for  the  application  of  th & Hunter  principle. 

Defendants,  however,  argue  that  section  3201  (2)  does  not  constitute 
impermissible  State  involvement  in  racial  discrimination,  since  in 
the  absence  of  de  jure  segregation,  the  State  is  under  no  obligation 
to  take  affirmative  action  to  reduce  de  facto  segregation  in  the  public 
schools  and  thus  does  not  discriminate  when  it  leaves  such  matter  to 
a local  elected  board,  so  long  as  freedom  of  choice  is  preserved.  Com- 
pare Green  v.  County  School  Bd .,  391  U.S.  430,  440-42  (1968)  with 
Deal  v.  Cincinnati  Bd.  of  Education,  369  F.  2d  55  (6th  Cir.  1966), 
cert,  denied,  389  U.S.  84<  (1967),  opinion  on  appeal  after  remand, 
419  F.  2d  1387  (6th  Cir.  1969).  But  the  argument  that  the  State  has 
not  discriminated  because  it  has  no  constitutional  obligation  to  end 
de  facto  racial  imbalance  fails  to  meet  the  issue  under  Hunter  v.  Erick- 
son. The  statute  places  burdens  on  the  implementation  of  educational 
policies  designed  to  deal  with  race  on  the  local  level.  Indeed  it  com- 
pletely prohibits  the  implementation  of  such  policies  where  the  local 
board  is  not  elected.  The  discrimination  is  clearly  based  on  race  alone, 
and  tiie  distinction  created  in  the  political  process,  based  on  racial 
considerations,  operates  in  practice  as  a racial  classification.  (See  note, 
Developments  in  the  Law— Equal  Protection,  82  Harv.  L.  Rev.  1065, 
1080  (1969).) 

Nor  is  there  any  compelling  justification  for  the  statutory  classifi- 
cation. Racial  classifications  are  “constitutionally  suspect,”  Bolling 
v.  Sharpe,  347  U.S.  497, 499  (1954) , bear  a “heavy  burden  of  justifica- 
tion,” Loving  v.  Virginia,  388  U.S.  1,  9 (1967),  and  will  be  upheld 
only  where  “necessary,  and  not  merely  rationally  related,  to  the  accom- 


“ See  N.Y.  Education  Law  § 305  (McKinney  1060)  which  provides  in  part : 
The  commissioner  of  education  is  hereby  charged  with  the  following  powers 
and  duties : 

1.  He  is  the  chief  executive  officer  of  the  state  system  of  education  and 
of  the  board  of  regents.  He  shall  enforce  all  general  and  special  laws 
relating  to  the  educational  system  of  the  state  and  execute  all  educa- 
tional policies  determined  upon  by  the  board  of  regents. 

2.  He  shall  have  general  supervision  over  all  schools  and  institutions 
which  are  subject  to  the  provisions  of  this  chapter,  or  of  any  statute 
relating  to  education,  and  shall  cause  the  same  to  be  examined  and  in- 
spected, and  shall  advise  and  guide  the  school  officers  of  all  districts  and 
cities  of  the  state  in  relation  to  their  duties  and  the  general  manage- 
ment of  the  schools  under  their  control. 
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plislisueiit  of  a permissible  state  policy."  McLaughlin  v.  Florida,  370 
U.S.  184.  196  (1064).  (See  Hunter  v.  Erickson.  supra  at  302.) 

Defendants  contend  that  the  sole  purpose  of  the  statute  was  to  give 
local  boards,  directly  responsible  to  the  people,  control  over  the  moth* 
ods  ter  achieving  racial  balance.  The  statute's  salutary  objective,  they 
urge,  was  to  assure  the  community  acceptance  necessary  ter  the  effee- 
tnation  of  local  school  desegregation.  To  the  extent,  however,  that  the 
statute  thus  recognizes  ana  accedes  to  local  racial  hostility,  tlse  exist- 
ence of  which  has  created  in  the  past  a serious  obstacle  to  the  elimina- 
tion of  de  facto  segregation,  the  purpose  is  clearly  an  impermissible 
one.  (See  Buchanan  v.  Waney,  246  L.S.  60, 80-81  (1917) : Taylor  y. 
Louisiana,  370  U.S.  164  (1062)  (tier  curiam).)  In  any  event,  defend- 
ants have  failed  lo  show  that  tlic  purpose  they  impute  to  the  statute 
could  not  be  accomplished  by  alternative  methods,  not  involving  racial 
distinctions  ( See  Ihintcr  v.  Erickson,  supra  at  392.) 

In  the  final  analysis  the  statute  fails  in  justification  because  it  struc- 
tures the  internal  governmental  process  in  a manner  not  founded  on 
neutral  principles.  (See  Hunter  v.  Erickson.  supra  at  393-9+  (con- 
curring opinion  of  Mr.  Justice  Harlan).)  The  Xcw  York  Legislature 
has  acted  to  make  it  more  difficult  ter  racial  minorities  to  achieve  goals 
that  arc  in  their  interest.  The  statute  thus  o|»cratcs  to  disadvantage  a 
minority,  a racial  minority,  in  the  political  process.  There  can  be  no 
sufficient  justification  supporting  the  necessity  of  such  a course  of 
action.  As  the  Court  said  m Hunter  v.  Erickson,  sup.a  at  392-93: 


f I Insisting  that  a State  mav  distrilmte  legislative  power  as 
it  desires  and  that  the  people  may  retain  for  themselves  the 
power  over  certain  subjects  mav  generally  be  true,  but  these 
principles  furnish  no  justification  ter  a legislative  structnre 
which  otherwise  would  violate  the  14th  amendment  . . . . 
Even  though  Akron  might  have  proceeded  by  majority  vote 
at  town  meeting  on  all  its  municipal  legislation,  it  lias  instead 
chosen  a more  complex  system.  Having  done  so,  the  State  may 
no  more  disadvantage  any  particular  group  by  making  it 
more  difficult  to  enact  legislation  in  its  behalf  than  it  may 
dilute  any  person's  vote  or  give  any  £roup  a smaller  repre- 
sentation than  another  of  comparable  sure. 


We  hold  that  section  3201  (2)  constitutes  an  explicit  and  invidious 
racial  classification  and  denies  equal  protection  of  the  law. 

Tlie  statute  is  accordingly  unconstitutional  and  its  operation  is 
permanently  enjoined.  A suitable  order  providing  ter  injunctive  relief 
in  accordance  with  this  opinion  may  be  submitted  on  notice  to  de- 
fendants. 

Plaintiffs- petition  ter  an  order  awarding  them  counsel  tees  is  denied. 

Paw,  it  Hats. 


CjS.  Circuit  Judge. 
Com*  O.  Hfcxoeitsox. 

Chief  Judrtc  of  the  C.$.  District  Court  for  the  Western  District  of 
Xero  Fork. 

ttARntn  P.  Bcuwr. 


17.S.  District  Jntlge  for  the  Western  District,  of  Xetc  York. 
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TOMKTZ  r.  ILLINOIS  BOARD  OF  EDUCATION 
39  III.  593  (1969) 


Opnnox  Filed— Mat  *20,  1068 


Appeal  from  the  Circuit  Court  of  Lake  County;  the  lion.  Charles 
S.  Parker,  .fudge,  presiding. 

Gerald  C.  Snyder,  of  Waukegan,  John  F,  Grady  and  Richard  J. 
Smith,  of  counsel,  for  appellant*. 

Alexander  I’olikofT.  Charles  R.  Markels,  and  Konnld  Silverman,  all 
of  Chicago^  for  appellee ». 

Mr.  Justice  Ward  delivered  the  opinion  of  the  court. 


I mills.  (III.  Rev.  Stat.  1067,  chap.  122,  par.  10-21.3.)  This  amend- 
ment, commonly  called  the  Armstrong  Act.  provides  in  part: 

As  soon  as  practicable,  ami  from  time  to  time  thereafter, 
the  board  shall  change  or  revise  existing  (attendance)  units 
or  create  new  units  in  a manner  which  will  take  into  consid- 
eration the  prevention  of  segregation  and  the  elimination  of 
separation  of  children  in  public  schools  because  of  color,  race, 
or  nationality. 

On  August  4, 1065,  the  plaintiffs,  seven  children,  by  their  respective 
patents,  instituted  a snit  in  the  circuit  court  of  LakeConntv  claiming 
that  tlic  Waukegan  City  School  District  had  violated  tlio  Armstrong 
Act  and  seeking  a mandatory  injunction  requiring  the  district  to  revise 
tlic  boundaries  of  its  school  attendance  units.  The  district  and  the  local 
lmrd  of  education  were  named  as  defendants. 

Xo  bonndaiy  changes  had  been  made  in  the  school  district  since  the 
enactment  of  the  Armstrong  Act.  At  the  time  snit  was  filed,  the  per- 
centages of  Caucasian  and  Xcgro  students  in  each  of  the  district's 
attendance  units  were  as  follows : 


Whittier. 


15 
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08 
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0 
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After  suit  had  been  filed.  Dr.  McCall,  who  was  then  the  suncrin- 
tendent  of  the  defendant  school  district,  was  requested  by  the  board 
to  make  a study  of  the  Whittier  and  surrounding  attendance  units. 
Dr.  McCall  prepared  a comprehensive  report,  which  included  four 
possible  revisions  of  the  boundaries  for  the  school  district  area,  which 
\vm>  designated  plans  1, 2, 3,  and  4.  His  observations  concerning  each 
plan's  feasibility  and  desirability  were  part  of  the  report.  On  .Tuno  13, 
inne.  the  board  considered  the  report,  which,  though  it  described  pos- 
sible boundary  changes,  recommended  that  no  chnnccs.bc  made,  and 
voted  to  make  no  revisions  of  attendance  unit  boundaries. 

Trial  was  had  on  the  plaintiffs’  complaint  and  at  its  conclusion  on 
.Till v 20. 1966.  the  court  found  inter  alia  that  the  racial  imbalance  in 
theWhittier  School  area  had  not  been  created  by  any  deliberate  con- 
duct on  the  part  of  the  defendants  and. that  the  defendants  had  not 
been  guilty  of  any  intentional  racial  discrimination.  Also,  the  trial 
court Ticld  thatthe  Armstrong  Act  was  constitutional  and  applicable  to 
“so-called  tfc  facto  segregation. in  schools,  that  is,  racial  imbalance  in 
schools  not  created  l»y  the  dclilierate  intent  of  a school  board.”  The 
trial  court  judged  that  the  defendants’  failure  to  make  any  change 
in  the  Ijonndancs  of  the  district’s,  attendance  units  was  unreasonable 
under  the  circumstances  and  in  violation  of  the  Armstrong  Act.  The 
court,  therefore,  ordered  the  defendants  to  submit  a plan  making  rea- 
sonable boiindnrv  revisions  so  ns  to  “in  some  measure  ameliorate  the 
racial  imbalance'’  in  the  attendance  units  concerned.  August  4, 1066, 
was  set  for  a hearing  to  consider  the  plan  to  be  proposed. 

On  such  date  the  trial  court  incorporated  in  its  decree  plan  2 of  the 
McCall  report  with  certain  modifications.  These  modifications  were 
proposed  by  Dr.  Van  Dcvnndcr,  the  new  school  district  superintendent 
to  improve  the  original  plan  2 bv  avoiding  certain  traffic  hazards  and 
bv  more  acceptably  balancing  class  loads  among  the  schools.  Under 
the  court  s decree  trie  distribution  of  Caucasian  and  Negro  schoolchil- 
dren in  the  district  was  to  be : 


Ntmeofsriiool 
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tn  this  direct  appeal,  the  defendants  challenge  the  constitutionality 
of  the  Armstrong  Act,  alleging  that  the  act’s  requirement  that  race  ere 
considered  as  a rector  in  changing  or  forming  school  attendance  unit 
Imnndaries,  constitutes  a racial  classification  condemned  by  the  equal 
protection  clause  and  due  process  clause  of  the  14th  amendment  to  the 
U.S.  Constitution  and  the  due  ptocess  clause  of  the  Illinois 
constitution.  ....  • . 

To  support  this  claim,  the  defendants  heavily  .rely  on  three  Federal 
cases,  eacn  of  which  held,  no  State  law  being  involved,  that  a local 
school  board  does  not  have  an  affirmative  constitutional  doty  to  act 
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to  alleviate  racial  imbalance  in  the  schools  that  it  did  not  cause.  (Deal 
v.  Cincinnati  Hoard  of  Education  (Cth  Cir.  1066)  369  F.  2d  55,  cert, 
denied  389  U.S.  847, 10  I*  E.  2d  114, 88  S.  Ct  30;  Downs  v.  Hoard  of 
Education  of  Kansan  City  (10th  Cir.  1064)  336  F.  2d  088,  cert,  denied 
380  U.S.  914, 13  L.  Ed.  2d  800,  85  S.  Ct.  898;  Hell  v.  School  City  of 
Gray , Indiana  (7th  Cir.  1963)  324  F.  2d  209,  cert,  denied  377  U.S.  924, 
12  L.  Ed.  2d  216, 84  S.  Ct.  1223.)  However,  the  question  as  to  whether 
the  Constitution  requires  a local  school  board,  or  a State,  to  act  to 
undo  do  facto  school  segregation  is  simply  not  hero  concerned.  The 
issue  here  is  whether  the  Constitution  permits,  rather  than  prohibits, 
voluntary  Stato  action  aimed  toward  reducing  and  eventually  eliniinat* 
ing  dc  facto  school  segregation.  ... 

State  laws  or  administrative  policies,  directed  toward  the  reduction 
and  eventual  elimination  of  dc  facto  segregation  of  children  in  the 
schools  nnd  racial  imbalance,  have  been  approved  by  every  high  State 
court  which  has  considered  the  issue.  (Pennsylvania— Pennsylvania 
liftman  Relations  Com.  v.  Chester  School  District  (September  1967) 
427  Pa.  167, 233  A.  2d  200;  Massachusetts— School  Comnnttee  of  lion- 

ton  v.  Board  of  Education  (June  1967) Mass. ,227  X.  E.  2d 

720,  appeal  dismissed  (Jan.  15, 1968) U.S.  — — , 19  L.  Ed.  2d  788. 

88  S.  Ct.  692;  Xew  Jersey — Booker  v.  Board  of  Education  of  Plainfield 
(1065)  45  NJ.  161,  212  A.  2d  I;  Morean  v.  Board  of  Education  of 
Montclair  (1964)  42  XJ.  237,  200  A.  2d  97:  Call  forma— Jackson  v. 
Pasadena  Citu  School  District  (1963)  69  Cal.  2d  876,  382  P.  2d  878: 
Xew  York- — Addabbo  v.  Donovan  (1965)  16  X.Y.  2d  619, 209  X.E.  2d 
112.  cert,  denied  382  U.S.  005, 15 1*  Ed.  2d  158, 86  S.  Ct.  241 ; Vet  ere  v. 
Allen  (1965)  15  X.Y.  2d  259, 206  X.E.  2d  174;  see  also  Guide  v.  Board 
of  Education  of  City  of  New  Oaten  (1965)  2G  Conn.  Sup.  121,  213 
A.  2d  843.)  Similarly,  the  Federal  courts  which  have  considered  the 
issue,  including  Deal  v.  Cincinnati  Board  of  Education  (6th  Cir.)  369 
F.  2d  65,  cert  denied  380  U.S.  847. 10  I*  Ed.  2d  114, 88  S.  Ct  39,  relied 
on  by  the  defendants,  have  recognized  that  voluntary  programs  of  local 
school  authorities  designed  to  alleviate  dc  facto  segregation  and  racial 
imbalance  in  the  schools  are  not  constitutionally  forbidden.  For  exam* 
pie,  Offermann  v.  Nitkowski  (2d  Cir.  1967)  378  F.  2d  22;  Deal  v.  Cin- 
cinnati Board  of  Education  (6th  Cir.  1966)  360  F.  2d  65,  61,  cert, 
denied  380  U.S.  847, 19 1*  Ed.  2d  114, 88  S.  Ct  39;  Wanner  v.  County 
School  Board  of  Arlington  County  (4th  Cir.  1966)  357  F.  2d  462.455 : 
Sprin afield  School  Committee  v.  Barksdale  (1st  Cir.  1965)  348  F.  2d 
261;  Hobson,  v.  Hansen  (D.D.C.  1967)  269  Fed.  Supp.  401, 509, 610). 

In  Springfield  School  Committee  v.  Barksdale  (1st  Cir.  1965  348 
F.  2d  261)  the  school  authorities  of  Springfield,  Mass.,  had  passed 
a resolution  to  take  appropriate  action  “to  eliminate  to  the  fullest  ex* 
tent  possible  (de  facto)  racial  concentration  in  the  schools  within 
the  framework  of  effective  educational  procedures.”  Addressing  itself 
to  this  resolution,  the  Court  of  Appeals  for  the  First  C:miit  stated 
at  page 266  that: 

It  has  been  suggested  that  class!  fication^  by  race  is  unlaw* 
ful  regardless  of  the  worthiness  of  the  objective.  We  do  not 
agree.  The  defendants?  proposed  action  does  not  concern  race 
except  insofar  as  race  correlates  with  proven  deprivation  of 
educational  opportunity.  This  evil  satisfies  whatever  “heavier 
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burden  of  justification'7  there  inn)*  be  compare  McLaughlin 
v.  State  of  Florida  (1«G4.  370  U.S.  184, 11)4,  85  S.  Ct.  283. 13 
L.  Ed.  2«  222).  It  would  seem  no  more  unconstitutional  to 
take  account  plaintiffs*  special  characteristics  and  circum- 
stances that  have  lieen  found  to  Ik*  occasioned  bv  their  color 
than  it  would  be  to  give  special  attention  to  physiological, 
psychological,  or  sociological  variances  from  the  norm  occa- 
sioned by  other  factors.  That  these  differences  happen  to  Ik* 
associated  with  a particular  race  is  no  reason  for  ignoring 
them,  /looker  v.  Hoard  of  Education  (10G5,  45  X.J.  1G!«  212 
A.  2d  i.  . . .) 

In  Morcan  v.  Hoard  of  Education f of  Montclair  (19G4)  42  X.J.  237, 
200  A.  2d  07.  the  supreme  court  of  Xcw  Jersey  sustained  the  constitu* 
tionalitv  of  a school  board's  plan  to  assign  students  from  a predomi- 
nantly Negro  junior  high  school  to  the  town’s  three  remaininir  junior 
high  schools,  even  though  race  had  lx*cn  a consideration.  Tiie  court 
stated  there  that: 

The  motivation  was,  to  avoid  creating  a situation  at  Hill- 
side (school)  which  would  deprive. the  pupils  there  of  equal 
educational  opportunities  ancl  subject  them  to  the  harmful 
consequences  of  practical  segregation.  Constitutional  color 
blindness  may  lie  wholly  apt  when  the  frame  of  reference  is 
an  attack  on  official  efforts  toward  segregation : it  is  not  gon- 
crallv  apt  when  the  attack  is  on  official  efforts  toward  the 
avoidance  of  segregation. 

200  A.  2d  at  Of);  accord.  Offcnnan  v.  Xitkom*ki  ( (2d  Cir.  19G7)  378  F. 
2d  22, 24). 

Also  pertinent  is  the  observation  of  the  supreme  court  of  Pennsyl- 
vania in  Pennxyl vania  ffuman  Relation*  Com . v.  Ch  enter  School  Di*- 
trfrf  (September  1 007)  (427  Pa.  157.  233  A.  2d  200).  In  this  csi9e, 
which  involved  de  facto  segregation  in  public  schools,  the  court  said : 

The  school  district  does  not  suggest  that  it  would  be  uncon- 
stitutional for  the  legislature  to  command  them  to  consider 
race  in  their  mlist riding  proposals  in  order  to  achieve  a sem- 
blance of  racial  balance  in  its  schools,  nor  do  we  believe  there 
would  be  any  merit  in  such  a contention. 

233  A.  2d  at  284. 

Too.  the  IT.S.  Supreme  Court  on  January  15,  1!)68,  dismissed  an 
appeal  in  School  Committee  of  Ronton  v.  Hoard  of  Education  ( (Mass. 
1967)  227  X.E.  2d  720).  which  challenged  the  statute  providing  for 
elimination  of  racial  imbalance  in  public  schools  rtfor  want  of  a sub- 
stantial Federal  question.77 tT.S. , 19  1*  Ed.  2d  778,  88  S. 

Ct.G92.) 

Tlie  test  of  any  legislative  classification  essentially  is  one  of  rea- 
sonableness. This  court,  stated  in  City  of  Chicago  v.  Yoke*  (28  HI.  2d 
475).  that  neither  the  14th  amendment  nor  any  provision  of  the 
Illinois  constitution  forbids  legislative  classifications  reasonably  calcu- 
lated to  promote  or  serve  a proper  police-power  purpose. 

Father,  they  invalidate  only  enactments  that  are  arbitrary, 
nnreasonble  and  unrelated  to  the  public  purpose  sought  to 
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bo  attained,  or  those  which,  although  reasonably  designed  to 
promote  the  public  interest,  effect  classifications  which  have 
no  reasonable  basis  and  arc  therefore  arbitrary. 

(28  111.  2d  at  470;  see  Chicago  Real  Estate  Board  v.  City  of  Chicago, 
30  111.  2d  530,  542,  543.)  And,  of  course,  the  burden  rests  upon  one 
assailing  a statute  or  a classification  in  a lawj  to  show,  that  it  docs  not 
rest  uiion  anv  reasonable  basis  bnt  is  essentially  arbitrary.  Thillens, 
fnc.  v.  Morey,  n (111.  2d  570, 601;  Stewart  v.  Brady , 300  III.  425, 436.) 

Here,  the  legislature  has  directed  school  boards  “as  soon  as  prac- 
ticable” to  fix  or  revise  the  boundaries  of  school  attendance  units  in 
n manner  that  “takes  into  consideration”  the  prevention  and  elimina- 
tion of  segregation.  We  cannot  say  that  the  legislature  acted  arbitrar- 
ily and  without  a reasonable  basis  in  so  directing  the  school  boards  of 

tliis  State.  . , , , , 

The  legislature  is  necessarily  vested  with  board  discretion  to  deter- 
mine not  only  what  the  public  interest  and  welfare  require,  but  what 
measures  are  necessary  to  secure  such  interests.  ( Thillens , Inc.  v. 
Morey,  h 111.  2d  579, 593:  People  v.  City  of  Chicago , 413  111.  83,  91.) 
We  have  said. 

With  the  growth  and  development-  of  the  State,  the  police 
power  necessarilv  develops,  within  reasonable  bounds,  to  meet 
the  changing  conditions.  The  power  is  not  circumscribed  by 
precedent  arising  out  of  past  conditions  but  is  clastic  and 
capable  of  expansion  to  keep  up  with  human  progress.  It  ex- 
tends to  the  great  public  needs,  that  which  is  sanctioned  bv 
usage  or  held  by  prevailing  morality  or  strong  and  prepond- 
erant opinion  to  dc  grcatlv  and  immediately  necessary  to 
the  public  welfare.  City  of  Aurora  v.  Burns , 319  HI.  84. 

(People  v.  City  of  Chicago . 413  111.  83, 91 ; accord,  ZeJticy\.M vrphy. 
387  111.  492,  500.)  Too,  not  to  be  disregarded  is  article  VTII  of  the 
constitution  which  directs  the  general  assembly  to : 

. , . provide  a thorough  and  efficient  system  of  free  schools, 
whereby  all  children  of  this  State  may  receive  a good  common 
school  education. 


111.  Const.,  art.  VIII,  sec.  1.  . 

When,  in  Brown,  v.  Board  of  Education  ( (1954)  34 1 U.S.  483, 98  L. 
Ed.  873,  74  S.  tt.  686),  the  Supreme  Court  declared  unconstitutional 
Ic  jure  segregation  in  public  schools,  it  made  clear  its  position  that  all 
segregation  of  children  solely  on  the  basis  of  race  deprives  children 
if  the  minority  group  of  equal  educational  opportunities.  Though 
firoirm  directly  concerned  dc  jure  segregation,  segregation  caused  by 
official  governmental  action,  courts  since  Brown  have  recognized  that 
Ic  facto  segregation  has  a seriously  limiting  influence  on  educational 
jpportnnity.  Booker  v.  Board  of  Education  of  Plainfield L ((1965)^45 
0. 161, 212  A .2d  1. 4. 5, 7:  Jackson  v.  Pasadena  City  School  District, 
f (1963)  59  Cal.2d  876, 382  P.2d  878, 881. 882) : Pennsylvania  Human 
Relations  Com . v.  Chester  School  District  ((196?)  427  Pa.  157.  233 
\.2d  290) ; Springfield,  School  Committee  v.  Barksdale , ( (D.C.  Mass.) 
i37  P.  Supp.  543,  vacated  on  other  gronnds,  348  F.2d  261) . 

The  fact  that  children  other  than  Negro  chilren  may  be  deprived 
if  equal  odncational  opportunities  does  not-  form  a constitntional 
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impediment  to  the  net  concerned.  The  legislature  is  not  required  to 
choose  between  legislating  against  all  evils  of  the  same  genus  or  not 
legislating  at  all.  It  may  recognize  degrees  of  harm,  confining  itself 
to  where  the  need  seems  most  acute,  (Chicago  Real  Estate  Board  v. 
City  of  Chicago  (36  111.  2d  530,  543-552) ; Steicart  v.  Brady,  300  111. 
425j  436).  Too,  the  Armstrong  Act  would  apply  to  the  offensive  segre- 
gation of  school  children  of  any  “color,  race  or  nationality.” 

We  deem  that  neither  the  14th  amendment  nor  any  provision  of  the 
Illinois  constitution  deprives  the  legislature  of  the  authority  to  require 
school  boards  “as  soon  as  practicable”  to  fix  or  change  the  boundaries 
of  school  attendance  units ‘‘in  a manner  which  will  take  into  consider- 
ation” the  prevention  and  eventual  elimination  of  segregation. 

It  is  apparent  from  what  we  have  said  that  our  view  is  that  the 
Armstrong  Act  was  designed  to  apply  to  do  facto  school  segregation. 
Illinois  has  never  been  classified  as  a de  jure  segregation  State.  School 
authorities  in  Illinois  were  forbidden  from  separating  or  excluding 
school  children  based  on  race  or  color  as  early  as  1874  ( Chase  v. 
Stephenson,  71  111.  383;  Hurd.  Rev.  Stat.  1874,  chap.  122,  par.  100 
(now  111.  Rev.  Stat.  196<.  eh  122,  par.  10-22.5) ; sec  also  People  fee  ret, 
Longress  v.  Board  of  Education  of  The  City  of  Quincy.  (1882)  101 
111.  308  ‘.People  cm  rcl  Peair  v.  Board  of  Education  of  Upper  Alton 
School  Dist .,  127  111.  613;  People  ex  rel.  Bibb  v.  Mayor  ana  Common 
Council  of  Alton , 193  111.  309.)  In  1054,  the  U.S.  Supreme  Court  in 
Brown  v.  Board  of  Education,  347  U.S.  483,  98  L.  Ed.  873,  74  S.  Ct» 
686),  declared  de  jure  school  segregation  by  State  action  unconsti- 
tutional. Since  then  the  unconstitutionally  of  de  jure  segregation  has 
been  clear.  It  would  be  unreasonable  that  our  legislature,  in  1063.  in 
enacting  the  statute  here  concerned  would  be  directing  its  attention 
snperflously  to  do  jure  rnther  than  de  facto  school  segregation,  ns 
defendants  maintain.  (Accord:  Pennsylvania  Human,  Relations 
Com.  v.  Chester  School  District  (1976)  427  Pa.  157, 233  A.  2d  200. 206.) 
We  concur  in  the  trial  court’s  interpretation  that  the  reference  in  the 
Armstrong  Act  to  the  “elimination  of  separation  of  children  in  the 
public  schools  because  of  color”  is  intended  to  apply  to  de  facto  segre- 
gation. 

Too,  the  appellants  question  whether  the  Armstrong  Act  is  so  im- 
precise in  denning  a school  board’s  duty  ns  to  be  unconstitutional. 

The  act,  reviseu  section  10-21.3  of  the  Illinois  SchoolCodej  (111.  Rev. 
Stab  1967,  ch.  122,  par.  10-21.3)  does  not  refer  to  considerations  tradi- 
tionally relevant  to  the  determination  of  school  attendance  unit 
boundaries  such  as  classroom  size,  distances  to  school  and  traffic  haz- 
ards. However,  neither  did  the  prior  section  10-21.3  refer  to  these 
factors.  It  simply  directed  school  boards  then,  as  the.  present  section 
does,  to  “establish  one  or  more  attendance  units  within  the  district.” 
(111.  Rev.  Stat.  1961,  chap.  122,  par.  10-21-3,  as. originally  enacted  see 
1951  Laws  of  Illinois,  pp.  591,  693.)  The  omission,  if  it  be  considered 
such,  dons  not  invalidate  the  legislation. 

When  it  is  necessary,  the  legislature  may  commit  to  others 
the  responsibility  for  tne  accomplishment  of  the  details  of  its 
expressed  purpose.  The  scope  or  permissible  delegation  must 
be  measured  in  terms  of  the  complexity  and  diversity  of  the 
conditions  which  will  be  encountered  m the  enforcement  of 
the  statute. 
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(Department  of  the  Public  Works  and  Buildings  v.  Lanter , 413  111. 
681,  689-00.)  It  is  known  that  conditions  certainly  vary  from  school 
district  to  scluol  district  in  Illinois  and  may  vary  within  tho  same 
district.  As  wo  declared  in  a context  rcsemblmg  the  present  one : 

It  would  be  both  impossible  and  undesirable  for  the  legisla- 
ture to  draft  rigid  nondiscretionary  standards  which  would 
embrace  each  and  every  school  district  boundary  change,  for 
conditions  surrounding  the  changes  are  seldom  the  same. 

School  Dist.  No,  79  V.  School  Trustee , (4  111.2d  533, 637-538) ; accord, 
Schreiber  v.  County  Board  of  School  Trustees , ((1904)  31  I11.2d  121, 
126.  127). 

We  deem  that  the  intention  in  the  enactment  was  not  to  eliminate 
or  minimize  consideration  by  boards  of  factors  traditionally  weighed 
in  setting  school  boundaries.  Kathcr.  the  intent  was  to  direct  school 
boards  in  forming  or  changing  school  units  to  take  into  consideration 
color,  race  and  nationality  so  that  segregation  of  children  on  such 
basis  would  be  prevented  and,  where  appropriate,  eliminated. 

The  Act  docs  not  designate  when  a school  is  to  be  considered  racially 
segregated  or  imbalanced.  However,  this  does  not  mean  the  Act  lacks 
adequate  specificity  to  be  constitutional.  (Accord:  Pennsylvania 
Human  Relations  Com.  v.  Chester  School  District , (1967)  427  Pa.  167, 
233  A.  2d  290. 301.)  A statute  need  not  always  define  each  of  its  terms 
and  detail  cadi  of  its  procedures. 

It  is  only  where  the  legislative  act  is  so  indefinite  and 
uncertain  that  courts  are  unable  to  determine  what  the.  legis- 
lature intended,  or  when  the  act  is  so  incomplete  or  incon- 
sistent that  it  cannot  bo  executed,  that  the  law  will  be  invali- 
dated by  reason  of  indefiniteness  or  uncertainty. 

(People  ex  rel.  D rob  nick  v.  City  of  Waukegan,  1 111.2d  456,  465;  ac* 
cord,  People  ex  rel.  Christensen  v.  Board  of  Education , 393  111.  345; 
llusscr  v.  Pouth , 386  HI.  188.)  Here,  the  Act  is  capable  of  being  exe- 
cuted. Terms  such  as  “segregation”  have  a common  and  recognized 
meaning. 

The  act  docs  not  contain  any  definition  of  the  words  “race”  or 
“color”.  A similar  objection  was  presented  to  the  court  in  School  Com- 
mittee of  Boston  v.  Board  of  Education,  ( (1967)  — — Mass. , 

227  N.EJ2d  729),  where,  the  Supreme  Judicial  Court  of  Massachusetts 
considered  the  constitutionality  of  a statute  providing  for  the  elimina- 
tion of  racial  imbalance  in  public  schools.  The  court  cited  its  holding 
in  School  Committee  of  New  Bedford  v.  Commissioner  of  Education 
((1965)  — — Mass. , 208  N.EiJd  814, 818)  in  dismissing  the  objec- 

tion. In  that  case  the  court  stated : 

The  city  contends  that  no  adequate  standards  for  classify- 
ing students  as  “white”  and  “nonwhitc”  are  laid  down  in  the 
request  for  a racial. census.  We  recognize  the  difficulties  which 
may  arise  in  particular  cases,  particularly  in  communities 
with  a heterogeneous  population.  These  terms,  however,  seem 
to  us  reasonably  susceptible  of  application  by  school  superin- 
tendents and  teachers  for  the  present  general  purposes. 

We  do  not  believe  that  the  criteria  of  race  and  color  can  present 
substantial  difficulty  to  a board  in  making  a racial  census.  Here,  Hr. 


473 


478 


McCall  and  tlic  participating  school  personnel  apparently  encountered 
no  problems  in  determining  that  the  Glen  Flora  school  was  08  ]>ercciit 
Caucasian  and  the  Whittier  School  85  percent  Negro.  Also,  as  far  as 
we  can  ascertain  from  cases  dealing  with  problems  of  segregated 
schools,  dc  facto  or  de  jure,  school  authorities  arc  not  experiencing 
any  significant  difficulties  in  making  color  or  race  determinations  of 
the  t y pc  reqni  red  by  the  act.  . 

The  defendants  also  argue  that  the  trial  court  improperly  over- 
ruled the  school  lmnrd,  which  had  concluded,  based  on  considerations 
of  traffic  hazards,  walking  distances,  finances  and  classroom  capacity, 
that  existing  attendance  unit  boundaries  should  not  bo  revised. 

As  stated,  the  act  provides  thnt  “as  soon  as  practicable'’  a school 
board  shall  revise  attendance  unit  boundaries  “taking  into  consider- 
ation” the  prevention  and  elimination  of  segregation.  Here,  a full 
hearing  was  conducted  by  the  trial  court  at  which  the  parties  pre- 
sented detailed  evidence.  At  its  conclusion,  the  trial  court  ruled  inter 
alia  that,  the  defendants  were  in  violation  of  the  Armstrong  Act  and 
directed  the  alteration  of  school  boundaries  as  described. 

As  the  defendants  state,  the  trial  judge  said  that  under  the  act 
racial  imbalance  is  a paramount  consideration  in  drawing  school 
attendance  unit  boundaries.  However,  it  is  clear  from  the  opinion  of 
the  trial  judge  that  he  considered  and  did  not  disregard  other  relevant 
factors  in  arriving  at  his  decision.  The  trial  judge  stated: 

Defendants’  evidence  concerning  traffic,  distances  of  stu- 
dents from  school,  finances  and  classroom  capacity  are  not 
determinative  of  the  issues  in  the  case  at  bar.  In  making  this 
statement,  the  court  does  not  mean  to  intimate  that  in  a given 
case  these  factors  could  not  be  the  determining  factors  and 
would  override  any  factor  of  racial  consideration.  In  a certain 
situation  the  court  feels  this  could  be  true.  However,  in  the 
instant  case,  the  court  is  of  the  opinion  that  the  evidence  on 
these  factors  was  not  conclusive,  and  did  not  prove  that  a 
serious  problem,  or  even  one  of  verv  large  proportions,  existed  . - 
in  any  of  these  categories : namely,  traffic,  distance,  finance 
or  classroom  capacity. 

Later  the  court  observed : 


...  in  the  case  at  hand,  all  of  the  attendance  units  involved 
are  contiguous  and  in  a general  sense,  constitute  a neigh bor- 
liood  in  the  larger  sense  of  the  term.  This  is  not  an  instance 
where  units  are  separate,  nor  where  any  busing  or  transpor- 
tation problems  are  involved. 

The  trial  court  found  that  no  serious  problems  existed  with  refer- 
ences to  the  so-called  traditional  considerations  and  that  such  consid- 
erations were  outweighed  by  the  factor  of  racial  imbalance  in  the 
attendance  units  concerned. 

Wc  arc  not  prepared,  following  a review  of  the  record,  to  declare 
that  the  holding  of  the  trial  court  was  manifestly  against  the  weight 
of  the  evidence  or  clearly  unreasonable. 

Accordingly,  the  judgment  of  the  circuit  court  of  Lake  County  is 
affirmed. 

Judgment  affirmed. 
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Mr.  J nsticc  I Iouse.  dissenting : 

What  is  particularly  disturbing  about  the  Armstrong  Act  is  the  fact 
tlmt  school  authorities  arc,  for  the  first  time  in  the  history  of  this  State, 
told  to  make  decisions  based  upon  race  and  nationality.  Hie  majority 
opinion  holds  that  racial  discrimination  under  the  act  is  constitution- 
ally permissible  because  it  is  for  the  benign  purpose  of  equalizing  the 
educational  opportunity  between  Negroes  and  Caucasians.  I am  of  the 
opinion,  however,  that  “the  fundamental  principle  that  racial  discri- 
mination in  public  education  is  unconstitutional"  (/frown  v.  Hoard  of 
Education,  3-10  U.S.  294,  99  L.Ed.  1083, 75  S.Ct.  753)  prevents  a State 
legislature  or  school  board  from  deciding,  whnt  is  benign  and  what  is 
not  benign  with  respect  to  racial  discrimination  in  public  education. 

The  opening  statements  of  the  Supreme  Court  in  h frown  v.  Hoard  of 
Education  (341)  U.S.  294,  99  L.Ed.  1083,  75  S.Ct.  753  ( Hromn  II)) 
were: 

These  cases  were  decided  on  May  17, 1954.  The  opinions  of 
that  date  [cited  in  footnote:  /frown  v.  Hoard  of  Education . 

347  U.S.  483,  98  L.Ed.  873,  74  S.Ct.  086;  Bolling  v.  Sharpe , 

•‘447  U.S.  497, 98  L.Ed.  884?  74  S.Ct.  093]  declaring  the  funda- 
mental principle  that  facial  discrimination  in  public  educa- 
tion is  unconstitutional  [emphasis  added],  arc  incor[>o rated 
heroin  by  reference.  All  provisions  of  Federal,  State,  or  local 
law  requiring  or  permitting  such  discrimination  must  yield  to 
this  principle. 

In  the  third  paragraph  of  the  opinion  the  court  mentions : 

...  a system  of  public  education  freed  of  racial  discrimi- 
nation [and]  steps  to  eliminate  racial  discrimination  in  public 
schools. 

Uncial  discrimination  is,  of  course,  the  act  of  making  distinctions 
based  on  race.  A reading  of  Hnown  It  indicates  that  the  principle  an- 
nounced in  Brown  / is  a neutral  principle  like  the  neutral  principles  of 
freedom  of  speech,  freedom  of  the  press,  freedom  of  religion  and  free- 
dom of  assembly.  Just  ns  these  principles  prohibit  Government  from 
deciding  what  Is  licnign  or  not  lienign  with  respect,  to  speech,  the 
press,  religion  or  assembly,  so  the  “fundamental  principle  that  racial 
discrimination  in  public  education  is  unconstitutional"  prohibits  Gov- 
ernment from  deciding  when  racial  discrimination  in  public  education 
is  licnign  and  when  it  is  not. 

The  Armstrong  Act  has  the  effect  of  ordering  school  1 wards  to  enter 
the  field  of  racial  classification.  In  1874,  this  court  ruled  that: 

Hie  free  schools  of  the  State  arc  public  institutions,  and  in 
their  management  and  control  the  law  contemplates  that  they 
should  be  so  managed  (hat  all  children  within  the  district- . . . 
regardless  of  race  or  color,  shall  have  equal  and  the  same  right 
to  participate  in  the  Ixmcfits  to  be  derived  therefrom.  While 
the  directors,  very  projierly,  have  large  and  discretionary 
jwwcrs  in  regard  to  the  management  and  control  of  schools, 
in  order  to  increase  their  usefulness,  they  have  no  power  to 
make  class  distinctions. . . . 

(Chase  v.  Stephenson . 71  111.  383.  385:  see  also  People  ex  ref.  Con- 
gress v.  Hoard  of  Education  of  The  City  of  Quincy , 101  111.  308; 
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People  ex  rcl.  Pcair  v.  Board  of  Education  of  Upper  Alton  School 
Dint..  127  111.  013;  People  ex  rel.  Bibb  v.  Mayor  and  Common  Council 
of  Alton , 193  111.  309.)  Later  that  same  year,  the  legislature  prohibited 
school  officials  from  excluding  any  child  on  account  of  color.  (Rev. 
Stnt.  1874,  chap.  122,  par.  100.)  Such  a prohibition  lias  always  been 
in  our  school  law  and  is  now  contained  in  section  10 — 22.5  of  the  school 
code.  (111.  Rev.  Stnt.  1965,  chap.  122,  par.  10 — 22.5.)  Thus,  from  1874 
until  the  passago  of  the  Armstrong  Act  there  has  been  no  doubt  that 
school  authorities  in  this  State  had  no  power  to  make  class  distinctions. 

During  this  same  period  the  14th  amendment  has  been  construed 
as  not  prohibiting  school  authorities  from  making  racial  classifications 
(Plessy  v.  Ferguson.  163  U.S.  537?  41  L.Ed.  256, 16  S.CL  1138),  and 
then  ns  prohibiting  school  authorities  from  making  racial  clnssifico* 
tions.  (Brmcn  v.  Boat'd  of  Education,  349  U.S.  294,  99  L.Ed.  1083, 
75  S.Ct.  753).  History  paints  a sorry  picture  for  the  period  when  school 
authorities  were  permitted  to  make  decisions  based  on  race.  The  very 
gist  of  Plessy  v.  Ferguson  was  that  racial  discrimination  resulting  in 
segregation  was  benign  ns  long  ns  the  separate  facilities  were  equal. 
Experience,  of  course,  proved  this  proposition  wrong. 

Several  States  have  again  entered  the  field  of  racial  classification  in 
education  albeit  for  what  they  now  consider  a proper  governmental 
goal.  As  one  commentator  has  pointed  out : 

This  is  exactly  what  the  plaintiffs’  attorneys  urged  the  Su- 
preme Court  to  prohibit  in  the  Broicn  case,  and  for  good  rea- 
son. Although  today  a court  might  rule  that  the  State  is  re- 
quired to  consider  race  in  a benign  way,  tomorrow  this  might 
well  prove  a precedent  for  a much  less  happy  result.  More- 
over, even  today  it  is  not  easy  to  decide  whether  a given  racial 
classification  is  benign. 

Kaplan,  “Segregation  Litigation  and  the  Schools — Part  II : The  Gen- 
eral Northern  Problems,”  58  N.W.U.L.  Rev.  157,  188  (1963). 

Unfortunately  the  battle  for  equal  educational  opportunity  is  being 
fought  as  a racial  one.  This  tenas  to  generate  heat  rather  than  light. 
Even  the  strongest  exponents  for  elimination  of  racial  imbalance 
in  the  schools  recognize  and  admit  that  denial  of  equal  education  op- 
portunity is  not  limited  to  the  Negroes.  (See  e.g.,  Fiss,  Racial  Imbal- 
ance in  the  Public  Schools;  The  Constitutional  Concepts,  78  Harv. 
L.  Rev.  564  (1963).)  I believe  that  programs  to  create  equal  educa- 
tional opportunities  must,  under  the  equal-protection  clause  of  the 
14th  amendment  ( Brmcn  v.  Board  of  Education.  347  U.S.  483,  98 
L.Ed.  873,  74  S.Ct.  686),  and  under  section  22  of  article  IV  of  our 
constitution,  lio  administered  without  regard  to  race.  Chase  v.  Ste- 
phenson, 71  HI.  383. 

Several  commentators  have  recognized  the  desirability  of  employ- 
ing our  traditional  concept  of  general  laws  without  regard  to  race  to 
reach  the  problems  of  the  disadvantaged  in  general,  and  Negroes  in 
particular.  For  example,  Professor  Freund  has  stated : 

Is  not  the  constitution  color  blind  f Can  a preferential  treat- 
ment of  Negroes  be  squared  with  the  requirement  of  equal 
protection  of  the  laws?  Is  it  not  an  unconstitutional  discrimi- 
nation in  reverse  ? A head  on  dash  of  principle  can  be  averted, 
in  most  cases  wisely  in  my  judgment,  by  framing  programs 
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of  aid  in  terms  of  reaching  the  most  disadvantaged  segment 
of  the  community,  whether  economically,  or  politically.  And 
if  these  happen  to  be  in  fact  predominantly  Negroes,  no  prin- 
cipal of  race-creed  classi  fication  has  been  violated. 

(Freund,  Civil  Rights  and  the  Limits  of  Law,  14  Buffalo  L.Rcv.  199, 
204  (1964).)  The  antipoverty  programs  of  the  Federal  Government 
and  our  publicaid  programs  arc  good  cxamplcsof  the  point. 

Assuming  racial  discrimination  is  not  a neutral  principle,  it  should 
be  noted  that  in  those  few  States  where  action  against  racially  im- 
balanced schools  lias  been  sustained,  it  has  been  done  on  the  ground 
that  it  was  for  equality  of  educational  opportunity.  For  example,  in 
Vcterey.  Allen  (15  N.Y.  2d>  259,  20G  N.E.2d  174),  which  involved  a 
determination  of  the  commissioner  of  education  directing  a school 
board  to  reorganize  attendance  areas  in  a school  district,  the  court 
stated : 

Here  the  board  of  regents  under  authority  of  section  207  of 
the  education  law  has  declared  racially  imbalanced  schools  to 
bo  educationally  inadequate.  The  commissioner  under  section 
•301  and  305  of  the  education  law  has  implemented  this  policy 
by  directing  local  boards  to  take  steps  to  eliminate  racial  im- 
balance. These  administrative  decisions  are  final  absent  a 
showing  of  pure  arbitrainoss. 

If  the  purpose  of  the  Armstrong  Act  is  to  eliminate  racial  imbal- 
ance, itwould  appear  to  lie  for  integration  qua  integration  without  any 
determination  that  it  would  promote  equal  educational  opportunities. 
As  the  trial  judge  pointed  out,  the  act  does  not  mention  factors  such  as 
traffic  hazards,  distance  from  home  to  school  or  overcrowding  to  be 
considered  along  with  racial  imbalance  in  fixing  attendance  unit  lines, 
lie  concluded  that  elimination  of  racial  imbalance  is  mandatory  and 
the  paramount  consideration.  Apparently  the  trial  judge  and  the  plain- 
tiffs were  aware  that  the  legislature  had  iiot  made  a determination  that 
elimination  of  racial  imbalance  will  promote  equal  educational  oppor- 
tunities. Plaintiffs  produced  cxpeit  witnesses  who  testified  that  racial 
imbalance  impairs  educational  opportunity  and  the  trial  judge  made 
a finding  that  racial  imbalance  can  result  in  cdncational  disadvantage 
(not  that  it  did  in  this  case),  a finding  that  would  be  unncccssarv  if 
the  legislature  had  made  it  when  passing  the  Armstrong  Act.  The 
difference,  in  short,  is  that  New  York  approached  the  problem  as  an 
educational  one  whereas  our  legislature  approached  it  as  a social 
problem. 

It  was  the  trial  court,  and  not  the  legislature,  who  attempted  to  tie 
the  social  aspect  to  the  educational  aspect.  "Where  the  legislature  has 
passed  an  act  which  it  deems  socially  desirable,  the  courts  should  not. 
as  did  the  trial  court  here,  determine  that  it  will  improve  educational 
opportunity.  This  is  a matter  for  the  legislature.  Aside  from  the  fact 
that  the  trial  court  should  not  make  a legislative  determination,  we 
note  parenthetically  that  a strong  argument  can  be  made  for  the  l>osi- 
tion  that  the  action  of  a trial  court  in  changing  the  attendance  units 
may  have  an  adverse  effect  on  the  goal  of  obtaining  equal  educational 
opportunities.  See  Kaplan,  “Equal  Justice  in  an  Unequal  World: 
Equality  for  the  Negro — The  problem  of  Special  Treatment,”  (G1 
X.  W.  U.  L.  Rev.  363, 403  ( 19G6)  ) . 
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Finally  assuming  tho  legislature  does  have  the  power  to  vest  school 
authorities  with  tlio  power  to  change  attendance  units  based  on  consid- 
erations of  race  and  nationality,  ! believe  it  has  done  so  without  prop- 
erly defining  the  terms  under  which  the  power  is  to  ho  exercised.  < 

The  act  tells  school  boards  to  eliminate  the  separation  of  children 
in  public  schools  because'  of  color,  nice  or  nationality.  It<  was  conceded 
by  both  parties  that  separation  of  children  in  the  Waukegan  District 
was  not  because  of  color  or  race.  The  trial  judge  avoided  this  difficulty 
by  holding  that  separation . . . because  of  color,  i*nco  or  nationality  was 
not  to  be  taken  literally  as  definitive  of  the  origin  of  the  separation 
but  inci'ely  ns  descriptive  of  the  condition  of  separation.  Whether  this 
construction  is  or  is  not  correct,  it  demo  list  rates  that  tlio  act  by  its 
ambiguous  terms  would  apply  one  to  do  jure  segregation  which  lias 
never  been  permitted  in  this  State. 

Now  assuming  separation  of  children  . . because  of  cojor  means 
elimination  of  racial  imbalance  regardless  of  its  cause  tliero  is  nothing 
to  indicate  what  constitutes  an  impr«l>er  racial  imlialance.  It  is  not 
surprising,  of  course,  that  racial  imbalance  is  not.. defined  because  the 
act  does  not.  even  use  the  term.  'Hie  majority  opinion  glosses  ovor  this 
omission  by  the  legislature  hv  stating  that  segregation  has  a common 
and  recognized  meaning.  In  my  rending  of  the  cases  and  law  review 
articles  on  this  subject  I have  not  come  across  this  common  and  recog- 
nized meaning,  mid  I doubt,  that  the  school  authorities  will  find  it 
unless  the  legislature  or  this  court  states  it. 

One  author  has  defined  de  facto  segregation  in  this  mnnnor: 

When  the.  population  of  a community,  or  a public  school 
system,  is  predominantly  Negro,  n school  can  he  predomi- 
nantly Negro  and  yet  not  be  considered  racially  imbalanced. 
Moreover,  a predominantly  white  school  is  not-  deemed  ra- 
cially imbalanced  when  the  proportion  of  Negroes  in  the 
school  substantially  exceeds  the  proportion  of  Negro  children 
in  all  of  the  public  schools  of  tlio  same  grade  love)  in  tho  com- 
munity. Although  tho  proportion  of  Negroes  in  such  a school 
may  exceed  the  proportion  of  Negro  children  in  all  of  tho 
public  schools  of  the  snmo  grade  level,  common  usage  docs  not 
apply  the.  term  “racially  imbalanced”  unless  the  school  is  also 
predominantly  Negro,  for  only  when  a school  is  both  pre- 
dominantly tfegro  and  literally  imbalanced  is  it  viewed  as  a 
segregated  school. 

Fiss,  Uncial  Imbalance  in  the  Public  Schools : Tho  Constitutional  Con- 
cepts, (78  ITnrv.  L.  Rev.  504,  505  (1008)). 

Another  author  would  deline  a segregated  Negro  school  as  one  which 
is  known  within  its  community  ns  a Negro  school.  (Sedloij  School 
Segregation  in  North  and  West : Legal  Aspects.  7 St.  Louis  IT.  L.  J.  228, 
257  (1003).)  A GO  percent  or  70  percent  Negro  school  might  be  con- 
sidered a Negro  school  in  some  communities  and  not  in  others. 

Still  another  author  in  commenting  on  the  percentage  method  for 
determining  imbalance  has  observed: 

Tho  plaintiffs  in  Gary^  through  their  export  witness, 
argued  that  a school  in  a given  community  was  segregated  if 
its  percentage  of  Negroes  was  more  than  one-third  above  or 
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inoro  than  one-third  below  the  percentage  of  Negroes  in  the 
coinmunitv  at  large.  The  Urban  League,  however,  defines  a 
segregated  school  as  one  which  is  over  00  percent  Negro. 

Kaplan,  Segregation  Litigation  and  the  Schools— Part  II:  The  Gen- 
eral Northern  Problem,  58  N.  W.  U.  L.  Rev.  157, 181  (1963). 


Again  we  have  the  trinl  judge  and  a majority  of  this  court  deciding 
what  the  legislature  has  not..  The  trial  court  found  that  the  revised 
attendance  units  were  permissible  under  the  act,  but  there  is  nothiug  in 
the  act  upon  which  to  base  this  conclusion.. 

Another  uncertainty  created  by  the  act  is  itsellecton  the  traditional 
and  universally  used  neighborhood-school  concept.  The  act  directs 
school  boards  to  change  attendance  units,  taking  into  consideration  the 
prevention  of  segregation,  and  elimination  of  separation  of  children 
of  di  tie  rent  ( olor,  nice  and  nationality.  The  act  does  not  mention  con- 
siderations of  room  capacity',  distance  from  home  to  school,  trnfljc 
hazards  or  any  other  relevant  factors.  Whether  racial  imbalance  is 
just  one  factor  to  be  considered  with  these  traditionally  relevant  fac- 
tors, ns  in  Dalaban  v.  Rubin,  14  X.Y.  2d  193,  199  N.E.  2d  375) ; or 
whether  it  is  the  paramount  consideration,  ns  the  trial  jndgo  hold;  or 
whether  it  is  the  only  consideration,  as  the  act  indicates,  creates  a dis- 
tinct uncertainty  for  school  boards. 

Again  the  majority  opinion  does  what  the  legislature  failed  to  do  by 
stating: 

“Wo  deem  that  the  intention  in  the  enactment  was  not  to 
eliminate  or  minimize  consideration  by  boards  of  factors  tra- 
ditionally weighed  in  setting  school  boundaries.  Rather,  the 
intent  was  to  direct  school  boards  ia  forming  or  changing 
school  units  to  take  into  consideration  color,  race  and  nation- 
ality so  that  segregation  of  children  on  such  basis  would  bo 
prevented  nud,  whore  appropriate,  “eliminated.” 

I recognize  the  problem  of  t lying  to  provide  equal  educational  op- 
portunities in  the  state,  but  the  legislature  cannot  delegate  its  author- 
ity without  properly  defining  the  terms  liudor  which  this  authority  is 
to  be  exercised.  This  court  has  on  many  occasions  held,  that  a law 
vesting  discretionary  power  in  an  administrative  officer  without  prop- 
erly  defining  the  terms  under  which  his  discretion  is  to  bo  exercised  is 
void  as  an  unlawful  delegation  of  legislative  power.  ( ICrebs  v.  Thomp- 
son. (387  111.  471) ; Department  of  Finance  v.  Cohen , (369  111.  510) ; 
Chicagoland  Agencies,  Inc.  v.  Palmer , (364  111.  13) ; People  v.  Deck- 
man  cG  Co.,)  347  111.  92).  This  rule  applies  with  equal  force  to  a dele- 
gation of  power  to  school  authorities.  Richards  v.  Bool'd  of  Education , 
(21  111. 2d  104). 

For  the  preceding  reasons,  I would  hold  the  Armstrong  Act 
unconstitutional.  ... 

Mr.  Justice  Klixomki,  and  Mr.  Justice  Ki.uczyxski  ioiii  in  this 
dissent. 
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SCHOOL  FINANCE  CASES 


SERRANO  v.  PRIEST 
487  P.2(l  1241  (1971) 


Filed— August  30,  1071 

JUDGMENT  REVERSED 

Wo  nro  called  upon  to  determine  whether  the  California  public 
school  financing  system,  witli  its  substantial  dependence  on  local  prop- 
erty taxes  and  resultant  wide  disparities  in  school  revenue,  violates 
the  equal-protection  clause  of  the  14th  amendment.  We  have  deter- 
mined that  this  funding  schemo  invidiously  discriminates  against  the 
poor  because  it  makes  the  quality  of  a child’s  education  a function  of 
the  wealth  of  his  parents  and  neighbors.  Recognizing  as  wo  must  that 
the  right  to  an  education  in  our  public  schools  is  a fundamental  in- 
terest which  cannot  be  conditioned  on  wealth,  wo  can  discern  no  com- 
pelling State  purpose  necessitating  the  present  method  of  financing. 
We  have  concluded,  therefore,  that  such  a system  cannot  withstand 
constitutional  challenge  and  must  fall  before  tho  equal  protection 
clause. 

See  Dissenting  Opinion 

Plaintiffs,  who  arc  Los  Angeles  County  public  schoolchildren  and 
their  parents,  brought  this  class  action  for  declaratory  and  injunctive 
relief  against  certain  Stato  and  county  officials  charged  with  admin- 
istering the  financing  of  tho  California  public  school  system.  Plain- 
tiff children  claim  to  represent  a class  consisting  of  nil  public  school 
pupils  in  California,  ‘‘except  children  in  that  school  district,  the 
identity  of  which  is  presently  known,  which  school  district  affords 
tho  greatest  educational  opportunity  of  all  school  districts  within 
California.”  Plaintiff  parents  purport  to  represent  a class  of  all  par- 
ents who  have  children  in  tho  school  system  and  who  pay  real  property 
taxes  in  the  county  of  their  residence. 

Defendants  are  the  treasurer,  the  superintendent  of  public  instruc- 
tion, and  the  controller  of  tho  State  of  California,  as  well  as  the  tax 
collector  and  treasurer,  and  the  superintendent  of  schools  of  the  county 
of  Los  Angeles.  The  county  officials  are  sued  both  in  their  local  capac- 
ities and  as  representatives  of  a class  composed  of  tho  school  superin- 
tendent, tax  collector,  and  treasurer  of  each  of  the  other  counties  in 
tho  State. 
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Tho  complaint  sets  forth  three  causes  of  action.  The  first < cause 
alleges  in  substance  ns  follows . Plaintiff  children  attend  public  ele- 
mentary and  secondary  schools  located  in  specified  school  districts  in 
Los  Angeles  County,  i'll  is  public  school  svstcin  is  maintained  through- 
out California  by  a financing  plan  or  scnenie  which  relies  heavily  on 
local  property  taxes  and  causes  substantial  disparities  among  individ- 
ual school  districts  in  the  amount  of  revenue  available  per  pupil  for 
the  districts’  educational  programs.  Consequently,  districts  with 
smaller  tax  bases  are  not  able  to  spend  ns  much  money  per  child  for 
education  ns  districts  with  larger  assessed  valuations. 

It  is  alleged  that  “ns  a direct  result  of  the  financing  scheme  . . . 
substantial  disparities  in  tho  quality  and  extent  of  availability  of  edu- 
cational opportunities  exist  and  are  perpetuated  among  the  several 
school  districts  of  tho  State.  . . . [Par.]  The  educational  opportuni- 
ties made  available  to  children  attending  public  schools  in  the  districts, 
made  available  to  children  attending  public  schools  in  the  districts, 
including  plaintiff  children,  are  substantially  inferior  to  the  educa- 
tional opportunities  made  available  to  children  attending  public 
schools  in  many  other  districts  of  the  State. . . The  financing  scheme 
thus  fails  to  meet  tho  requirements  of  the  equal  protection  clause  of  the 
14th  amendment  of  the  U.S.  Constitution  and  the  California  con- 
stitution in  several  specified  respects.1 

In  tho  second  cause  of  action,  plaintiff  parents,  after  incorporating 
by  roforenco  all  tho  allegations  of  tho  lust  cause,  allego  that  as  a 
direct  result  of  tho  financing  scheme  they  are  required  to  pay  a higher 
tax  rato  than  taxpayers  in  many  otlior  school  districts  in  order  to 
obtain  for  their  children  the  same  or  lesser  educational  opportunities 
afforded  children  in  those  other  districts. 


1 The  complaint  alleges  that  the  financing  scheme: 

“A.  Makes  the  quality  of  education  for  school  age  children  in  California,  In- 
cluding Plaintiff  children,  a function  of  the  wealth  of  the  children's  parents  and 
neighbors,  ns  measured  by  the  tax  base  of  the  school  district  In  which  said  chil- 
dren reside,  and 

“B.  Makes  the  quality  of  education  for  school  age  children  in  California,  In- 
cluding Plaintiff  Children,  a function  of  the  geographical  accident  of  the  school 
district  In  which  said  children  reside,  and 

“C.  Falls  to  take  account  of  any  of  the  variety  of  educational  needs  of  the 
several  school  districts  (and  of  the  children  therein)  of  the  State  of  California, 
and 

“D.  Provides  students  living  In  some  school  districts  of  the  State  with  material 
advantages  over  students  in  other  school  districts  in  selecting  and  pursuing 
their  educational  goals,  and 

“E.  Falls  to  provide  children  of  substantially  equal  age,  aptitude,  motivation, 
and  ability  with  substantially  equal  educational  resources,  and 

“F.  Perpetuates  marked  differences  in  the  quality  of  educational  services, 
equipment  and  other  facilities  which  exist  among  the  public  school  districts 
of  the  State  as  a result  of  the  inequitable  apportionment  of  State  resources 
in  past  years. 

“G.  Tl»e  use  of  the  ‘school  district*  ns  a unit  for  the  differential  allocation 
of  educational  funds  bears  no  reasonable  relation  to  the  California  legislative 
purpose  of  providing  equal  educational  opportunity  for  all  school  children  within 
the  State. 

“H.  The  part  of  the  State  financing  scheme  which  permits  each  school  district 
to  retain  and  expand  within  that  district  all  of  the  property  tax  collected  within 
that  district  bears  no  reasonable  relation  to  any  educational  objective  or  need. 

“I.  A disproportionate  number  of  school  children  who  are  black  children, 
children  with  Spanish  surnames,  children  belonging  to  other  minority  groups 
reside  in  school  districts  in  whicli  a relatively  inferior  educational  opportunity 
is  provided.** 
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In  the  third  cnuso  of  action,  after  incorporating  by  reference  all 
the  allegations  of  the  first  two  causes,  all  plaintiffs  allege  thnt  an 
actual  controversy  has  arisen  and  now  exists  between  the  parties  as 
to  the  validity  and  constitutionality  of  tho  financing  scheme  under 
the  14th  amendment  of  tho  U.S.  Constitution  and  under  the  California 
constitution. 

Plaintiffs  pray  for:  , . 

1.  A declaration  that  tho  present  financing  system  is  unconsti- 
tutional; . . 

2.  An  order  directing  defendants  to  reallocate  school  funds  m 

order  to  remedy  this  invalidity ; and  ...... 

3.  All  adjudication  that  the  trial  court  retain  jurisdiction  of 
tho  action  so  that  it  may  restructure  the  system  if  defendants 
and  the  State  legislature  fail  to  act  within  a reasonable  time. 

All  defendants  filed  general  demurrers  to  tho  foregoing  complaint 
assorting  that  none  of  the  three  claims  stated  facts  sufficient  to  con- 
stitute a cause  of  action.  The  trial  court  sustained  the  demurrers  with 
leave  to  amend.  Upon  plaintiffs’  failure  to  amend,  defendants’  motion 
for  dismissal  was  granted  (Code  Civ.  Proc.,  § 581,  snbd.  3).  An  order 
of  dismissal  was  entered  (Code  Civ.  Proc.,  §581d),  and  this  appeal 

followed.  . 

Preliminarily  we  observe  that  in  our  examination  of  tho  instant 
complaint,  we  are  guided  by  the  long  settled  rules  for  determining  its 
sufficiency  against  a demurrer.  We  treat  the  demurrer  as  admitting  all 
material  facts  properly  pleaded,  but  not  contentions,  deductions,  or 
conclusions  of  fact  or  law  ( Dnar  v.  Yellow  Cab  Co.  (1967)  67  Cal.  2d 
695,  713).  We  also  consider  mat  tore  which  may  be  judicially  noticed 
{Id.  at  p.  716).  Accordingly,  from  time  to  time  herein  wo  shall  refer 
to  relevant  information  which  has  been  drawn  to  our  attention  either 
by  the  parties  or  by  onr  independent  research ; in  each  instance  wo 
judicially  notice  this  material  since  it  is  contained  in  publications  of 
State  officers  or  agencies  (Tioand  of  Education  v.  Watson  (196G)  63 
Cal.  2d  829, 836,  fn.  3 ; see  Evid.  Code,  § 452,  snbd.  (c) ). 

I 

We  begin  our  task  by  examining  tho  California  public  school  financ- 
ing system  which  is  the  focal  point  of  the  complaint’s  allegations.  At 
the  threshold  we  find  a fundamental  statistic — over  90  percent  of  our 
public  school  funds  derive  from  two  basic  sources: 

a.  Local  district  taxes  on  real  property ; and 

b.  Aid  from  the  State  school  fund.® 

By  far  the  major  source  of  school  revenue  is  the  local  real  property 
tax.  Pursuant  to  article  IX,  section  6 of  tho  California  constitution, 
the  legislature  has  authorized  the  governing  body  of  each  county, 
and  city  and  county,  to  levy  taxes  on  the  real  property  within  a school 
district  at  a rate  necessary  to  meet  the  district’s  annual  education 


* California  educational  revenues  for  the  fiscal  year  106&-10C0  came  from  the 
following  sources:  local  property  taxes,  56.7  percent;  state  aid,  85.5  percent; 
federal  funds,  0.1  percent;  miscellaneous  sources,  2.7  percent.  (Legislative 
Analyst,  Public  School  Finance,  Part  I,  Expenditures  for  Education  (1070)  p. 
5.  Hereafter  referred  to  as  Legislative  Analyst) 
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budget  (Ed.  Code,  §20701,  et  sen.).3  The  amount  of  revenue  which  a 
district  cun  raise  in  this  manner  thus  depends  largely  on  its  tax  base — 
that  is,  the  assessed  valuation  of  rani  property  within  its  borders.  Tnx 
bases  very  widely  throughout  the  State;  in  19G0-70,  for  example,  the 
assessed  valuation  per  unit  of  average  daily  attendance  of  elementary 
schools  children *  * ranged  from  a low  of  $103  to  a peak  of  $052,156— 
a ratio  of  nearly  1 to  10,000  (Legislative  Analyst,  Public  School 
Finance,  Part  V,  Current  Issues  in  Educational  Finance  (1071)  p.  7) 

The  other  factor  determining  local  school  revenue  is  the  rate  or  taxa- 
tion within  the  district.  Although  the  legislature  has  placed  ceilings 
on  jwrmissible  district  tax  rates  (§20751,  et  scq.),  these  statutory 
maxima  may  be  surpassed  in  a “tax  override”  election  if  a majority 
of  the  district’s  voters  approve  a higher  rate  (§  20803  et  seq.) . Nearly 
all  districts  have  voted  to  override  the  statutory  limits.  Thus  the  locally 
raised  funds  which  constitute  the  largest  portion  of  school  revenue 
are  primnrijy  a function  of  the  value  of  the  realty  within  a particular 
school  district,  coupled  with  the  willingness  of  the  district’s  residents 
to  tax  themselves  for  education. 

Mast  of  the  remaining  school  revenue  comes  from  the  State  school 
fund  pursuant  to  the  “foundation  program,”  through  which  the  State 
undertakes  to  supplement  local  taxes  in  order  to  provide  a “minimum 
amount  of  guaranteed  support  to  all  districts  . . (§17300).  With 

certain  minor  exceptions.0  the  foundation  program  ensures  that  each 
school  district  will  receive  annually,  from  State  or  local  funds,  $355 
for  each  elementary  school  pupil  (§§  17G5G,  17GG0)  and  $4S8  for  each 
high  school  student  (§  17665). 

The  State  contribution  is  supplied  in  two  principal  forms.  “Basic 
State  aid”  consists  of  a flat  grant  to  each  district  of  $125  per  pupil  per 
year,  regardless  of  the  relative  wealth  of  the  district.  (California 
Constitution,  art.  IX,  section  G,  par.  4;  Ed.  Code,  sections  17751, 
17801.)  “Equalization  aid”  is  distributed  in  inverse  proportion  to  the 
wealth  of  tho  district. 


'Hereafter,  unless  otherwise  Indicated,  all  section  references  are  to  tlie  Edu- 
cation Code. 

‘Most  school  aid  determinations  are  based  not  on  total  pnrollmpnt.  hut  on 
“average  dally  attendance”  (ADA),  a figure  computed  by  addins  together  the 
manlier  of  students  actually  prpspnt  on  pncli  school  day  and  dividing  that  total 
by  the  number  of  days  school  was  taught.  (88 11252.  11.101.  11401.)  Tn  practice, 
ADA  npnroxImntPS  OS  percent  of  total  enrollment.  (Legislative  Annlvst.  Public 
School  Flnnncp  Part  IV,  Glossary  of  Terms  Most  OPen  Used  In  School  Finance 
(1071)  p.  2.)  When  we  refer  herein  to  figures  on  a “per  pupil"  or  “per  child" 
basis. wpmenn  per  unltof  ADA. 

*Ovpr  the  period  November  1070  to  .Tnnnnry  1071  the  legislative  analyst 
provided  to  the  Legislature  a scrips  of  five  reports  which  “deal  with  the  current 
systpm  of  public  school  finance  from  kindergarten  through  the  community  eollpge 
and  are  designed  to  provide  a working  knowledge  of  the  system  of  school  finance." 
(Legislative  Analyst.  Part  I.  supra,  p.  1.)  The  serlps  Is  as  follows:  Part  I.  Ex- 
penditures for  Education:  Part  II.  The  State  School  Fund:  Its  Derivation  and 
Distribution  : Part.  TTI.  The  Foundation  Program : Tart  IV.  Glossary  of  Terms 
Most  Often  Used  In  School  Finance;  Part  V,  Current  Issups  In  Educational 
Finance. 

'Districts  which  maintain  “unnecessary  small  schools"  receive  $10  per  pupil 
less  In  foundation  funds.  (8  1 7055.5  otspn.) 

Cprtnln  types  of  school  districts  are  eligible  for  “bonus"  foundation  funds. 
Elementary  districts  receive  an  additional  $30  for  each  student  in  grades  1 through 
8:  this  sum  Is  Intended  to  reduce  class  size  in  those  grades.  (817074.)  Unified 
school  districts  got  an  extra  $20  per  child  in  foundation  support  (§§  17071-17073. ) 
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To  compute  tho  amount  of  equalization  aid  to  which  a district  is  en- 
titled, the  State  superintendent  of  public  instruction  first  determines 
how  much  local  property  tax  revenue  would  be  generated  if  tho  district 
wore  to  levy  a hypothetical  tax  at  a rate  of  $1  on  each  $100  of  assessed 
valuation  in  elementary  school  districts  and  $0.80  per  $100  in  high 
school  districts.7  (Section  17702.)  To  that  figure,  he  adds  the  $125  per 
pupil  basic  aid  grant.  If  the  sum  of  those  two  amounts  is  less  than 
tho  foundation  program  minimum  for  that  district,  the  State  con- 
tributes the  difference.  (Sections  17001,  17902.)  Thus,  equalization 
funds  guarantee  to  the  poorer  districts  a basic  minimum  revenue, 
while  wealthier  districts  are  ineligible  for  such  assistance. 

An  additional  State  program  of  “supplemental  aid”  is  available 
to  subsidize  particularly  poor  school  districts  which  are  willing  to 
make  an  extra  local  tax  effort.  An  elementary  district  with  an  assessed 
valuation  of  $12,500  or  less  per  pupil  may  obtain  up  to  $125  more  for 
each  child  if  it  sets  its  local  tax  rate  above  a certain  statutory  level.  A 
high  school  district  whose  assessed  valuation  does  not  exceed  $24,500 
per  pupil  is  eligible  for  a supplement  of  up  to  $72  per  child  if  its  local 
tax  is  sufficiently  high.  (Sections  17920-17926.) 8 

Although  equalization  aid  p.nd  supplemental  aid  temper  the  dis- 
parities which  result  from  the  vast  variations  in  real  property  assessed 
valuation,  wide  differentials  remain  in  the  revenue  available  to  indi- 
vidual districts  and,  consequently,  in  the  level  of  educational  expendi- 
tures.® For  example,  in  Los  Angeles  County,  where  plaintiff  children 


7 This  Is  simply  a “computational”  tax  rate  used  to  measure  the  relative 
wealth  of  the  district  for  equalization  purposes.  It  bears  no  relation  to  the  tax 
rate  actually  set  by  the  district  In  levying  local  real  property  taxes. 

•Some  further  equalizing  effect  occurs  through  a special  areawide  foundation 
program  In  districts  Included  lu  reorganization  plans  which  were  disapproved 
at  an  election.  (§  17080  et  seq.)  Under  this  program,  the  assessed  valuation  of 
all  the  Individual  districts  In  an  area  Is  pooled,  and  an  actual  tax  Is  levied  at 
a rate  of  $1  per  $100  for  elementary  districts  and  $.S0  for  high  school  districts. 
The  resulting  revenue  is  distributed  among  the  Individual  districts  according 
to  the  ratio  of  each  district’s  foundation  level  to  the  nrenwlde  total.  Thus,  poor 
districts  effectively  share  in  the  higher  tax  bases  of  their  wealthier  neighbors. 
However,  any  district  Is  still  free  to  tax  Itself  at  a rate  higher  than  $1  or  $.80; 
such  additional  revenue  is  retained  entirely  by  the  taxing  district. 

* Statistics  compiled  by  the  legislative  analyst  show  the  following  range  of 
assessed  valuations  per  pupil  for  the  1000-1970  school  year : 


Elementary  High  school 


Low $103  $11,959 

Median 19, 600  41, 300 

High 952,  156  349, 093 


( Legislative  Analyst,  Part  V.  supra,  p.  7.) 

Per  pupil  expenditures  during  that  year  also  varied  widely: 


Elementary 

High  school 

Unified 

Low 

$407 

$722 

$612 

Median 

672 

898 

766 

High 

2, 586 

1,  757 

2,414 
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attend  school,  the  Baldwin  Park  Unified  School  District  expended 
only  $577.40  to  educate  each  of  its  pupils  in  1008-69;  during  the  same 
year  the  Pasadena  Unified  School  Distinct  spent  $840.19  on  every  stu- 
dent; and  the  Beverly  Hills  Unified  School  District  paid  out  $1,231.72 
per  child.  (California  Department  of  Education,  California  public 
schools,  Selected  Statistics  1968-09  (1970)  table  IV-11,  pp.  90-91.) 
The  source  of  these  disparities  is  unmistakable:  in  Baldwin  Park  the 
assessed  valuation  per  child  totaled  only  $3,706;  in  Pasadena,  assessed 
valuation  was  $13,706;  while  in  Beverly  Hills,  the  corresponding  fig- 
ure was  $50,885 — a ratio  of  l-to-4-to-13.  (Id.)  Thus,  the  State  grants 
are  inadequate  to  offset  the  inequalities  inherent  in  a financing  system 
based  on  widely  varying  local  tax  bases. 

Furthermore,  basic  did,  which  constitutes  about  half  of  the  State 
educational  funds  (Legislative  Analyst,  Public  School  Finance,  pt.  II, 
The  State  School  Fund:  Its  Derivation,  Distribution,  and  Apportion- 
ment (1970) p.  9),  actually  widens  the  gap  between  rich  and  poor  dis- 
tricts. (See  California  Senate  Fact  Finding  Committee  on  Revenue 
and  Taxation,  State  and  Local  Fiscal  Relationships  in  Public  Educa- 
tion in  California  (1965)  p.  19.)  Such  aid  is  distributed  on  a uniform 

Ser  pupil  basis  to  all  districts,  irrespective  of  a district’s  wealth, 
loverly  Hills,  ns  well  ns  Baldwin  Park,  receives  $125  from  the  State 
for  each  of  its  students. 

For  Baldwin  Park  the  basic  grant  is  essentially  meaningless.  Un- 
der the  foundation  program  the  State  must  make  up  the  difference 
between  $355  per  elementary  child  and  $47.91,  the  amount  of  revenue 
per  child  which  Baldwin  Park  could  raise  by  levying  n tax  of  $1 
per  $100  of  assessed  valuation.  Although  under  present  law,  that  dif- 
ference is  composed  partly  of  basic  aid  and  partly  of  enunlization  aid, 
if  the  basic  aid  grant  did  not  exist,  the  district  would  still  receive 
the  same  amount  of  State  aid — all  in  equalizing  funds. 

For  Beverly  Hills,  however,  the  $125  flat  grant  has  real  financial 
significance.  Since  a tax  rate  of  $1  per  $100  there  would  produce 
$870  per  elementary  student,  Beverly  Hills  is  for  too  rich  to  qualify 
for  equalizing  aid.  Nevertheless,  it  still  receives  $125  per  child  from 
the  State,  thus  enlarging  the  economic  chasm  between  it  and  Baldwin 
Park.  (See  Coons,  C1une&  Sugarman,  “Educational  Opportunity:  A 
Workable  Constitutional  Test  for  State  Financial  Structures”  (1969) 
57  Cal.L.Rev.  305,315.) 

n 

Having  outlined  the  basic  framework  of  California  school  finan- 
cing, wo  take  up  plaintiffs’  legal  claims.  Preliminarily,  we  reject  their 
contention  that  the  school  financing  system  violates  article  IX, 
section  5 of  the  California  Constitution,  which  states,  in  pertinent 

{>art:  “The  legislature  shall  provide  for  a system  of  common  schools 
>y  which  a free  school  shall  bo  kept  up  and  supported  in  each  district 


(7d.atp.  8.) 

Similar  spending  disparities  have  been  noted  'throughout  the  country,  partic- 
ularly when  suburban  communities  and  urban  ghettos  are  compared.  (See,  e.g., 
Report  of  the  National  Advisory  Commission  on  Civil  Disorders  (Bantam  ed. 
1008)  pp.  434-436 ; U.S.  Commission  on  Civil  Rights.  Racial  Isolation  in  the  Public 
Schools  (1967)  pp.  25-;  Conant,  Slums  and  Suburbs  (1061)  pp.  2-3;  Levi,  The 
University,  The  Professions,  and  the  Law  (1968)  56  Cal.  L.  Rev.  251,  258-259.) 
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at  least  6 months  in  every  year.  . . .”  [Italics  added.]  10  Plaintiffs’ 
argument  is  that  the  present  financing  method  produces  separate  and 
distinct  systems,  each  offering  an  educational  program  which  varies 
with  the  relative  wealth  of  the  district’s  residents.  > > 

We  have  held  that  the  word  ‘‘system,”  as  used  in  article  IX, 
section  5,  implies  a “unity  of  purpose  as  well  as  an  entirety  of  operation, 
and  the  direction  to  the  legislature  to  provide  ‘a’  system  of  common 
schools  means  one  system  which  shall  be  applicable  to  all  the  com- 
mon schools  within  the  State.”  (Kennedy  v.  Miller  (1893)  07  Cnl.429, 
432.)  However,  we  have  never  interpreted  the  constitutional  provision 
to  require  equal  school  spending;  we  have  ruled  only  that  the  educa- 
tional system  must  bo  uniform  in  terms  of  the  prescribed  course  of 
study  and  educational  progression  from  grade  to  grade.  ( Piper  v. 
Big  Pine  School  Diet.  (1024)  193  Cal.  664, 669,  G73) 

Wo  think  it.  would  be  erroneous  to  hold  otherwise.  While  article 
IX,  section  5,  makes  no  reference  to  school  financing,  section  C of  that 
samo  article  specifically  authorizes  the  very  element  of  the  fiscal 
system  of  which  plaintiffs  complain.  Section  0 states,  in  part: 

The  legislature  shall  provide  for  the  levying  annually  by 
the  governing  board  of  each  county,  and  city  and  county,  of 
such  school  cfistrict  taxes,  at  rates  ...  as  will  produce  in  each 
fiscal  year  such  revenue  for  each  school  district  as  the  gov- 
erning board  thereof  shall  determine  is  required. ... 

Elementary  principles  of  construction  dictate  that  where  constitu- 
tional provisions  can  reasonably  be  construed  to  avoid  a conflict,  such 
an  interpretation  should  be  adopted.  (People  v.  Western  Airlines,  Inc. 
(1954)  42  Cal.  2d  621,  637,  app.  disin.  (1954)  348  U.S.  859.)  This 
maxim  suggests  that  section  5 should  not  be  construed  to  apply  to 
school  financing;  otherwise  it  would  clash  with  section  6.  If  the  two 
provisions  were  found  irreconcilable,  section  6 would  prevail  because 
it  is  more  specific  and  was  adopted  more  recently  (hi.;  County  of 
Placer  v.  Aetna  Cos.  etc.  Co.  (1958)  50  Cal.  2d  182, 189.)  Consequently, 
we  must  reject  plaintiff’s  argument  that  the  provision  in  section  5 for 
a “system  of  common  schools”  requires  uniform  educational  expendi- 
tures. 


Having  disposed  of  these  preliminary  matters,  we  take  up  the  chief 
contention  underlying  plaintiffs’  complaint;  namely,  that  the  Cali- 
fornia public  school  financing  scheme  violates  the  equal  protection 
clause  of  the  14tli  amendment  to  the  U.S.  Constitution.11 


10  Plaintiffs’  complaint  does  not  specifically  refer  to  article  IX,  section  5.  Rather 
it  alleges  that  the  financing  system  “fails  to  meet  minimum  requirements  of 
the  * * * fundamental  law  and  Constitution  of  the  State  of  California,”  citing 
several  other  provisions  of  the  state  Constitution.  Plaintiffs’  first  specific  refer- 
ence to  article  IX,  section  5,  is  made  In  their  brief  on  appeal.  We  treat  plaintiffs’ 
claim  under  this  section  as  though  it  had  been  explicitly  raised  in  their 
complaint. 

“The  complaint  also  alleges  that  the  financing  system  violates  article  I,  sec- 
tions 11  and  21,  of  the  California  Constitution.  Section  11  provides : “All  laws  of 
a general  nature  shall  have  a uniform  operation.”  Section  21  states : “No  special 
privileges  or  immunities  shall  ever  be  granted  which  may  not  be  altered,  revoked, 
or  repealed  by  the  Legislature;  nor  shall  any  citizen,  or  class  of  citizens,  be 
granted  privileges  or  immunities  which,  upon  the  same  terms,  shall  not  be 
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As  recent  decisions  of  this  court  have  pointed  out,  the  U.S.  Supreme 
Court  has  employed  a two-level  test  for  measuring  legislative  classi- 
fications against  the  equal  protection  clause.  “In  the  area  of  economic 
regulation,  the  High  Court  has  exercised  restraint,  investing  legisla- 
tion with  a presumption  of  constitutionality  and  requiring  merely 
that  distinctions  drawn  by  a challenged  statute  bear  some  rational 
relationship  to  a conceivable  legitimate  state  purpose.  [Citations.] 

“On  the  other  hand,  in  cases  involving  ‘suspect  classifications’  or 
touching  on ‘fundamental  interests,’  [fns.  omitted]  the  court  has  adopt- 
ed an  attitude  of  active  and  critical  analysis,  subjecting  the  classifica- 
tion to  strict  scrutiny.  [Citations.]  Under  the  strict  standard  applied 
in  such  cases,  the  State  bears  the  burden  of  establishing  not  only  that 
it  has  a compelling  interest  which  justifies  the  law  but  that  the  distinc- 
tions drawn  by  the  law  are  necessary  to  further  its  purpose.”  ( West- 
brook v.  Mihaly  (1970)  2 Cal.  3d  765,  784-785,  vacated  on  other 


In  recent  years,  the  U.S.  Supreme  Court  has  demonstrated  a marked 
antipathy  toward  legislative  classifications  which  discriminate  on  the 
basis  of  certain  “suspect”  personal  characteristics.  One  factor  which 
has  repeatedly  come  under  the  close  scrutiny  of  the  high  court  is 
wealth.  “Lines  drawn  on  the  bnsisof  wealth  or  property,  like  those  of 
race  [citation],  are  traditionally  disfavored.”  (Harper  v.  Virginia  Bd. 
of  Elections  (I960)  383  U.S.  663, 668.)  Invalidating  the  Virginia  poll 
tax  in  Harper , the  Court  stated : 

To  introduce  wealth  or  payment  of  a fee  as  a measure  of 
a voter’s  qualifications  is  to  introduce  a capricious  or  irrele- 
vant factor.  (Id.)  [A]  careful  examination  on  our  part  is 
especially  warranted  where  lines  are  drawn  on  the  basis  of 
wealth  ...  [a]  factor  which  would  independently  render 
a classification  highly  suspect  and  thereby  demand  a more 
exacting  judicial  scrutiny.  [Citations.] 

(McDonald  v.  Board  of  Elections  (1969)  394  U.S.  802,  807.)  (See 
also  Tate  v.  Short  (1971)  39  U.S.  L.  Week  4301;  Williams  v.  Illinois 
(1970)  399  U.S.  235;  Roberts  v.  La  Vallee  (1967)  389  U.S.  40;  Anders 
v.  California  (1967)  386  U.S.  738;  Douglas  v.  California  (1963)  372 
U.S.  353 ; Smith  v.  Bennett  (1961)  365  U.S.  708 ; Bums  v.  Ohio  (1959) 
360  U.S.  252;  Oriffm  v.  Illinois  (1956)  351  U.S.  12;  In  re  Antazo , 
supra , 3 Cal.  3d  100;  see  generally,  Michelman,  “The  Supreme  Court, 
1968  Term,  Foreword : On  Protecting  the  Poor  Through  the  Four- 
teenth Amendment”  (1969)  83  Harv.  L.  Rev.  7,  19-33.) 

Plaintiffs  contend  that  the  school  financing  system  classifies  on 
the  basis  of  wealth.  We  find  this  proposition  irrefutable.  A s we  have 
already  discussed,  over  half  of  all  educational  revenue  is  raised  locally 

granted  to  nil  citizens."  We  linve  construed  these  provisions  ns  “substantially  the 
equivalent”  of  the  equnl  protection  clnuse  of  the  Fourteenth  Amendment  to  the 
federal  Constitution  (Dept,  of  Mental  Hvoiene  v.  Kirchner  (1965)  62  Cnl.  2d  586, 
58S. ) Consequently,  our  nnnlysls  of  plaintiffs’  federal  equnl  protection  conten- 
tion is  nlso  applicable  to  their  olnlm  under  these  state  constitutionnl  provisions. 


A — Wealth  as  a Suspect  Classification' 


) 3 Cal.  3d  100,  HO- 
1969)  71  Cal.  2d  566, 
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by  levying  taxes  on  real  property  in  the  individual  school  districts. 
Above  the  foundation  program  minimum  ($355  per  elementary  stu- 
dent and  $488  per  high  school  student),  the  wealth  of  a school  dis- 
trict, as  measured  by  its  assessed  valuation,  is  the  major  determinant 
of  educational  expenditures.  Although  the  amount  of  money  raised 
locally  is  also  a function  of  the  rate  at  which  the  residents  of  a dis- 
trict are  willing  to  tax  themselves,  as  a practical  matter  districts  with 
small  tax  bases  simply  cannot  levy  taxes  at  a rate  sufficient  to  produce 
the  revenue  that  more  affluent  districts  reap  with  minimal  tax  efforts. 
(See  fn.  15,  infra,  and  accompanying  text.)  For  example,  Baldwin 
Park  citizens,  who  paid  a school  tax  of  $5.48  per  $100  of  assessed 
valuation  in  1968-69,  were  able  to  spend  less  than  half  as  much  on 
education  as  Beverly  Hills  residents,  who  were  taxed  only  $2.38  per 
$100.  (California  Department  of  Education,  op.  cit.  supra,  table  III- 


scl 

essentially  this:  through  basic  aid,  the  State  distributes  school  funds 
equally  to  all  pupils;  through  equalization  aid,  it  distributes  funds  in 
a manner  beneficial  to  the  poor  districts.  However,  State  funds  con- 
stitute only  one  part  of  the  entire  school  fiscal  system.12  The  founda- 
tion program  partially  alleviates  the  great  disparities  in  local  sources 
of  revenue,  but  the  system  as  a whole  generates  school  revenue  in 
proportion  to  the  wealth  of  tho  individual  district.13 

Defendants  also  urge  that  neither  assessed  valuation  per  pupil  nor 
expenditure  per  pupil  is  a reliable  index  of  the  wealth  of  a district  or 
of  its  residents.  The  former  figure  is  untrustworthy,  they  assert,  be- 
cause a district  with  a low  total  assessed  valuation  but  a miniscule 
number  of  students  will  have  a high  per  pupil  tax  base  and  thus  ap- 
pear wealthy.  Defendants  imply  that  the  proper  index  of  a district's 
wealth  is  the  total  assessed  valuation  of  its  property.  We  think  de- 
fendants’.contention  misses  the  point.  The  only  meaningful  measure 
of  a,  district’s  wealth  in  the  present  context  is  not  the  absolute  value 
of  its  property,  but  the  ratio  of  its  resources  to  pupils,  because  it  is  the 

“The  other  major  portion  is,  of  course,  locally  raised  revenue;  It  Is  clear 
that  such  revenue  is  a part  of  the  overall  educational  financing  system.  As  we 
pointed  out,  supra,  article  IX,  section  0 of  the  state  Constitution  specifically  au- 
thorizes local  districts  to  levy  school  taxes.  Section  20701  et  seq.  of  the  Educa- 
tion Code  details  the  mechanics  of  this  process, 

“Defendants  ask  us  to  follow  Briggs  v.  Eerrlgan  (D.  Mass.  1969)  807  P.  Supp. 
205,  a ltd.  (1st  Clr.  1070)  431  F.2tl  907,  which  held  that  the  City  of  Boston  did 
not  violate  the  equal  protection  clause  in  failing  to  provide  federally  subsidized 
lunches  at  nil  of  its  schools.  The  court  found  that  such  lunches  were  offered  only 
at  schools  which  hod  kitchen  nnd  cooking  facilities.  As  a result,  In  some  cases 
the  Inexpensive  meals  were  available  to  well-to-do  children,  but  not  to  needy  ones. 

We  do  not  find  this  decision  relevant  to  the  present  action.  Here,  plaintiffs 
specifically  allege  that  the  allocation  of  school  funds  systematically  provides 
greater  educational  opportunities  to  affluent  childen  than  ore  afforded  to  the  poor. 
By  contrast,  In  Briggs  the  court  found  no  wealth-oriented  discrimination : “Thera 
Is  no  pattern  such  that  schools  with  lunch  programs  predominate  In  areas  of 
relative  wealth  nnd  schools  without  the  program  In  areas  of  economic  depriva- 
tion.” (Jtf.nt  p.802.) 

Furthermore,  the  nature  of  the  right  Involved  In  the  two  cases  Is  very  dif- 
ferent. The  instant  action  concerns  the  right  to  an  education,  which  we  have  de- 
termined to  be  fundamental.  (See  infra.)  Availability  of  an  Inexpensive  school 
lunch  can  hardly  be  considered  of  such  constitutional  significance. 
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latter  figure  which  determines  how  much  the  district  can  devote  to 
educating  each  of  its  students.1' 

But,  say  defendants,  the  expenditure  per  child  docs  not  accurately 
reflect  a (listrict’s  wealth  because  that  expenditure  is  partly  deter- 
mined by  the  district’s  tax  rate.  Thus,  a district  with  a high  total 
assessed  valuation  might  levy  a low  school  tax,  and  end  up  spending 
the  same  amount  per  pupil  as  a poorer  district  whose  residents  opt  to 
pay  higher  taxes.  This  argument  is  also  mcritlcss.  Obviously,  the 
richer  district  is  favored  when  it  can  provide  the  same  educational 
quality  for  its  children  with  less  tax  effort.  Furthermore,  as  a statis- 
tical matter,  the  poorer  districts  arc  financially  unable  to  raise  their 
taxes  high  enough  to  match  the  educational  offerings  of  wealthier 
districts.  (Legislative  analyst,  part  V,  supra,  pp.  8-9.)  Thus,  affluent 
districts  can  have  their  cako  and  eat  it,  too : They  can  provide  a high 
quality  education  for  their  children  while  paying  lower  taxes.1®  Poor 
districts,  bjf  contrast,  have  no  cake  at  all. 


11  Gorman  Elementary  District  In  Los  Angelos  County,  for  example,  lias  a total 
assessed  valuation  of  $0,003,005.  lint  only  41  students,  yielding  a per  pupil  tax 
base  of  $147,002.  We  find  It  significant  that  Gorinan  spent  $1,378  per  student  oil 
education  In  1008-1000.  even  more  than  Beverly  Hills.  (Cal.  Dept,  of  Ed.,  op.  clt. 
supra,  table  TV-11,  p.  00.) 

We  realize,  of  course,  that  a portion  of  the  high  per-pnpll  expenditure  In  a 
district  like  Gorman  inny  be  attributable  to  certain  cosls,  like  a principal Is  salary, 
which  do  not  vary  with  the  size  of  the  school.  On  such  expenses,  small  schools 
cannot  achieve  the  economies  of  scale  available  to  a larger  district  To  tills  extent, 
the  high  per-pupli  spending  In  a small  district  may  be  a paper  statistic,  which  Is 
unrepresentative  of  significant,  differences  In  educational  opportunities.  On  the 
other  band,  certain  economic  "Inefficiencies.”  such  ns  a low  pnpll-tencher  ratio, 
mnv  have  a positive  ednmtlonnl  Impact.  The  extent  to  which  high  spending  in 
such  districts  represents  actual  educational  advantages  Is.  of  conroe.  n e* ' ™ 

proof.  (See  fn.  10.  infra.)  (See  generally  Hobson  v.  7fo««Ctt  (D.D.C.  1907).  -Ofi 
P.  Snpp.  401,  437,  nflfd.  sub.  noin.  Srnuck  v.  Hobson  (D.C.  Clr.  1000),  408  P.  2d 

“"In  some  cases  districts  with  low  expenditure  levels  have  correspondingly 
low  tnx  rates.  In  many  more  cases,  however,  quite  the  opposite  Is  true:  districts 
with  unusually  low  expenditures  lmve  unusually  high  tnx  rntes  owing 
limited  tnx  base.”  (Legislative  Analyst,  Part  V,  supra,  p.  8.)  The  following  table 
demonstrates  this  relationship: 

Comparison  of  selected  lax  rales  and  expenditure  levels  in  selected  counties,  1968-69 


Assessed  „ 

value  ner  Expondlturo 

ADA  ADA  Tnx  rat©  per  ADA 


Alameda: 

Emory  Unified-- 

Newark  Unified 

Fresno: 

Coalinga  Unified 

Clovis  Unified — 

Kern: 

Rio  Bravo  Elementary. 
Lainont  Elementary... 
Los  Angeles: 

Beverlv  ITills  Unified... 
Baldwin  Park  Unifiod.. 


586 
8,  638 

$100, 187 
0,048 

2,  640 
8,  144 

33,  244 
0,480 

121 
1,  847 

136, 271 
5,071 

5,  542 
13,  108 

50, 885 
3, 706 

$2.  57 

$2,  223 

6.65 

610 

2.  17 

963 

4.  28 

566 

1.  05 

1,  546 

3.06 

533 

2.38 

1,  232 

6.48 

577 

This  fact  1ms  received  comment  In  reports  by  several  California  governinental 
units.  “[S]ome  school  districts  are  able  to  provide  a high-expeutllture  school 
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Finally,  defendants  suggest  that  the  wealth  of  a school  district  docs 
not  necessarily  reflect  the  wealth  of  the  families  who  live  there.  Tho 
simple  answer  to  this  argument  is  that  plaintiffs  have  alleged  that  there 
is  a correlation  between  a district’s  per  pupil  assessed  valuation,  and 
tho  wealth  of  its  residents  and  we  treat  these  material  facts  as  admitted 
by  the  demurrers. 

More  basically,  however,  we  reject  defendants’  underlying  thesis  that 
classification  by  wealth  is  constitutional  so  long  ns  the  wealth  is  that 
of  tho  district,  not  tho  individual.  We  think  that  discrimination  on  tho 
basis  of  district  wealth  is  equally  invalid.  The  commercial  and  indus- 
trial property  which  augments  a district’s  tax  base  is  distributed  un- 
evenly throughout  the  State.  To  allot  more  educational  dollars  to  the 
children  of  one  district  than  to  those  of  another  merely  because  of  tho 
fortuitous  presence  of  such  property  is  to  make  tho  quality  of  a child’s 
education  dependent  upon  the  location  of  private  commercial  and  in- 
dustrial establishments.10  Surely,  this  is  to  roly  on  tho  most  irrelevant 
of  factors  ns  the  basis  for  educational  financing. 


program  at  rntes  of  tnx  which  are  relatively  low,  while  other  districts  mast  tax 
themselves  heavily  to  finance  a low-expenditure  program.  . . . [Par.]  One  sig- 
nificant criterion  of  a public  activity  Is  that  It  seeks  to  provide  equal  treatment 
of  equals.  The  present  system  of  public  education  ...  In  California  falls  to  meet 
this  criterion,  both  with  respect  to  provision  of  services  and  with  respect  to  the 
geographic  distribution  of  the  tax  burden.”  (Cal.  Senate  Fact  Finding  Commit- 
tee on  Revenue  and  Tnxntlon,  op.  cit.  supra,  p.  20.) 

••California’s  present  system  of  school  support  Is  based  largely  on  a sharing 
between  the  state  and  school  districts  of  the  expenses  of  education.  In  this  system 
of  sharing,  the  school  district  1ms  but  one  source  of  revenue — the  property  tax. 
Therefore,  Its  abilltv  to  share  depends  upon  its  assessed  valuation  per  pupil  and 
Its  tnx  effort.  The  variations  existing  In  local  ability  (assessed  valuation  per 
pupil)  and  tax  effort  (tnx  rate)  present  problems  which  deny  equal  educational 
opportunity  and  local  tax  equity.”  (Cal.  State  Dept,  of  Ed.,  Recommendations  on 
Public  Seliool  Support  (1907)  p.  00.)  (Quoted  In  Horowitz  & Nc  trlng,  Equal 
Protection  Aspects  of  Inequalities  in  Public  Education  and  Public  Assistance 
Programs  from  Place  to  Place  IVHhIn  a State  (1008)  15  U.C.L.A.  L.Rev.  787, 


806  ) 

’"  Defendants  contend  that  different,  levels  of  educational  expenditure  do  not 
affect,  the  quality  of  education.  However,  plaintiffs’  complaint  specifically  alleges 
the  contrary,  and  for  purposes  of  testing  the  sufficiency  of  a complaint  against  a 
general  demurrer,  we  must  take  its  allegations  to  be  true. 

Although  we  recognize  that,  there  Is  considerable  controversy  among  educators 
over  the  relative  Impact  of  educational  spending  and  environmental  Influences  on 
school  achievement  (compare  Coleman,  ct  nl.,  Kqunllty  of  Educational  Opportu- 
nity (U.S.  Office  of  Ed.  1900)  with  Guthrie,  Klelndorfer,  Levin  & Stout,  Schools 
and  Inequality  (1971) ; see  generally  Coons  & Sugarman,  supra,  57  Cal.  L.  Rev. 
305  310-311,  fn.  10),  we  note  that  the  several  courts  which  have  considered  con- 
tentions similar  to  defendants’  have  uniformly  rejected  them. 

In  Mcfnnis  v.  Shapiro  (N.D.  111.  1908)  293  F.  Supp.  327,  nflfd.  mem.  sub  nom. 
MoTunls  v.  Ogllvlc  (1909)  394  U.S.  332,  heavily  relied  on  by  defendants,  a three- 
judge  federal  court  stated : “Presumably,  students  receiving  a $1,000  education 
are  better  educated  that,  [sic]  those  acquiring  a $000  schooling.”  (Fn.  omitted.) 
(Td.  nt  p.  331.)  In  Hargrave  v.  Kirk  (M.D.  Fla.  1970)  313  F.  Supp.  944,  vacated 
on  other  grounds  sub  noin.  Askew  v.  Hargrave  (1971)  401  U.S.  470,  the  court 
declared : '‘Turning  now  to  the  defenses  asserted,  It.  may  be  that  in  the  abstract 
•the  difference  In  dollnrs  available  does  not  necessarily  produce  a difference  in 
the  quality  of  education.’  But  this  abstract  statement  must  give  way  to  proof  to 
the  contrary  In  this  case."  (Id.  nt  p.  947.)  ... 

Spending  differentials  of  up  to  $130  within  a district  were  characterized  as 
“spectacular"  in  Hobson  v.  Hansen,  supra,  209  F.  Supp.  401.  Responding  to  defend- 
ants’ claim  that,  the  varying  expenditures  did  not  reflect  actual  educational  bene- 
fits. tlie  court  replied : “To  a great  extent  . . . defendants’  own  evidence  verifies 
that,  the  comparative  per  pupil  expenditures  do  refer  to  actual  educational  advan- 
tages in  the  high-cost  schools,  especially  with  resect  to  the  caliber  of  the  teach- 
ing stuff."  (Id.  at  p.  438.) 
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Defendants,  Assuming  for  the  sake  of  argument  that  the  financing 
system  does  classify  by  wealth,  nevertheless  claim  that  no  constitutional 
infirmity  is  involved  because  the  complaint  contains  no  allegation  of 
purposeful  or  intentional  discrimination.  (Cf.  Oomillion  v.  Lightfoot 
(1960)  364  U.S.  339.)  Thus,  defendants  contend,  any  unequal  treat- 
ment is  only  de  facto,  not  de  jure.  Since  the  U.S.  Supremo  Court  has 
not  held  de  facto  school  segregation  on  the  basis  of  race  to  be  uncon- 
stitutional, so  the  argument  goes,  de  facto  classifications  on  the  basis 
of  wealth  are  presumptively  valid. 

We  think  that  the  whole  structure  of  this  argument  must  fall  for 
want  of  a solid  foundation  in  law  and  logic.  First,  none  of  the  wealth 
classifications  previously  invalidated  by  the  U.S.  Supreme  Court  or 
this  court  has  been  the  product  of  purposeful  discrimination.  Instead, 
these  prior  decisions  have  involved  “unintentional”  classifications 
whose  impact  simply  fell  more  heavily  on  the  poor. 

For  example,  several  cases  have  held  that  whore  important  rights 
arc  at  stake,  the  State  has  an  affirmative  obligation  to  relieve  an  indig- 
ent of  the  burden  of  his  own  poverty  by  supplying,  without  charge, 
certain  goods  or  services  for  which  others  must  pay.  In  Griffin  v. 
Illinois , supra , 351  U.S.  12,  the  High  Court  mica  that  Illinois  was 
required  to  provide  a poor  defendant  with  a free  transcript  on  ap- 
peal.17 Douglas  v.  California,  supra,  372  U.S.  353,  held  that  an  indigent 
poison  has  a right  to  cou  rt-appointed  counsel  on  appeal. 

Other  cases  dealing  with  the  factor  of  wealth  have  hold  that  a State 
may  not  impose  on  on  indigent  certain  payments  which,  although  neu- 
tral on  their  face,  may  have  a discriminatory  effect.  In  Harper  v. 
Virginia  Board  of  Elections , supra,  383  U.S.  663,  the  High  Court 
struck  down  a $1.50  poll  tax,  not  because  its  purpose  was  to  deter  in- 
digents from  voting,  but  because  its  result  might  bo  such.  (Id.  at  p. 
666,  footnote  3.)  Wo  held  in  In  re  Antazo,  supra } 3 California  3d  100, 
that  a poor  defendant  was  denied  equal  protection  of  the  laws  if  ho 
was  imprisoned  simply  because  he  could  not  afford  to  pay  a fine.  (Ac- 
cord, Tate  v.  Short,  supra,  39  U.S.  L.  Week  4301;  Williams  v.  Illinois, 
supra,  399  U.S.  235; 18  see  Boddie  v.  Connecticut  (1971)  39  U.S.L. 
Week  4294,  discussed  footnote  21,  in  fra.)  In  summary,  prior  decisions 
have  invalidated  classifications  based  on  wealth  even  in  the  absence  of 
a discriminatory  motivation. 


17  Justice  Hnrlnn,  dlsentlng  In  Griffin,  declared : "Nor  is  tills  a case  where  the 
State’s  own  action  has  prevented  a defendant  from  appealing.  [Citations.]  All 
that  Illinois  has  done  Is  to  fail  to  alleviate  the  consequences  of  differences  in 
economic  circumstances  that  exist  wholly  apart  from  any  state  action.  [Par.] 
The  Court  thus  holds  that,  at  least  In  this  area  of  criminal  appeals,  the  Equal 
Protection  Clause  imposes  on  the  States  an  affirmative  duty  to  lift  the  handicaps 
flowing  from  differences  in  economic  circumstances."  (351  U.S.  atp.  34.) 

“Numerous  cases  Involving  racial  classifications  have  rejected  the  contention 
that  purposeful  discrimination  is  a prerequisite  to  establishing  a violation  of  the 
equal  protection  clause.  In  Jlobson  v.  Hansen,  supra,  2(10  F.Snpp.  401,  Judge 
Skelly  Wright  stated:  "Orthodox  equal  protection  doctrine  can  be  encapsulated 
in  a single  rule  : government  action  which  without  justification  imposes  unequal 
burdens  or  awards  unequal  benefits  is  unconstitutional.  The  complaint  that  ana- 
lytically no  violation  of  equal  protection  vests  unless  the  inequalities  stem  from 
a deliberately  discriminatory  plan  is  simply  false.  Whatever  the  law  was  once  it  is 
a testament  to  our  maturing  concept  of  equality  that,  with  the  help  of  Supreme 
Court  decisions  in  the  last  decade,  we  now  firmly  recognize  that  the  arbitrary 
qnnllty  of  thoughtlessness  can  be  as  disastrous  and  unfair  to  private  rights  and 
the  public  interest  as  the  perversity  Qf  a willful  scheme.  [Par.]  Theoretically, 

491 


..  >.  * 

* h *• ; \ 


mm 


497 


We  turn  now  to  defendants’  related  contention  that  the  instant  case 
involves  at  most  do  facto  discrimination.  We  disagree.  Indeed,  we  find 
the  case  unusual  in  the  extent  to  which  governmental  action  is  the 
cause  of  the  wealth  classifications.  The  school  funding  scheme  is  man* 
dated  in  every  detail  by  the  California  constitution  and  statutes.  Al- 
though privato  residential  and  commercial  patterns  may  be  partly 
responsible  for  the  distribution  of  assessed  valuation  throughout  the 
State,  euch  patterns  are  shaped  and  hardened  by  zoning  ordinances 
and  other  governmental  land-use  controls  which  promote  economic 
exclusivity.  (Cf.  San  Francisco  Unified  School  Dist.v.  Johnson  (1971) 
3 Cal.  3d  937,  95G.)  Governmental  action  drew  the  school  district 
boundary  lines,  thus  determining  how  much  local  wealth  each  district 
would  contain.  (Cal.  Const,  art.  IX,  sec.  14:  2d.  Code,  sec.  1601  et 
seq;  Worthington S.  Diet.  v.  Eureka  S.  Dist.  (1916)  173  Cal.  164, 16C; 
Hughes  v.  Ewing  (1892)  93  Cal.  414, 417;  Mountain,  View  Sch.  Dist. 
v.  City  Council  (1959)  168  Cal.  App.  2d  89,  97.)  Compared  with 
Griffin  and  Douglas,  tor  example,  official  activity  has  played  a signifi- 
cant role  in  establishing  the  economic  classifications  challenged  in  this 
action.19 

Finally,  even  assuming  arguendo  that  defendants  are  correct  in  their 
contention  that  the  instant  discrimination  based  on  wealth  is  merely 
de  facto,  and  not  de  jure,20  such  discrimination  cannot  b9  justified  by 
analogy  to  de  facto  racial  segregation.  Although  the  U.S.  Su- 
preme Court  has  not  yet  ruled  on  the  constitutionality  of  de  facto 
racial  segregation,  this  Court  8 years  ago  held  such  segregation  invalid, 
and  declared  that  school  boards  should  take  affirmative  steps  to  allevi- 
ate racial  imbalance,  however  created.  ( Jackson  v.  Pasadena  City 
School  Dist.  (1963)  59  Cal.  2d  876, 881 ; San  Francisco  Unified  School 
Dist.  v.  Johnson , supra , 3 Cal.  3d  937).  Consequently,  any  discrimina- 
tion based  on  wealth  can  hardly  be  vindicated  oy  reference  to  de  facto 
racial  segregation,  which  we  have  already  condemned.  In  sum.  we  are 
of  the  view  that  the  school  financing  system  discriminates  on  tlie  basis 
of  the  wealth  of  a district  and  its  residents. 


therefore,  purely  lrrntionnl  Inequalities  even  between  two  schools  in  a culturally 
homogenous,  uniformly  white  suburb  would  raise  a real  constitutional  question." 
(Fns.  omitted.)  {hi.  at  p.  407.)  (See  also  Hawkins  v.  Town  of  Shaw,  Mississippi 
(5th  Cir.  1071)  437  F.2d  1280 ; Norwalk  CORE  v.  Norwalk  Redevelopment  Agency 
(2d  Cir.  1008  ) 305  F.  2d  020,  031. )>  No  reason  appears  to  impose  a more  stringent 
requirement  where  wealth  discrimination  is  charged. 

J*  One  commentator  has  described  state  involvement  in  school  financing  in- 
equalities ns  follows:  "[The  states]  have  determined  that  there  will  he  public 
education,  collectively  financed  out  of  general  taxes;  they  have  determined  that 
the  collective  financing  will  not  rest  mainly  on  a statewide  tax  base,  but  will  be 
largely  decentralized  to  districts;  they  have  composed  the  district  boundaries, 
thereby  determining  wealth  distribution  among  districts ; in  so  doing,  they  have 
not  only  sorted  education-consuming  households  into  groups  of  widely  varying 
average  wealth,  but  they  have  sorted  non-scliool-nsing  taxpayers — households  and 
others — quite  unequally  among  districts;  and  they  have  made  education  compul- 
sory.” His  conclusion  is  that  "[s]tnte  involvement  and  responsibilities  are  indis- 
putable." (Michel  man,  supra,  83  Hnrv.  L.  Rev.  7, 50, 48. ) 

“We  recently  pointed  out  the  difficulty  of  categorizing  racial  segregation  ns 
either  de  facto  or  de  Jure.  (San  Francisco  Unified.  School  Dist.  v.  Johnson,  supra, 
3 Cal.  3d  037.  050-057.)  We  think  the  same  reasoning  applies  to  classifications 
based  on  wealth.  Consequently,  we  decline  to  attach  an  oversimplified  label  to  the 
complex  configuration  of  public  and  private  decisions  which  lias  resulted  in  the 
present  nllonction  of  eduen  tionnl  funds. 
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B — Education  as  a Fundamental  Interest 

But  plaintiff’s  equal  protection  attack  on  the  fiscal  system  has  an 
additional  dimension.  They  assert  that  the  system  not  only  draws 
lines  on  the  basis  of  wealth  but  that  it  “touches  upon,”  indeed  has  a 
direct  and  significant  impact  upon,  a “fundamental  interest,”  namely 
education.  It  is  urged  that  these  two  grounds,  particularly  in  combi- 
nation, establish  a demonstrable  denial  of  equal  protection  of  the  laws. 
To  th  is  phase  of  the  argument  we  now  turn  our  attention. 

Until  the  present  time  wealth  classifications  have  been  invalidated 
only  in  conjunction  with  a limited  number  of  fundamental  interests — 
rights  of  defendants  in  criminal  cases  (Griffin,'  Douglas:  Williams,' 
Tate;  Antazo ) and  voting  rights  (Harper:  Cipria.no  v.  City  Tlouma 
(1969)  395  U.S.  701 ; Kramer  v.  Union  School  District  (1969)  395  U.S. 
621;  cf.  McDonald  v.  Board  of  Elections).21  Plaintiff’s  contention— 
that  education  is  a fundamental  interest  which  may  not  bo  conditioned 
on  wealth — is  not  supported  by  any  direct  authority 22 

We,  therefore,  begin  by  examining  the  indispensable  role  which  edu- 
cation plays  in  the  modern  industrial  state.  This  role,  wo  believe,  has 
two  significant  aspects:  First,  education  is  a major  determinant  of  an 

51  But.  In  Uoddlc  v.  Connecticut,  surra,  30  U.S.  L.Wcek  4294.  the  Supreme  Court 
held  that  poverty  ennnot  constitutionally  bar  an  Individual  seeking  a divorce 
from  neeess  to  the  civil  eonrts.  Using  a due  process,  rather  than  an  equal  pro- 
tection. rntionnle.  the  eonrt  ruled  that  an  Indigent  could  not  be  required  to  pay 
court  fees  and  eosts  for  service  of  process  ns  a precondition  to  commencing  a 
divoree  nctlon. 

“In  Shapiro  v.  Thompson  (1909)  394  U.S.  018,  In  which  the  Supreme  Court 
invnlldntod  stnte  minimum  residence  requirements  for  welfare  benefits,  the  high 
court  lmliented.  In  dletnm.  that  eertnln  wealth  discrimination  In  the  area  of 
ednentlon  would  he  unconstitutional : “We  recognize  that  a State  lias  a valid 
Interest  In  preserving  the  fiscal  Integrity  of  Its  programs.  It  may  legitimately 
attempt  to  limit  Its  expenditures,  whether  for  pnhlle  assistance,  public  ednentlon, 
or  nny  other  progrnm.  But  a State  may  not  accomplish  such  a purpose  by  Invidi- 
ous distinctions  between  elnsses  of  Its  citizens.  It  eould  not,  for  example,  reduce 
expenditures  for  ednentlon  by  barring  indigent  children  from  Its  schools.”  (Id, 
at  p.  033.)  Although  the  high  court  referred  to  actual  exclusion  from  school, 
rnther  thnn  discrimination  In  expenditures  for  education,  we  think  the  consti- 
tutional principle  is  the  same.  (See  fn.  24.  and  accompanying  text.) 

A federal  Court  of  Appenls  lins  also  held  Hint,  education  Is  arguably  a funda- 
mental Interest.  In  Hargrave  v.  McKinney  (5th  Clr.  19G9)  413  F.2d  320,  the 
Fifth  Circuit  ruled  that  a three-judge  district  court  must  be  eonveued  to  con- 
sider the  constitutionality  of  a Florida  statute  which  limited  the  local  property 
tax  rnto  which  n county  could  levy  In  rnlslng  school  revenue.  Plaintiffs  con- 
tended that  the  statute  violated  the  equal  protection  danse  because  it  allowed 
counties  with  n high  per-pupll  assessed  valuation  to  raise  mneli  more  local  reve- 
nue than  counties  with  smaller  tnx  bases.  The  court  stated:  “The  equal  pro- 
tection argument  advanced  by  plaintiffs  Is  the  crux  of  the  ease.  Nothing  that, 
lines  drawn  on  wcnlth  nre  suspect  [fn.  omitted]  and  that,  we  arc  here  dealing 
with  Interests  which  mny  well  he  deemed  fundamental,  [fn.  omitted]  we  cannot 
say  that  there  Is  no  reasonably  argnable  theory  of  equal  protection  which  would 
support,  n decision  in  favor  of  the  plaintiffs.  [Citations.]**  (Id.  at.  p.  324.) 

On  romnml.  n three-jndge  court  held  the  stntntc  unconstitutional  because  there 
wns  no  rationnl  lmsls  for  the  discriminatory  effect  which  it  had  In  poor  counties. 
Hnvlng  lnvnlldnted  the  stntnte  under  the  traditional  equal  protection  test,  tlie 
court,  declined  to  consider  plnlntlffs*  contention  that  education  wns  a fundamental 
Interest,  requiring  nppllentlon  of  the  "striet  scrutiny'*  equal  protection  standard. 
( TTarorave  v.  Kiri t,  supra.  313  F.  Snpp.  944).  On  appeal,  the  Supreme  Court 
vnented  the  district,  court's  decision  on  other  grounds,  bnt  Indicated  that,  on 
remnnd  the  lower  court  should  thoroughly  explore  the  equal  protection  issue. 
(Askew  v.  Hargrave  (1071)  401  U.S.  470.) 


individual’s  chances  for  economic  and  social  success  in  our  competitive 
society;  second,  education  is  a unique  influence  on  a child’s  develop- 
ment a9  a citizen  and  his  participation  in  political  and  community  life. 
IT! ho  pivotal  position  of  education  to  success  in  American  so- 
ciety and  its  essential  role  in  opening  up  to  the  individual  the 
central  experiences  of  our  culture  lend  it  an  importance  that 
is  linden  iaole. 

(Note,  “Development  in  the  Law — Equal  Protection”  (1969)  82  ITarv. 
L.  Rev.  1065, 1129.)  Thus,  education  is  the  lifetime  of  both  the  individ- 
ual and  society.  # , , 

The  fundamental  importance  of  education  has  been  recognized  m 
other  contexts  by  the  U.S.  Supreme  Court  and  by  this  court.  These 
decisions — while  not  legally  controlling  on  the  exact  issue  before  us — 
are  persuasive  in  then*  accurate  factual  description  of  the  significance 
of  learning.23 

The  classic  expression  of  this  position  came  in  Brown  v.  Board  of 
Education  (1954)  347  U.S.  483.  which  invalidated  do  jure  segrega- 
tion by  nice  in  public  schools.  The  high  coux*t  declared: 

Today,  education  is  perhaps  the  most  important  function 
of  State  and  local  governments.  Compulsory  school  attend- 
ance laws  and  the  great  expenditures  for  education  both 
demonstrate  our  recognition  of  the  importance  of  education 
to  our  democratic  society.  It  is  required  in  the  performance 
of  our  most  basic  public  responsibilities,  even  service  in  the 
Armed  Forces.  It  is  the  very  foundation  of  good  citizenship. 
Today  it  is  a principal  instrument  in  awakening  the  child 
to  cultural  values,  in  preparing  him  for  later  professional 
training,  and  in  helping  him  to  adjust  normally  to  his  en- 
vironment. In  these  days,  it  is  doubtful  that  any  child  may 
reasonably  be  expected  to  succeed  in  life  if  he  is  denied  the 
opportunity  of  an  education.  Such  an  opportunity,  where  the 
Stato  has  undertaken  to  provide  it,  is  a right  which  must  be 
made  available  to  all  on  equal  terms.  (Id.,  at  p.  493.) 

The  twin  themes  of  the  importance  of  education  to  the  individual 
and  to  society  have  incurred  in  numerous  decisions  of  this  court.  Most 
recently  in  fian  Francisco  Unified.  School  District  v.  Johnson,  supra, 
3 Oil.  3d  937,  where  wo  considered  the  validity  of  an  antibusing 
statute,  we  observed, 

Unequal  education,  then,  leads  to  unequal  job  opportuni- 
ties, disparate  income,  and  handicapped  anility  to  participate 
in  the  social,  cultural,  and  political  activity  of  our  society. 
(Id.,atp.  950.) 

Similarly,  in  Jackson  v.  Pasadena  City  School  District , supra,  59  Cal. 
2d  876,  which  raised  a claim  that  school  districts  had  been  gerry- 
mandered to  avoid  integration,  this  court  said : 

23  Defendants  contend  that  these  cases  are  not  of  precedential  value  because 
they  do  not  consider  education  In  the  context  of  wealth  discrimination,  hut 
merely  In  the  context,  of  racial  segregation  or  total  exclusion  from  school.  We 
recognize  this  distinction,  but.  cannot,  agree  with  defendants’  conclusion.  Our 
quotation  of  these  cases  Is  not  Intended  to  suggest  that  they  control  the  legal 
result  which  we  reach  here,  but  simply  that  they  eloquently  express  the  crucial 
importance  of  education. 
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In  view  of  the  importance  of  education  to  society  and  to 
the  individual  child,  the  opportunity  to  receive  the  schooling 
furnished  by  the  State  must  be  made  available  to  all  on  an 
equal  basis.  (Id.,  at  p.  880.) 

When  children  living  in  remote  areas  brought  an  action  to  compel 
local  school  authorities  to  furnish  them  bus  transportation  to  class, 
we  stated: 

We  indulge  in  no  hyperbole  to  assert  that  society  has  a 
compelling  interest  in  affording  children  an  opportunity  to 
attend  school.  This  was  evidenced  more  than  three  centuries 
ago,  when  Massachusetts  provided  the  first  public  school  sys- 
tem in  1647.  [Citation.]  And  today  an  education  has  become 
the  sine  qua  non  of  useful  existence  ....  In  light  of  the 
public  interest  in  conserving  the  resource  of  young  minds, 
we  must  unsympathetically  examine  any  action  of  a public 
body  which  lias  the  effect  of  depriving  children  of  the  op- 
portunity to  obtain  an  education.  (Fn.  omitted.)  ( Manjares 
v.  Newton  ( 1966)  64  Cal.  2d  365, 375-376.) 

And  long  before  these  last  mentioned  cases,  in  Piper  v.  Big  Pine 
School  Diet.,  supra , 193  Cal.  664,  where  an  Indian  girl  sought  to 
attend  State  public  schools,  we  declared : 

[T]he  common  schools  are  doorways  opening  into  chambers 
of  science,  art,  and  the  learned  professions,  ns  well  as  into 
fields  of  industrial  and  commercial  activities.  Opportunities 
for  securing  employment  are  often  more  or  less  dependent 
upon  the  rating  winch  a youth,  as  a pupil  of  our  public  insti- 
tutions, has  received  in  his  schoolwork.  These  are  rights  and 
privileges  that  cannot  be  denied.  (Id.  at  p.  673 : see  also  Ward 
v.  Floyd  { 1874)  48  Cal.  36.) 

Although  Manjares  and  Piper  involved  actual  exclusion  from  the 
public  schools,  surely  the  right  to  an  education  today  means  more 
than  access  to  a classroom.1’1  (See  Horowitz  c6  Neitnnq , supra , 15 
U.C.L.A.  Rev.  787, 811.) 

It  is  illuminating  to  compare  in  importance  the  right  to  an  educa- 
tion with  the  rights  of  defendants  in  criminal  cases  and  the  nglit 
to  vote— two  “fundamental  interests”  which  the  Supreme  Court  has 
already  protected  against  discrimination  based  on  wealth.  Although 
an  individual’s  interest  in  his  freedom  is  unique,  we  think  that  from 

"Cf.  Reynold  $ v.  Rims  (3004)  877  U.S.  533.  562-503,  wlioro  the  Supreme  Court 
asserted  tlint  the  right  to  vote  Is  Impaired  not  only  when  a qualified  individual 
is  harred  from  voting,  hut  also  when  the  impact  of  his  ballot  Is  diminished  by 
unequal  electoral  apportionment:  "It  could  hardly  be  gainsaid  that  a consti- 
tutional claim  had  been  assorted  hy  an  allegation  that  certain  otherwise  quali- 
fied voters  had  been  entirely  prohibited  from  voting  for  memiicrs  of  their  state 
legislature.  And.  If  a State  should  provide  that  the  votes  of  citizens  in  one  part 
of  the  State  should  he  given  two  limes,  or  five  times,  or  ten  times  the  weight 
of  votes  of  citizens  in  another  part  of  the  State,  it  could  hardly  he  contended 
that  the  right  to  vote  of  those  residing  in  the  disfavored  areas  had  not  been 
effectively  diluted.  ...  Of  course,  the  effect  of  state  legislative  districting 
schemes  which  give  the  same  number  of  representatives  to  unequal  numbers 
of  constituents  Is  identical.  . . . One  must  be  ever  aware  that  the  Constitution 
forbids  sophisticated  as  well  as  simple-minded  modes  of  discrimination.’  rCita- 
tlon.]"  (Fn.  omitted.) 
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a larger  perspective,  education  may  have  far  greater  social  significance 
than  a free  transcript  or  a court-appointed  lawyer. 

[E]  ducation  not  only  affects  directly  a vastly  greater  num- 
ber of  persons  than  the  criminal  law,  but  it  affects  them  in 
ways  which — to  the  State — have  an  enormous  and  much  more 
varied  significance.  Aside  from  reducing  the  crime  rate  (the 
inverse  relation  is  strong),  education  also  supports  each  and 
every  other  value  of  a democratic  society — participation, 
communication,  and  social  mobility,  to  name  but  a few.  (Foot- 
note omitted.)  (Coons,  Clune  <&  Sugar  man,  supra,  67  Cal.  L. 

Rev.  305, 362-363.) 

The  analogy  between  education  and  voting  is  much  more  direct : 
Both  are  crucial  to  participation  in,  and  the  functioning  of,  a de- 
mocracy. Voting  has  been  regarded  ns  a fundamental  right  because 
it  is  “preservative  of  the  other  basic  civil  and  political  rights  . 

( Reynolds  v.  Sims , supra , 377  U.S.  633,  562;  sec  Tick  Wo  v.  Tlopldns 
(1886)  118  U.S.  356, 370).  The  drafters  of  the  California  constitution 
used  this  same  rationale — indeed,  almost  identical  language — in  ex- 
pressing the  importance  of  education.  Article  IX,  section  1 provides : 

A general  diffusion  of  knowledge  and  intelligence  being 
essential  to  the  preservation  of  the  rights  and  liberties  of  the 
people,  the  legislature  shall  encourage  by  all  suitable  means 
the  promotion  of  intellectual,  scientific,  moral,  aud  agricul- 
tural improvement.  (See  also  Piper  v.  Big  Pine  School  Dist., 
supra,  103  Cal.  664, 668.) 

At  a minimum,  education  makes  more  meaningful  the  casting  of 
a ballot.  More  significantly,  it  is  likely  to  provide  the  understanding 
of  and  the  interest  in  public  issues  which  are  the  spur  to  involvement 
in  other  civic  and  political  activities. 

The  need  for  an  educated  populace  assumes  greater  importance  as 
the  problems  of  our  diverse  society  become  increasingly  complex.  The 
U.S.  Supreme  Court  has  repeatedly  recognized  the  role  of  public  edu- 
cation as  a unifying  social  force  and  the  basic  tool  for  shaping  domes- 
tic values.  The  public  school  has  been  termed  “the  most  powerful 
agency  for  promoting  cohesion  among  a heterogeneous  democratic 
people  ...  at  once  the  symbol  of  our  democracy  and  the  most  per- 
suasive means  for  promoting  our  common  destiny.”  (McCollum  v. 
Board  of  Education  (1948)  333  U.S.  203,  216,  231  (Frankfurter,  J., 
concurring).)  In  Abington  School  Dist.  v.  Schempp  (1963)  374  U.S. 
203,  it  was  said  that : 

Americans  regard  the  public  schools  ns  a most  vital  civic 
institution  for  the  preservation  of  a democratic  system  of 
government.  (Id.  at  p.  230;  Brennan,  J.,  concurring.)28 


“The  sensitive  Interplay  between  education  and  the  cherished  First  Amend- 
ment right  of  free  speech  has  also  received  recognition  by  the  United  States 
Supreme  Court.  In  Shelton  v.  Tucker  (1060)  364  U.S.  470,  the  court  declared: 
"The  vigilant  protection  of  constitutional  freedoms  Is  nowhere  more  vital  than 
In  the  community  of  American  schools.”  (Id.  at  p.  487.)  Similarly,  the  court 
obserred  In  Keyishian  v.  Board  of  Regents  (1067)  385  U.S.  580,  "The  classroom 
Is  peculiarly  <the  'market  place  of  Ideas.’  .The  Nation’s  future  depends  upon 
leaders  trained  through  wide  exposure  to  [a]  robust  exchange  of  Ideas.  . . .” 
(Id.  nt  p.  003.)  (See  also  Tinker  v.  Des  Moines  School  Dist.  (1060)  303  U.S. 
603, 612 ; Epperson  v.  Arkansas  (1068)  303  U.S.  07.) 
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We  are  convinced  that  the  distinctive  and  priceless  function 
of  education  in  our  society  warrants,  indeed  compels,  our 
treating  it  as  a “fundamental  interest.” 26 

First,  education  is  essential  in  maintaining^  what  several  commenta- 
tors have  termed  “free  enterprise  democracy” — that  is.  preserving  an 
individual’s  opportunity  to  compete  successfully  in  the  economic 
marketplace,  despite  a disadvantaged  background.  Accordingly,  the 
public  schools  of  this  State  are  the  bright  hope  for  entry  of  the  poor 
and  oppressed  into  the  mainstream  of  American  society.27 

Second,  education  is  universally  relevant. 

Not  every  person  finds  it  necessary  to  call  upon  the  fire 
department  or  even  the  police  in  an  entire  lifetime.  Relatively 
few  are  on  welfare.  Every  person,  however,  benefits  from 
education.  . . . (Fn.  Omitted.)  (Coons,  Clune  & Sugar- 
man , supra , 57  Cal.L.Rcv.  at  p.  388.) 

Third,  public  education  continues  over  a lengthy  period  of  life — 
between  10  and  13  years.  Few  other  government  services  have  such 
sustained,  intensive  contact  with  the  recipient. 

Fourth,  education  is  unmatched  in  the  extent  to  which  it  molds  the 
personality  of  the  youth  of  society.  While  police  and  fire  protection, 
garbage  collection  and  street  lights  arc  essentially  neutral  in  their 
effect  on  the  individual  psyche,  public  education  actively  attempts 
to  shape  a child’s  personal  development  in  a manner  chosen  not  by 

“The  uniqueness  of  education  was  recently  stressed  by  the  United  *Statos 
Supreme  Court  in  Palmer  v.  Thompson  (1071)  30  U.S.  L.Week  4750.  where  the 
court  upheld  the  right  of  Jackson,  Mississippi  to  close  its  municipal  swimming 
pools  rather  than  operate  them  on  an  integrated  basis.  Distinguishing  an  earlier 
Supreme  Court  decision  which  refused  to  permit  the  closing  of  schools  to  avoid 
desegregation,  the  court  stated:  "Of  course  that  case  did  not  involve  swimming 
pools  but  rather  public  schools,  an  enterprise  we  have  described  as  'perhaps  the 
most  important  function  of  state  and  local  governments.’  Brown  v.  Hoard  of  Edu- 
cation, supra,  at  493.”  ( Id . at  p.  4700,  fn.  0.)  This  theme  was  echoed  in  tlie  con- 
curring opinion  of  Justice  Blackmun,  who  wrote:  "The  pools  are  not  part  of  the 
city’s  educational  system.  They  are  a general  municipal  service  of  the  nice-to- 
have  but  not  essential  variety,  and  they  are  a service,  perhaps  a luxury,  not 
enjoyed  by  many  communities.”  Id.  at  p.  4702.) 

“In  this  context,  we  find  persuasive  the  following  passage  from  Hobson  v. 
Hansen , supra , 209  F.  Supp.  401,  which  held,  inter  alia,  that  higher  per-pupil 
expenditures  in  predominantly  white  schools  than  in  black  schools  in  the  District 
of  Columbia  deprived  "the  District’s  Negro  mid  poor  public  school  children  of 
their  right  to  equal  educational  opportunity  with  the  District’s  white  and 
more  affluent  public  school  children.”  (Id.  at  p,  406.) 

"If  the  situation  were  one  involving  racial  imbalance  but  in  some  facility  other 
than  the  public  schools,  or  unequal  educational  opportunity  but  without  any 
Negro  or  poverty  aspects  (e.g„  unequal  schools  all  within  an  economically 
homogeneous  white  suburb),  it  might  be  pardonable  to  uphold  the  practice  on  a 
minimal  showing  of  rational  basis.  But  the  fusion  of  these  two  elements  in 
de  facto  segregation  in  public  schools  irresistably  calls  for  additional  justifica- 
tion. What  supports  this  call  is  . . . the  degree  to  which  the  poor  and  the  Negro 
must  rely  on  the  public  schools  in  rescuing  themselves  from  their  depressed 
cultural  and  economic  condition.  . . (Id.  at  pp.  60S.)  Although  we  realize 
that  the  instant  case  does  not  present  the  racial  aspects  present  in  Hobson , we 
find  compelling  tliat  decision’s  assessment  of  tlie  important  social  role  of  the 
public  schools. 
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tho  cliild  or  his  parents  but  by  the  State.  ( Goons , dune  <£*  Sugannan, 
supra , 57  Cal.L.Kev.  at  p.  389.) 

[T]he  influence  of  the  school  is  not  conflned  to  how  well  it 
can  teach  the  disadvantaged  child;  it  also  has  a significant 
role  to  play  in  shaping  the  student’s  emotional  and  psycholog- 
ical makeup.  ( Hobson  v.  Hansen , supra , 269  F.  Snpp.  401, 

483.) 

Finally,  education  is  so  important  that  the  State  has  made  it  com- 
pulsory— not  only  in  tho  requirement  of  attendance  but  also  by  as- 
signment to  a particular  district  and  school.  Although  a child  of 
wealthy  parents  has  the  opportunity  to  attend  a private  school,  this 
freedom  is  seldom  available  to  tho  indigent.  In  this  context,  it  has  been 
suggested  that 

a child  of  tho  poor  assigned  willy-nilly  to  an  inferior  State 
school  takes  on  the  complexion  of  a prisoner,  complete  with 
a minimum  sentence  of  12  years.  ( Coons , Clmxe  <&  tsugaivnan, 
supra , 57  Cal.  L.  Rev.  at  p.  388. ) 

C — The  Financing  System  Is  Not  Necessary  to  Accomplish  a 
Compelling  State  Interest 

We  now  reach  the  final  step  in  the  application  of  the  “strict  scrutiny” 
equal  protection  standard — the  determination  of  whether  the  Califor- 
nia school  financing  system,  as  presently  strnctured,  is  necessary  to 
achieve  a coin  pell  ing  State  interest. 

The  State  interest  which  defendants  advance  in  support  of  the 
current  fiscal  scheme  is  California’s  policy  “to  strengthen  and  encour- 
age local  responsibility  for  control  of  public  education.”  (Ed.  Code, 
§ 17300.)  We  treat  separately  the  two  possible  aspects  of  this  goal: 

1.  The  granting  to  local  districts  of  effective  decisionmak- 
ing power  over  the  administration  of  their  schools ; and 

2.  The  promotion  of  local  fiscal  control  over  the  amount  of 
money  to  be  spent  on  education. 

The  individual  district  may  well  be  in  the  best  position  to  decide 
whom  to  hire,  how  to  schedule  its  educational  offerings,  and  a host  of 
; other  matters  which  are  either  of  significant  local  impact  or  of  such 
; , a detailed  nature  as  to  require  decentralized  determination.  But  even 
assuming  arguendo  that  local  administrative  control  may  be  a compell- 
ing State  interest,  the  present  financial  system  cannot  be  considered 
j necessary  to  further  this  interest.  No  matter  how  the  State  decides  to 
■ finance  it9  system  of  public  edneation,  it  can  still  leave  this  decision- 
! making  power  in  the  hands  of  local  districts. 

The  other  asserted  policy  interest  is  that  of  allowing  a local  district 
to  choose  how  much  it  wishes  to  spend  on  the  education  of  its  children. 
Defendants  argue : 

' [I]f  one  district  raises  a lesser  amount  per  pnpil  than 

j'  another  district,  this  is  a matter  of  choice  and  preference 

of  the  individual  district,  and  reflects  the  individual  desire 
I for  lower  taxes  rather  than  an  expanded  educational  pro- 
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gram,  or  may  reflect  a greater  interest  within  that  district  in 
such  other  services  that  are  supported  by  local  property  taxes 
as,  for  example,  police  and  fire  protection  or  hospital  services. 

We  need  not  decide  whether  such  decentralized  financial  decision- 
making is  a compelling  State  interest,  since  under  the  present  financing 
system,  such  fiscal  freewill  is  a cruel  illusion  for  the  poor  school  dis- 
tricts. We  cannot  agree  that  Baldwin  Park  residents  care  less  about 
education  than  those  in  Beverly  Hills  solely  because  Baldwin  Park 
spends  less  than  $600  per  child  while  Beverly  Hills  spends  over  $1,200. 
As  defendants  themselves  recognize,  perhaps  the  most  accurate  inflec- 
tion of  a community’s  commitment  to  education  is  the  rate  at  which 
its  citizens  are  willing  to  tax  themselves  to  support  their  schools.  Yet 
by  that  standard,  Baldwin  Park  should  be  deemed  far  more  devoted 
to  learning  than  Beverly  Hills,  for  Baldwin  Park  citizens  levied  a 
school  tax  of  well  over  $5  per  $100  of  assessed  valuation,  while  resi- 
dents of  Beverly  Hills  paid  only  slightly  more  than  $2. 

In  summary,  so  long  as  the  assessed  valuation  within  a district’s 
boundaries  is  a major  determinant  of  how  much  it  can  spend  for  its 
schools,  only  a district  with  a large  tax  base  will  be  truly  able  to  de- 
cide how  much  it  really  cares  about  education.  The  poor  district  can- 
not freely  choose  to  tax  itself  into  an  excellence  which  its  tax  rolls 
cannot  provide.  Far  from  being  necessary  to  promote  local  fiscal 
choice,  the  present  financing  system  actually  deprives  the  less  wealthy 
districts  of  that  option. 

It  is  convenient  at  this  point  to  dispose  of  two  final  arguments  ad- 
vanced by  defendants.  They  assert,  first,  that  territorial  uniformity 
in  respect  to  the  present  financing  system  is  not  constitutionally  re- 
quired; and  secondly,  that  if  under  an  enual  protection  mandate  rela- 
tive wealth  may  not  determine  the  quality  of  public  education,  the 
same  rule  must  be  applied  to  all  tax-supported  public  services. 

In  support  of  their  first  argument,  defendants  cite  Salsburg  v. 
Maryland  (1954)  346  U.S.  545  and  Board  of  Education  v.  1 Yatson, 
supra,  63  Cal.  2d  829.  We  do  not  find  these  decisions  apposite  in  the 
present  context,  for  neither  of  them  involved  the  basic  constitutional 
interests  here  at  issue.28  We  think  that  two  lines  of  recent  decisions 
have  indicated  that  where  fundamental  rights  or  suspect  classifications 
are  at  stake,  a State’s  general  freedom  to  discriminate  on  a geograph- 
ical basis  will  be  significantly  curtailed  by  the  equal  protection  clause. 
(See  Horowitz  cG  Neitring , supra , 15  U.C.L.A.  L.  Kev.  787.) 

” Salsburg  upheld  a Maryland  statute  which  allowed  Illegally  seized  evidence 
to  be  admitted  in  gambling  prosecutions  in  one  county,  while  herring  use  of  such 
evidence  elsewhere  In  the  State.  But  when  Salsburg  was  decided,  the  Fourth 
and  Fourteenth  Amendments  had  not  yet  been  Interpreted  to  prohibit  the  ad- 
mission of  unlawfully  procured  evidence  In  State  trials.  (Mapp  v.  Ohio  (1001) 
867  U.S.  643.)  Consequently,  the  Supreme  Court  In  Salsburg  treated  the  Mary- 
land statute  as  simply  establishing  a rule  of  evidence,  which  was  purely  proce- 
dural In  nature.  (846  U.S.  at  p.  550:  see  pp.  554-555  (Douglas,  ,T.,  dissenting).) 

In  Watson  we  rejected  a constitutional  attack  on  a statute  which  required 
special  duties  of  the  tax  assessor  in  counties  with  a population  In  excess  of  four 
million,  even  though  we  recognized  that  only  Los  Angeles  County  would  be  af- 
fected by  the  legislation.  In  both  cases,  the  courts  simply  applied  the  traditional 
equal  protection  test  and  sustained  the  provision  after  flndlng  some  rational  basts 
for  the  geographic  classification. 
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The  first  group  of  precedents  consists  of  the  school  closing  cases,  in 
which  the  Supreme  Court  has  invalidated  efforts  to  shut  schools  in 
one  part  of  a State  while  schools  in  other  areas  continued  to  operate. 
In  Griffin  v.  School  Board  (1964)  377  U.S.  218  the  court  stated: 

A State,  of  course,  has  a wide  discretion  in  deciding 
whether  laws  shall  operate  statewide  or  shall  operate  only  in 
certain  counties,  the  legislature  “having  in  mind  the  needs 
and  desires  of  each.”  Salshurg  v.  Maryland , supra,  346  U.S., 
at  552.  . . . But  the  record  in  the  present  case  could  not  be 
clearer  that  Prince  Edward's  public  schools  were  closed  . . . 
for  one  reason,  and  one  reason  only:  to  ensure  . . . that  -white 
and  colored  children  in  Prince  Edward  County  would  not, 
under  any  circumstances,  go  to  the  same  school.  Whatever 
nonracial  grounds  might  support  a State’s  allowing  a county 
to  abandon  public  schools,  the  object  must  be  a constitutional 
one.  . . . (Id.  atp.  231.) 

Similarly,  Hall  v.  St.  Helena  Parish  School  Board  (E.D.  La.  1961) 
397  F.  Supp.  649,  affd.  mem.  (1962)  368  U.S.  515  held  that  a statute 
permitting  a local  district  faced  with  integration  to  close  its  schools 
was  constitutionally  defective,  not  merely  because  of  its  racial 
consequences: 

More  generally,  the  act  is  assailable  because  its  application 
in  one  parish,  while  the  State  provides  public  schools  else- 
where, would  unfairly  discriminate  against  the  residents  of 
that  parish,  irrespective  of  race.  . . . [Ajbsent  a reasonable 
basis  for  so  classifying,  a State  cannot  close  the  public  schools 
in  one  area  while,  at  the  same  time,  it  maintains  schools  else- 
where with  public  funds.  (Fn.  omitted.)  (Id.  at  pp.  651 
656.) 

The  Hall  court  specifically  distinguished  Salshurg  stating: 

The  holding  of  Salshurg  v.  State  of  Maryland  permitting 
the  State  to  treat  differently,  for  different  localities,  the  rule 
against  admissibility  of  illegally  obtained  evidence  no  longer 
obtains  in  view  of  Mapp  v.  OKio,  367  U.S.  643  . . . . Accord-  . 
ingly,  reliance  on  that  decision  for  the  proposition  that  there 
is  no  constitutional  inhibition  to  geographic  discrimination  in 
the  area  of  civil  rights  is  misplaced;  . . . [T]he  Court  [in 
Salshurg]  emphasized  that  the  matter  was  purely  “proce- 
dural” and  “local.”  Here,  the  substantive  classification  is 
discriminatory. . . . (Id.  at  pp.  658-659,  fn.  29.) 

In  the  second  group  of  cases,  dealing  with  apportionment,  the  high 
court  has  held  that  accidents  of  geography  and  arbitrary  boundary 
lines  of  local  government  can  afford  no  ground  for  discrimination 
among  a State’s  citizens.  (Kurland,  Equal  Educational  Opportunity  .* 
The  Limits  of  Constitutional  Jurisprudence  Undefined  (1968)  35 
U.Chi.L.Rev.  583, 585 ; see  also  Wise,  Rich  Schools,  Poor  Schools:  The 
Promise  of  Equal  Educational  Opportunity  (1969)  pp.  66-92.)  Spe- 
cifically rejecting  attempts  to  justify  unequal  districting  on  the  basis 
of  various  geographic  factors,  the  court  declared:  7 

Diluting  the  weight  of  votes  because  of  place  of  residence 
impairs  basic  constitutional  rights  under  the  14th  amendment. 


$Oq 


506 


l 

f 

f 

t 

) 

i 

i 


i 

i 


i, 

i; 

f- 


J' 


t- 

l 

t/ 


ir,’ 


just  as  much  as  invidious  discriminations  based  upon  factors 
such  as  race  [citation]  or  economic  status,  Griffin  v.  Illinois , 

351  U.S.  12,  Douglas  v.  California,  372  U.S.  353.  . . . The 
fact  that  an  individual  lives  here  or  there  is  not  a legitimate 
reason  for  overweighting  or  diluting  the  efficacy  of  his  vote. 

(. Reynolds  v.  Sims , supra,  377  U.S.  533,  566,  567.) 

If  a voter’s  address  may  not  determine  the  weight  to  which  his  bal- 
lot is  entitled,  surely  it  should  not  determine  the  quality  of  his  cluld  s 

education.20  . 

Defendants’  second  argument  boils  down  to  this:  If  the  equal  pro- 
tection clause  commands  that  the  relative  wealth  of  school  districts 
may  not  determine  the  quality  of  public  education,  it  must  be  deemed 
to  direct  the  same  command  to  all  governmental  entities  in  respect  to 
all  tax-supported  public  services; 80  and  such  a principle  would  spell 
the  destruction  of  local  government.  We  unhesitatingly  reject  this 
argument.  We  cannot  share  defendants’  unreasoned  apprchciisions  of 
snch  dire  consequences  from  our  holding  today.  Although  we  intimate 
no  view's  on  other  governmental  services,31  we  are  satisfied  that,  as  we 


*»  Defendants  also  claim  that  permitting  school  districts  to  retain  their  locally 
raised  property  tax  revenue  does  not  violate  equal  protection  because  “[tine 
power  of  a legislature  in  respect  to  the  allocation  and  distribution  of  public 
funds  is  not  limited  by  any  requirement  of  uniformity  or  of  equal  protection  of 
the  laws.”  As  an  abstract  proposition  of  law,  this  statement  is  clearly  overboard. 
For  example,  a state  Legislature  cannot  make  tuition  grants  from  state  funds  to 
segregated  private  schools  in  order  to  avoid  integration.  ( Brown  v.  South  Caro- 
lina State  Board  of  Education  (D.S.C.  1968)  296  F.  Supp.  199,  aifd.  mem.  (1968) 
393  U.S.  222;  Poindexter  v.  Louisiana  Financial  Assistance  Commission  (E.D.  La. 
1967)  276  F.  Supp.  833,  affd.  mem.  (1968)  389  U.S.  571.)  The  cases  cited  by 
defendants  are  inapplicable  in  the  present  context.  Neither  Hess  v.  Mummy 
(9th  Cir.  1954)  213  F.  2d  635,  cert.  den.  sub  nom.  Hess  v.  Dewey  (1954  ) 348 
U.S.  836,  nor  Gen.  Amer.  Tank  Car  Cory.  v.  Day  (1926)  270  U.S.  367  involved 
a claim  to  a fundamental  constitutional  interest,  such  as  education.  (See  Coons, 
Clune  & Sugarman,  supra,  67  Cal.  L.  Rev.  at  p.  371,  fn.  184.) 

“In  support  of  this  contention,  defendants  cite  the  following  quotation  from 
MacMillan  Co.  v.  Clarke  (1920)  184  Cal.  491,  500,  in  which  we  upheld  the  con- 
stitutionality of  a statute  providing  free  textbooks  to  high  school  pupils:  “[Tjhe 
free  school  system  ...  is  not  primarily  a service  to  the  individual  pupils,  but 
to  the  community,  just  as  fire  and  police  protection,  public  libraries,  hospitals, 
playgrounds,  and  the  numerous  other  public  service  utilities  which  are  provided 
by  taxation,  and  minister  to  individual  needs,  are  for  the  benefit  of  the  general 
public”  Whatever  the  case  as  to  the  other  services,  we  think  that  in  this  era  of 
liigh  geographic  mobility,  the  “general  public”  benefited  by  education  is  not 
merely  the  particular  community  where  the  schools  are  located,  but  the  entire 
state. 

“ We  note,  however,  that  the  Court  of  Appeals  for  the  Fifth  Circuit  has  re- 
cently held  that  the  equal  protection  clause  forbids  a town  to  discriminate  racial- 
ly in’ the  provision  of  municipal  services.  In  Hawkins  v.  To  ten  of  Shaw,  Missis- 
sippi, supra,  437  F.  2d  1286.  the  court  held  that  the  town  of  Shaw,  Mississippi 
had  an  affirmative  duty  to  equalize  such  services  as  street  paving  and  lighting, 
sanitary  sewers,  surface  water  drainage,  water  mains  and)  fire  hydrants.  The 
decision  applied-  the  “strict  scrutiny”  equal  protection  standard  and  reversed 
the  decision  of  the  district  court  which,  relying  on  the  traditional  test,  had  found 
no  constitutional  infirmity. 

Although  racial  discrimination  was  the  basis  of  the  decision,  the  court  in- 
timated that  wealth  discrimination  in  the  provision  of  city  services  might  also 
be  invalid : “Appellants  also  alleged  the  discriminatory  provision  of  municipal 
services  based  on  wealth.  This  claim  was  dropped  on  appeal.  It  is  interesting  to 
note,  however,  that  the  Supreme  CoucLhas^tated  that  wealth  as  well  as  race 
renders  a classification  highly  snspecftAwjffius  demanding  of  a more  exacting 
judicial  scrutiny  [Citation.]”  (Id.  at  p.  1287,  fn.  1.) 
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liave  explained,  its  uniqueness  among  public  activities  clearly  demon- 
strates that  education  must  respond  to  the  command  of  the  equal 
protection  clause. 

We,  therefore,  arrive  at  these  conclusions.  The  California  public 
school  financing  system,  as  presented  to  us  by  plaintiffs’  complaint  sup- 
plemented by  matters  judicially  noticed,  since  it  deals  intimately  with 
education,  obviously  touches  upon  a fundamental  interest.  For  the 
reasons  we  have  explained  in  detail,  this  system  conditions  the  full 
entitlement  to  such  interest  on  wealth,  classifies  its  recipients  on  the 
basis  of  their  collective  affluence  and  makes  the  quality  of  a child’s 
education  depend  upon  the  resources  of  his  school  district  and  ulti- 
mately upon  the  pocketbook  of  his  parents.  We  find  that  such  financing 
system  as  presently  constituted  is  not  necessary  to  the  attainment  of 
any  compelling  State  interest.  Since  it  does  not  withstand  the  requisite 
“strict  scrutiny,”  it  denies  to  the  plaintiffs  and  others  similarly  situated 
the  equal  protection  of  the  laws.32  If  the  allegations  of  the  complaint 
are  sustained,  the  financial  system  must  fall  and  the  statutes  compris- 
ing it  must  be  found  unconstitutional. 


Defendants’  final  contention  is  that  the  applicability  of  the  equal 
protection  clause  to  school  financing  has  already  been  resolved  ad- 
versely to  plaintiffs’  claims  by  the  Supreme  Court’s  summaiy  affirm- 
ance in  Mclnnis  v.  Shapiro,  supra , 293  F.  Snpp.  327,  aff’d.  mem.  sub. 
nom.  Mclnnis  v.  Ogilvie  (1969)  394  US.  322,  and  Burruss  v.  Will'- 
erson  (W.D.  Va.  1969)  310  F.  Supp.  572,  aff’d.  mem.  (1970)  397  U.S. 
44.  The  trial  court  in  the  instant  action  cited  Mclnnis  in  sustaining 
defendants’  demurrers. 

The  plaintiffs  in  Mclnnis  challenged  the  Illinois  school  financing 
system,  which  is  similar  to  California’s,  as  a violation  of  the  equal  pro- 
tection and  clue  process  clauses  of  the  14th  amendment  because  of  the 
wide  variations  among  districts  in  school  expenditures  per  pupil. 
They  contended  that : 

. . . only  a financing  system  which  apportions  public  funds 
according  to  the  educational  needs  of  the  students  satisfies  the 
14th  amendment  (Footnote  omitted)  (293  F.  Snpp  at  p.  331). 

A three- judge  Federal  district  court  concluded  that  the  complaint 
stated  no  cause  of  action 


” The  United  States  Commission  on  Civil  Rights  has  stated  that  “[lit  may  well 
be  that  the  substantial  fiscal  and  tangible  inequalities  which  at  present  exist 
between  city  and  suburban  school  districts  . . . contravene  the  14th  amendment’s 
equal  protection  guarantee.”  Relying  oh  ithe  quotation  from  Brown  v.  Board,  of 
Education,  supra,—"  'where  a State  provides  education,  it  must  be  provided  to 
all  on  equal  terms’  ” — the  commission  concluded  that  this  passage  "would  appear 
to  render  at  least  those  substantial  disparities  which  are  readily  identifiable- 
such  as  disparities  in  fiscal  support,  average  per  pupil  expenditure,  and  average 
pupil-teacher  ratios — unconstitutional.”  The  commission  also  cited  the  reappoint- 
ment decisions  and  Griffin  v.  Illinois,  supra,  concluding,  “Here,  as  in  Griffin,  the 
State  may  be  under  no  obligation  to  provide  the  service,  but  having  undertaken 
to  provide  it,  the  State  must  insure  that  the  benefit  is  received  by  the  poor  as 
well  as  the  rich  in  substantially  equal  measure.”  (U.S.  Commission  on  Civil 
Rights,  op.  cit.  supra,  p.  261  fn.  282.)  ’ , ' 
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. . . for  two  principal  reasons : 

1.  The  14th  amondmcnt  does  not  require  that  public 
school  expenditures  be  made  only  on  the  basis  of  pupils’ 
educational  needs ; and 

2.  The  lack  of  judicially  manageable  standards  makes 
this  controversy  nonjusticiable. 

(Footnote  omitted.)  (293  F.  Supp.  at  p.  329.)  [Italics 
added.] 

The  001111;  additionally  rejected  the  applicability  of  the  strict  scrutiny 
equal  protection  standard  and  ruled  that  the  Illinois  financing  scheme 
was  rational  because  it  was 

. . . designed  to  allow  individual  localities  to  determine  their 
own  tax  burden  according  to  the  importance  which  they  place 

Sion  public  schools  {Id.  at  p.  333. ) 

.S.  Supreme  Court  affirmed  per  curiam  with  the  following  order : 
The  motion  to  affirm  is  granted  and  the  judgment  is  af- 
firmed (394  U.S.  322). 

Xo  cases  were  cited  in  the  High  Court’s  order;  there  was  no  oral 
argument.33 

Defendants  argue  that  the  High  Court’s  summary  affirmance  fore- 
closes our  independent  examination  of  the  issues  involved.  We  dis- 
agree. 

Since  Mclnnis  reached  the  Supreme  Court  by  way  of  appeal  from  a 
three-judge  Federal  court,  the  High  Court’s  jurisdiction  was  not  dis- 
cretionary (28  U.S.C.  §1253  (1964)).  In  these  circumstances,  de- 
fendants are  correct  in  stating  that  a summary  affirmance  is  formally 
a decision  on  the  merits.  However,  the  significance  of  such  summary 
dispositions  is  often  nuclear,  especially  where,  as  in  Mclnnis , the  Court 
sites  no  cases  as  authority  and  guidance.  One  commentator  has 
stated : 

It  has  often  been  observed  that  the  dismissal  of  an  appeal, 
technically  an  adjudication  on  the  merits,  is  in  practice  often 
the  substantial  equivalent  of  a denial  of  certiorari.84  (D.  Cur- 
rie. The  Three-Judge  District  Court  in  Constitutional  Liti- 
gation (1964)  32  U.  Chi.  L.  Rev.  1, 74,  fn.  365.) 

Frankfurter  and  Landis  had  suggested  earlier  that  the  pressure  of  the 
Court’s  docket  and  differences  of  opinion  among  the  judges  operate 

. . . to  subject  the  obligatory  jurisdiction  of  the  Court  to  dis- 
cretionary  considerations  not  unlike  those  governing  certi- 
orari.”  (Frankfurter  & Landis,  The  Business  of  the  Supreme 
Court  at  October  Term,  1929  { 1930)  44  Harv.L.Rev.  1, 14.) 

" The  plaintiffs  in  Burma  attacked  the  constitutionality  of  the  Virginia  School 
financing  scheme.  The  decision  of  the  district  court,  which  dismissied  their  com- 
plaint for  failure  to  state  a claim,  was  cursory,  containing  little  legal  reasoning 
and  relying  on  Mclnnis  v.  Shapiro  for  precedent.  Consequently,  the  parties  to  the 
instant  action  have  centered  their  discussion  on  Mclnnis,  and  we  follow  suit. 

“Although  the  Supreme  Court  affirmed  the  Mclnnis  decision,  rather  than  dis- 
missing the  appeal,  Currie’s  statement  is  probably  entirely  applicable  anyway. 
In  upholding  decisions  of.lower  courts  of  appeal,  the  Supreme  Court  “will  affirm 
an  appeal  from  a,  federal  court,  but  will,  dismiss  an  appeal  .from  a state  court 
‘for  want  of  a substantial  federal  question.’  Only  history  would  seem,  to  justify 
this  distinction. . . .”  (Stern  & Gressman,  Supreme  Court  Practice  (4th  ed.  1060) 
at  p.233.) 
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Between  60  and  84  percent  of  appeals  in  recent  years  have  been  sum- 
marily handled  by  the  Supreme  Court  without  opinion.  (Stern  & 
Gressman,  op.  cit , supra,  at  p.  194. ) 85 

At  any  rate,  the  contentions  of  the  plaintiffs  here  are  significantly 
different  from  those  in  Mclnnis.  The  instant  complaint  employs  a 
familiar  standard  which  has  guided  decisions  of  both  the  Unitea  States 
and  California  supreme  courts : discrimination  on  the  basis  of  wealth 
is  an  inherently  suspect  classification  which  may  be  justified  only  on 
the  basis  of  a compelling  State  interest.  (Sec  cases  cited,  part  III, 
supra.)  By  contrast,  the  Mclnnis  plaintiffs  repeatedly  emphasized 
“educational  needs”  as  the  proper  standard  for  measuring  school  fi- 
nancing against  the  equal  protection  clause.  The  district  court  found 
this  a “nebulous  concept”  (293  F.  Supp.  327,  329,  footnote  4)— -so 
nebulous  as  to  render  the  issue  nonjnsticiable  for  lack  of  “ ‘discoverable 
and  manageable  standards’  ” 30  (Id.  at  p.  335).  In  fact,  the  nonjusti- 
ciability of  .the  “educational  needs”  standard  was  the  basis  for  the 
M cl nnis  holding ; the  district  court’s  additional  treatment  of  the  sub- 
stantive issues  was  purely  dictum.  In  this  context,  a Snpreme  Court 
affirmance  can  hardly  be  considered  dispositive  of  the  significant  and 
complex  constitutional  questions  presented  here.37 

Assuming,  as  we  must  in  light  of  the  demurrers,  the  truth  of  the 
material  allegations  of  the  first  stated  cause  of  action,  and  considering 


35  Summary  disposition  of  a case  by  the  Supreme  Court  need  not  prevent  the 
court  from  later  holding  a full  hearing  on  the  same  Issue.  The  constitutionality 
of  compulsory  school  flag  salutes  is  a case  in  point.  For  three  successive  years— 
in  Lcolcs  v.  Landers  (1937)  302  U.S.  050;  Bering  v.  State  Board  of  Education 
(103S)  303  U.S.  024 ; and  Johnson  v.  Deerfield  (1039)  300  U.S.  021— the  Supreme 
Court  summarily  upheld  lower  court  decisions  which  ruled  such  requirements 
constitutional. 

The  very  next  year  the  high  court  granted  certiorari  in  Mincrsville  District 
v.  Gnhitis  (1040)  310  U.S.  580,  thereby  providing  for  oral  argument  and  a full 
briefing  of  the  issue.  Although  in  GoMis  it  adhered  to  its  earlier  per  curiam 
decisions,  three  years  later  the  court  reversed  its  position  and  ruled  such  re- 
quirements invalid.  ( Board  of  Education  v.  Barnette  (1943)  319  U.S.  024.) 

**  The  plaintiffs  in  Burruss  also  relied  on  an  “educational  needs”  standard  in 
their  attack  on  the  Virginia  school  financing  scheme,  causing  the  district  court 
to  remark : “However,  the  courts  have  neither  the  knowledge,  nor  the  means,  nor 
the  power  to  tailor  the  public  moneys  to  fit  the  varying  needs  of  these  students 
throughout  the  State.”  (310  F.  Supp.  at  p.  574.) 

w In  a comprehensive  article  on  equal  protection  and  school  financing,  three 
commentators  have  stated:  “The  meaning  of  Mohinls  v.  Shapiro  is  ambiguous; 
but  the  case  hardly  seems  another  Plessjt  v.  Ferguson.  Probably  but  a temporary 
setback,  it  was  the  predictable  consequence  of  an  effort  to  force  the  court  to 
precipitous  and  decisive  action  upon  a novel  and  complex  issue  for  which  neither 
it  nor  the  parties  were  ready.  ...  [T]he  plaintiffs*  virtual  absence  of  intelligible 
theory  left  the  district  court  bewildered.  Given  the  jwice  and  character  of  the 
litigation,  confusion  of  court  and  parties  may  have  been  inevitable,  foreordain- 
ing the  summary  disposition  of  the  appeal.  The  Supreme  Court  could  not  have 
been  eager  to  consider  an  issue  of  this  magnitude  on  such  a record.  Concededly 
its  per  curiam  affirmance  is  formally  a decision  on  the  merits,  but  it  need  not 
imply  the  Court’s  permanent  withdrawal  from  the  field.  It  is  probably  most  sig- 
nificant as  an  admonition  to  the  protagonists  to  clarify  the  options  before  again 
invoking  the  Court’s  aid.”  (Coons,  Clune  & Sugarman,  supra,  57  Cal.  L.  Rev.  at 
pp.  308-300.) 

The  Supreme  Court’s  willingness  to  order  a full  hearing  by  a federal  district 
court  on  the  issues  raised  in  Hargrave  v.  Kirk  (see  Askew  v.  Hargrave,  supra, 
401  U.S.  476),  indicates  to  ns  that  it  does  not  consider  the  applicability  of  the 
equal  protection  clause  to  educational  financing  foreclosed  by  its  decisions  in 
Mclnnis  and  Burruss. 
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in  conjunction  therewith  the  various  matters  which  we  have  judicially 
noticed,  wo  are  satisfied  that  plaintiff  children  have  alleged  facts  show- 
ing that  the  public  school  financing  system  denies  them  ecpial  protec- 
tion of  the  laws  because  it.  produces  substantial  disparities  among 
school  districts  in  the  amount  of  revenue  available  for  education. 

The  second  stated  cause  of  action  by  plaintiff  parents  by  incorpo- 
rating the  first  cause  has,  of  course,  sufficiently  set  forth  the  consti- 
tutionally defective  financing  scheme.  Additionally,  the  parents  allege 
that  they  are  citizens  and  residents  of  Los  Angeles  County ; that  they 
are  owners  of  real  property  assessed  by  the  county;  that  some  of  de- 
fendants are  comity  officials:  and  that  as  a direct  result  of  the  financ- 
ing system,  they  are  required  to  pay  taxes  at  a higher  rate  than  tax- 
payers in  many  other  districts  in  order  to  secure  for  their  children  the 
same  or  lesser  educational  opportunities.  Plaintiff  parents  join  with 
plaintiff  children  in  the  prayer  of  the  complaint  that  the  system  be- 
declared  unconstitutional  and  that  defendants  be  required  to  restruc- 
ture the  present  financial  system  so  as  to  eliminate  its  unconstitutional 
aspects.  Such  prayed  for  relief  is  strictly  injnnctivo  and  seeks  to  pre- 
vent public,  officers  of  a county  from  acting  under  an  allegedly  void 
law.  Plaintiff  parents  then  clearly  have  stated  a cause  of  action  since:. 

...  [i]f  the  . . . law  is  unconstitutional,  then  county 
officials  may  be  enjoined  from  spending  their  time  carrying 
out  its  provisions  ....  (Blair  v.  Pitchess  (1971)  5 Ca.l.. 

3d — ; Code  Civ.  Proc.,  sec.  526a.) 38 

Because  the  third  cause  of  action  incorporates  by  reference  the  alle- 
gations of  the  fii-st  and  second  causes  and  simply  seeks  declaratory 
relief,  it  obviously  sets  forth  facts  sufficient  to  constitute  a cause  of 

action.  . 

By  onr  holding  today  we  further  the  cherished  idea  of  American, 
education  that  in  a democratic  society  free  public  schools  shall  make 
available  to  all  children  equally  the  abundant  gifts  of  learning.  This 
was  the  credo  of  Horace  Mann,  which  has  been  the  heritage  and  the. 
inspiration  of  this  country. 

I believe  [he  wrote],  in  the  existence  of  a great,  immortal) 
immutable  principle  of  natural  law,  or  natural  ethics — a 
principle  antecedent  to  all  human  institutions,  and  incapable- 
of  being  abrogated  by  any  ordinance  of  man  . . . which 
proves  the  absolute  light  to  an  education  of  every  human 
being  that  comes  into  the  world,  and  which,  of  course,  proves 
the  correlative  duty  of  every  government  to  see  that  the 
means  of  that  education  are  provided  for  all.  . . . [Orig- 
inal italics.]  (Old  Sonth  Leaflets  V,  No.  109  (1846)  pp.  177— 

180  (Tenth  annual  Report  to  Mass.  State  Bd.  of  Ed.) , quoted 
in  “Readings  in  American  Education”  (1963  Lncio  ed.)  p. 

336.) 

“Although  plaintiff  parents  bring  this  action  against  state,  as  well  as  county,, 
officials,  it  has  been  held  that  state  officers  too  may  be  sned  under  section  526a. 
(Blair  v.  Pitchess,  supra,  5 Cal.  3d  — ; California  State  Employees'  Assn.  v.  Wtt- 
liam8  (1070)  7 Cal.  App.  3d  390, 395 ; Ahlgren  v.  Carr  (1962)  209  Cal.  App.  2d  248, . 
252-254.) 
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The  judgment  is  reversed  and  the  cause  remanded  to  the  trial  court 
with  directions  to  overrule  the  demurrers  and  to  allow  defendants  a 
reasonable  time  within  which  to  answer. 

Sullivan,  J. 

We  concur : 

Wrioiit,  C.  J. 

Peters,  J. 

Tobriner,  J. 

Mosk,  J. 

Burke,  J. 


DISSENTING  OPINION  BY  McCOMB,  J. 

I dissent.  I would  affirm  the  judgment  for  the  reasons  expressed  by 
Mr.  Justice  Dunn  in  the  opinion  prepared  by  him  for  the  Court  of 
Appeal  in  Serrano  v.  Priest  (Cal.  App.)  89  Cal.  Rptr.  345. 

McComb,  J. 


VAN  DUSARTZ  v.  HATFIELD 
334  F.Supp.  870  (D.C.  Minn.  1971) 


MEMORANDUM  AND  ORDER 
Filed  October  12,  1971 

This  is  one  of  three  actions  brought  by  various  parties  to  challenge 
the  constitutional  validity  of  Minnesota’s  system  of  financing  public 
elementary  and  secondary  education.  The  companion  cases  are  Minne- 
sota Federation  of  Teachers , et  al.  v.  Hatfield , et  al.,  4-71  Civ.  458. 
and  Minnesota  Real  Estate  Taxpayers  Association , et  al.  v.  State  of 
Minnesota , et  al .,  3-71  Civ.  233. 

Plaintiffs  in  the  above-entitled  action  base  their  claims  solely  on 
die  alleged  denial  of  equal  protection  of  the  laws  to  a class  of  plaintiff 
schoolchildren  they  purport  to  represent.  Jurisdiction  of  this  court  is 
invoked  pursuant  to  28  U.S.C.  1343  (3)  and  (4)  because  plaintiffs’ 
cause  of  action  arises  under  the  Civil  Rights  Act,  42  U.S.C.  section 
1983. 

Defendants  have  moved  to  dismiss  in  all  three  cases  on  the  grounds 
that  the  complaints  fail  to  state  a claim  upon  which  relief  can  be 
granted  and  that  the  cases  are  moot. 

Since  the  above-entitled  case  appears  to  be  on  solid  jurisdictional 
grounds  as  to  the  plaintiff  pupils  and  does  not  raise  pendent  claims 
under  the  laws  or  constitution  of  Minnesota,  this  Court  chooses  to 
analyze  the  narrow  claims  presented  here  in  light  of  the  recent  Cali- 
fornia Supreme  Court  decision  in  Serrano  v.  Priest , 5 Cal.  3d  584, 

___P.2d (1971).  Although  separate  orders  will  be  entered 

denying  defendants’  motions  to  dismiss  in  the  other  two  cases,  the 
Court  chooses  to  postpone  any  ruling  on  the  other  complex  issues 
presented  by  those  complaints. 

The  primary  purpose  here  is  to  test  the  plaintiff  children’s  cause  of 
action,  and  to  examine  the  substantive  issues  raised  by  their  complaint. 
With  proper  deference  to  the  legislature,  it  is  appropriate  to  consider 
the  correctness  of  the  Serrano  rule  and  to  examine  the  applicability 
of  the  equal  protection  clause  to  the  instant  case. 

Die  issue  posed  by  the  children,  here  as  in  Serrano , is  whether 
pupils  in  publicly  financed  elementary  and  secondary  schools  enjoy  a 
right  under  the  equal  protection  guarantee  of  the  14th  amendment  to 
have  the  level  of  spending  for  their  education  unaffected  by  variations 
in  the  taxable  wealth  of  their  school  district  or  their  parents.  This  Court 
concludes  that  such  a right  indeed  exists  and  that  the  principle  an- 
nounced in  Serrano  v.  Priest  is  correct.  Plainly  put,  the  rule  is  that  the 
level  of  spending  for  a child’s  education  may  not  be  a function  of 
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wealth  other  than  the  wealth  of  the  State  as  a whole.  For  convenience 
we  shall  refer  to  this  as  the  principle  of  “fiscal  neutrality,”  a reference 
previously  adopted  in  Sen'ano.1 

This  Conrt  will  treat  defendants’  motion  to  dismiss  as  a motion  for 
summary  judgment  in  which,  for  the  purposes  here,  plaintiffs’  allega- 
tions of  "fact  must  be  taken  as  trne.  These  allegations  will  be  supple- 
mented by  judicial  notice  of  facts  appearing  in  official  public  records 
and  reports  which  have  been  stipulated  to  by  the  parties  herein.  The 
State  has  argued  that  the  expiration  of  M.S.A.  section  124.211  has 
rendered  the  complaint  moot.  If  in  fact  the  existing  vacuum  in  “equal- 
izing” State  aids  were  to  continue,  the  influence  of  district  wealth  vari- 
ations would  be  even  more  extensive  and  invidious  than  what  we  are 
about  to  describe.  In  fact,  the  opposite  is  true;  it  has  seriously  aggra- 
vated the  injury*.  In  fairness  to  the  State  it  shall  be  assumed— contrary 
to  fact^that  there  presently  continues  in  existence  a system  of  sub- 
ventions similar  to  the  recently  expired  system.  , 

The  recently  expired  Minnesota  system  appears  structurally  indis- 
tinguishable in  its  basic  parts  from  the  California  system  described 
in  the  Seirano  opinion,  supra  at  591-595.  The  Minnesota  pupils — like 
those  in  Serrano — allege  that  the  number  of  dollars  per  pupil  spent 
in  their  school  districts  is  a function  of  the  amount  of  taxable  wealth 
per  pupil  located  within  the  boundaries  of  those  districts  and  thus 
subject  to  the  local  educational  levy.  See  M.S.A.  chapter  124.  School 
districts  in  Minnesota  differ  in  taxable  wealth  per  pupil.  Indeed,  some 
districts  have  almost  no  taxable  wealth,  while  others  range  up  to 
and  even  above  $30,000  per  pupil.  The  plaintiff  children  reside  in  rel- 
atively poor  districts.2  . . . 

The  State  has  assisted  the  poorer  districts  with  “equalizing”  aid 
but  in  a manner  which  offsets  onlyr  a portion  of  the  innnence  of  dis- 
trict wealth  variations.3  To  be  specific,  in  1970—71  if  a school  district’s 
tax  rate  were  at  least  20  mills,  it  was  guaranteed  a total  of  $404  spend- 
able dollars  by  the  State.  Thus,  if  the  local  levy  of  20  mills  raised  only 
$200  (in  a district  with  $10,000  assessed  valuation  per  pupil)  the  State 
supplemented  this  with  a subvention  of  $204  per  pupil.  If  the  district 
was  sufficiently  wealthy  that  a 20-mill  levy  raised  more  than  the  $404 
guarantee,  it  retained  the  excess  collection  and  now  has  it  available 
for  expenditure.  There  appear  to  be  a number  of  districts  in  this  envi- 
able position.  .... 

In  addition  the  State  has  guaranteed  to  every  district  a minimum 
State  subvention  of  $141  per  pupil.  Thus,  a rich  district  which  raised 


lThe  analysis  here  generally  parallels  that  appearing  in  J.  Coons,  W.  Clume. 
and  S.  Sngarman,  “Private  Wealth  and  Public  Education”  (Cambridge,  Harvard 
University  Press,  1970),  hereinafter  cited  as  “Private  Wealth  and  Public 


Education.”  ■.  . 

5 The  rule  adopted  here  and  in  Serrano  does  not  depend  upon  the  personal 
realth  of  the  pupils  or  their  parents.  It  is  sufficient  that  the  plaintiffs  be 
nembers  of  the  larger  class  of  pupils  injured  which  class  is  defined  as  the  pupil 
topulation  of  relatively  poor  school  districts.  Serrano  v.  Priest,  5 Cal.  3d  at  601, 

p.  2d  at . Whether  "relative”  poverty  includes  every  district  poorer  than 

hat  one  district  richest  in  assessed  valuation  per  pupil  need  not  now  be  de- 
ermined,  nor  would  this  appear  to  have  great  practical  significance  in  the  appli- 
ation  of  the  general  principle.  - - 

“The  examples  that  follow  in  the  text  are  all  hypothetical  applications  of 

I.S.A.§  124.211. 
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$150  at  the  20-mill  rate  may  spend  $501  per  pupil.  What  is  important 
about  this  flat  grant  is  that  it  is  useful  only  to  the  richer  districts.  Even 
if  it  were  abolished,  those  districts  poor  in  taxable  wealth  would  re- 
ceive no  les9  than  they  now  do,  because  the  $141  is  counted  as  part 
of  the  equalizing  aid.  As  in  our  previous  example,  a poor  district 
raising  only  $200  with  the  20-mill  local  rate  would  receive  its  $204 
from  the  State  in  “equalizing”  money  even  if  the  $141  guaranteed  min- 
imum did  not  exist.  Thus  this  latter  guarantee  nets  in  effect  as  a unique 
bonus  solely  for  the  benefit  of  rich  districts. 

Finally,  insofar  as  districts  exceed  the  20-mill  local  tax  rate  (ap- 
parently all  poor  districts  do)  they  are  essentially  on  their  own.  For 
every  additional  mill  on  its  local  property  a district  with  $20,000  val- 
uation per  pupil  adds  another  $20  per  child  in  spending;  a district 
with  $5,000  valuation  per  pupil  adds  only  $5  in  spending.  Put  an- 
other way,  above  20  mills  there  is  a high  correlation  per  pupil  wealth 
and  the  amount  available  to  spend  for  education  for  the  same  mill 
rate. 

To  sum  up  the  basic  structure,  the  rich  districts  may  and  do  enjoy 
both  lower  tax  rates  and  'higher  spending.  A district  with  $20,000  as- 
sessed valuation  per  pupil  and  a 40-mill  tax  rate  on  local  property 
would  be  able  to  spend  $941  per  pupil;  to  match  that  level  of  spend- 
ing the  district  with  $5,000  taxable  wealth  per  pupil  would  have  to 
tax  itself  at  more  than  three  times  that,  rate,  or  127.4  mills. 

There  are  apparently  many  minor  refinements  and  subventions,  none 
of  which  alter  till  is  essential  pattern.-*  The  overall  conclusion  is  inescap- 
able. The  level  of  spending  for  publicly  financed  education  in  Minne- 
sota is  profoundly  affected  by  the  wealth  of  each  school  district.  Chil- 
dren living  in  districts  poorer  than  the  richest  are  proportionately 
disadvantaged.  It,  is  this  class  which  pupil  plaintiffs  claim  to  repre- 
sent. 

It  may  be  true,  of  course,  that  not  every  difference  in  spending  level 
is  traceable  into  a difference  in  effectiveness  of  education.  TVe  must 
recognize  that  there  has  been  disagreement  among  scholars  over  the 
degree  to  which  money  counts.5  For  present  purposes,  however,  it  is 
sufficient  that  tihe  relation  between  cost  and  quality  of  education  has 
been  alleged.  In  any  event,  the  legislature  would  seem  to  have  fore- 
closed this  issue  to  the  State  by  establishing  a system  encouraging 
variation  in  spending;  it  would  be  high  irony  for  the  State  to  argue 
that  large  portions  of  the  educational  budget  authorized  by  law  in 
effect  are  thrown  away.  The  courts  that  have  considered  the  issue  are 
in  agreement.0 


4 Defendants'  contention  that  other  categories  of  state  aids  substantially  in- 
crease the  revenue  of  many  schools  may  raise  a question  of  fact,  i.e.  Whether 
the  dependence  on  local  school  district  wealth  is  overcome  by  these  other  aids. 
However,  for  purpose  of  this  motion,  we  must  accept  as  true  plaintiffs'  allegation 
of  wealth  dependence. 

B The  competing  views  are  summed  up  in  Serrano  v.  Priest,  5 Cal.  3d  at  GOl, 
— P.2d  at. (f.n.  16).  It  is  noteworthy  that,  while  Prof.  James  Cole- 
man’s earlier  work  is  sometimes  interpreted  to  question  the  cost-quality  relation, 
his  foreword  to  Private  Wealth  and  PuUie  Education  suggests  that  spending 
differences  arc  a significant  factor  in  education. 

"The  cases  are  collected  in  the  Scrrawo  opinion  at  f.n.  1C,  5 Cal.  3d  at 
601 — P.2dat— . 
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Furthermore,  this  Court  notes  the  affidavit  of  Van  D.  Mueller, 
attached  to  plaintiffs’  brief  in  that  it  gives  an  indication  of  the  cor- 
relation between  spending  per  pupil  and  the  quality  of  education.  The 
statements  made  in  the  affidavit  must,  under  the  law,  be  taken  as  true 
for  the  purpose  of  determining  whether  plaintiffs  have  spelled  out  a 
cause  of  action.  Mueller  flatly  states : 

The  districts  having  the  lowest  per  pupil  expenditure,  which 
are  generally  the  poorest  districts  in  terms  of  assessed  val- 
uation per  pupil  unit,  oiler  an  education  that  is  inferior  to 
the  districts  having  the  highest  per  pupil  expenditures. 

While  the  correlation  between  expenditure  per  pupil  and  the  qual- 
ity of  education  may  be  open  to  argiunent,  the  Court  must  assume  here 
that  it  is  high.  To  do  otherwise  would  be  to  hold  that  in  those  wealthy 
districts  where  the  per  pupil  expenditure  is  higher  than  some  real  or 
imaginary  norm,  tlic  school  boards  are  merely  wasting  the  taxpayers’ 
money.  The  Court  is  not  willing  to  so  hold,  absent  some  strong  evi- 
dence. Even  those  who  staunchly  advocate  that  the  disparities  here 
complained  otf  are  the  result  of  local  control  and  that  such  control  and 
taxation  with  the  resulting  inequality  should  be  maintained  would  not 
be  willing  to  concede  that  such  local  autonomy  results  in  waste  or 
inefficiency. 

The  disparities  demonstrated  by  the  California  court  in  Serrano 
stood  out  m bold  relief,  while  the  figures  supplied  by  the  Minnesota 
Department  of  Education  tend  to  show  a lack  of  such  great  disparities. 
Nevertheless, this  Court  must  accept  at  face  value  the  affidavit  of  Muel- 
ler which  states  that  if  the  statistics  for  Minnesota  are  arranged  in 
the  same  manner  as  in  California,  that  is,  dividing  elementary  and 
secondary  school  figures,  the  disparities  are  “very  comparable.”  Thus, 
there  is  little  or  no  difference  between  the  factual  allegations  in  this 
case  and  those  in  Serrano. 

The  U.S.  Supreme  Court  has  employed  two  distinct  approaches  to 
claims  asserted  under  the  equal  protection  clause  of  the  14th  amend- 
ment. See,  for  example  Shapiro  v.  Thompson , 394  U.S.  618  (1989) 
and  McGowan  v.  Maryland , 366  U.S.  420  (1961).  These  approaches 
involve  substantially  different  degrees  of  deference  for  State  legisla- 
tion depending  upon  its  subject  matter  and  character.  Most  regulation 
by  the  States  of  most  kinds  of  interests  is  judged  merely  by  the  ration- 
ality of  the  relation  between  the  State’s  objective  and  the  means  of 
regulation  (the  statutory  or  administrative  classifications)  chosen.  The 
Court  does  not  ordinarily  undertake  to  evaluate  purposes  and  effects 
as  such.  This  test  of  the  relation  of  means  to  ends  might  plausibly  be 
applied  to  the  Minnesota  system  here  attached.  If  the  State’s  objective 
is  a “general  and  uniform  system”  of  education,  as  article  VIII, 
sections  1 and  2 of  the  Minnesota  constitution  declare,  it  might  be 
wondered  whether  the  means  chosen  are  rationally  adapted  to  that 
goal. 

However,  this  issue  is  not  reached  because,  in  the  present  case,  the 
stricter  test  of  equal  protection  is  clearly  more  appropriate.  This  ap- 
proach requiring  close  scrutiny  of  the  State  law  by  the  Court  , is 
triggered  whenever  either  a “fundamental  interest”  is  at  stake  or 
the  State  has  employed  a “suspect  classification.”  Here  both  such 


factors  are  involved  and  mutually  reinforce  the  pupil  plaintiffs’ 
attack  upon  the  system. 

First,  as  to  the  specially  protected  interest:  Where  the  onus  of  a 
legislative  classification  falls  upon  an  interest  which  is  classified  as 
“fundamental,”  the  State  bears  the  burden  of  demonstrating  a com- 
pelling interest  cf  its  own  which  is  served  by  the  challenged  legisla- 
tion and  which  cannot  be  satisfied  by  any  other  convenient  legal  struc- 
ture.7 That  approach  fits  this  case  because  the  interest  at.  stake  is 
education.  The  Serrano  opinion,  supra  at  604^610,  has  correctly  in- 
ferred from  relevant  expressions  of  the  U.S.  Supreme  Court  and  from 
the  nature  of  education  itself  that  this  interest  is  truly  fundamental 
in  the  constitutional  sense. 

It  is  unnecessary  to  repeat  the  persuasive  analysis  of  the  California 
court  on  this  point,  but  it  is  worth  observing  that  education  in  this 
respect  is  to  be  sharply  distinguished  from  most  other  benefits  and 
services  provided  by  government.8  It  is  not  the  “importance”  of  an 
asserted  interest  which  alone  renders  it  specially  protected.  One  can 
concede  the  significance  of  welfare  payments  to  an  indigent  and  yet 
accept  the  result  in  Dandridge  v.  Williams , where  the  Court  did  not 
face  a suspect  classification.®  Education  has  a unique  impact  on  the 
mind,  personality,  and  future  role  of  the  individual  child.  It  is  basic 
to  the  functioning  of  a free  society  and  thereby  evokes  special  judicial 
solicitude.10  . . . 

Now  we  consider  the  relevance  of  the  legislative  classification.  As 
noted  above,  the  pupils’  objection  to  the  financing  system  is  augmented 
by  the  nature  of  the  classifying  fact— district  wealth — by  which  the 
distribution  of  education  is  affected  and,  in  significant  degree,  de- 
termined. In  a number  of  decisions  over  the  last  15  years  the  U.S. 
Supreme  Court  has  made  it  plain  that  classifications  based  upon  wealth 
are  suspect.  These  decisions,  convincingly  analyzed  in  Serrano,11  are 

'Shapiro  v.  Thompson,  394  U.S.  618  (1969).  See  also  Griffin  v.  Illinois,  351 
U.S.  12  (1956) ; Douglas  v.  California,  372  U.S.  353  (1963) ; Harper  v.  Virginia 
Board  of  Elections,  383  U.S.  66s  (1966) ; Kramer  v.  Union  Free  School  District 
No.  15,  895  U.S.  621  (1969)'.  The  fundamental  interest  cases  and  the  rationale 
of.  the  correlative  .“compelling  interest”  test  are  considered  at  length  in  the 
Serrano  opinion,  5 Cal.  3d  at  604-611,  — P.  2d  at  - -. 

* And  thus,  incidentally,  does  not  constitute  an  opening  wedge  for  eventual 
fiscal  neutrality  in  all  government  services  through  the  medium  of  the  14th 
Amendment,  Serrano  v.  Priest,  5 Cal..3d  at  613-614;  Coones,  Clune,  and  Sugar- 
man,  Private  Wealth  and  Public  Education,  414-419  (1970). 

•397  U.S.  471  (1970).  See  also  James  v.  Valticrro,  402  U.S.  137  (1971).  (The 
interest  in  housing).  In  another  respect  Valtierra  actually  supports  the  “fun- 
damentality”  of  the  interest  in  education.  The  Court  there  emphasized  the 
special  importance  of  the  democratic  process  exemplified  in  local  plebiscites. 
That  perspective  here  assists  pupil  plaintiffs  who  ask  ho  more  than  equal 
cajpacity  for  local  voters  to  raise  school  money  in  tax  referenda,  thus  making 
the  democratic  process  all  the  more  effective. 

“ Even  the  majority  opinion  in  Dandridge  seems  to  intimate  this  by  its  cita- 
tion of  the  decision  in  Shelton  v.  Tucker,  364  U.S.  479  (1960)  as  the  exemplar 
of  , the  Court's  commitment  to  a special  view  of  equal  protection  in  those  areas 
where  “freedom  guaranteed  by  the  Bill  of  Rights”  may  be  . affected.  397  U.S. 
at  484.  In  Shelton,  Mr.  Justice  Stewart  for  the  majority  had  declared  that  “The 
vigilant  protection  of  constitutional  freedoms  is  nowhere  more  .vital  than  in 
the  community  of  American  Schools”,  864  U.S.  a 487. 

“ Cal.  3d  at  597-604.  Elaborate  analyses  of  these  cases  appear  in  Note,  “De- 
velopments in  the  Law — Equal  Protection”,  82  Harv.  L.  Rev.  1065  (1969); 
Michelman,  “On  Protecting  the  Poor  Through  .the  Fourteenth  Amendment ” 
S3  Ham.  L.  Rev.  (1969) ; Private  Wealth  and  Public  Education,  359-387. 
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well  known  and  need  no  comment  here.  What  is  important  to  note  is 
that  the  objection  to  classification  by  wealth  is  in  this  case  aggravated 
by  the  fact  that  the  variations  in  wealth  .are  State  created.  This  is  not 
the  simple  instance  in  which  a poor  man  is  injured  by  his  lack  of  funds. 
Here  the  poverty  is  that  of  a governmental  unit  that  the  State  itself 
has  defined  and  commissioned.  The  heaviest  burdens  of  this  system 
surely  fall  de  facto  upon  those  poor  families  residing  in  poor  districts 
who  cannot  escape  to  private  schools,  but  this  effect  only  magnifies  the 
odiousness  of  the  explicit  discrimination  by  the  law  itself  against  all 
children  living  in  relatively  poor  districts. 

This  does  not  suggest  that  by  itself  discrimination  by  wealth  is 
necessarily  decisive.  No  court  lias  so  held.  However,  when  the  wealth 
classification  affects  the  distribution  of  public  education,  the  consti- 
tutional significance  is  cumulative.12 

It  cannot  be  argued  that  a quality  education  endows  its  recipient 
with  a distinct  economic  advantage  over  his  less  educated  brethren.  By 
these  standards  the  inexorable  effect  of  educational  financing  system 
such  as  here  maintained  puts  the  State  in  the  position  of  making  the 
rich  richer  and  the  poor  poorer.  If  added  to  this  problem  is  the  prob- 
lem that  the  parents  of  children  who  live  in  poor  districts  have  also  a 
lower  income  than  the  parents  in  wealthier  districts,  then  the  disparity 
may  be  even  more  severe  than  that  alleged  by  plaintiffs. 

..."  m . ' 

A State,  of  course,  could  have  a powerful  and  legitimate  interest  in 
maintaining  the  strength  of  local  government  by  preserving  local 
choice  in  school  spending.  If  that  interest  were  “compelling”— and  suf- 
ficiently so— and  if  because  of  some  extremely  important  State  need, 
it  were  ^necessary  that  only  wealthy  children  be  given  quality  educa- 
tion and  that  poor  children  be  denied  such,  then  the  present  financing, 
structure  might  be  justified.  ( See  Shapiro  v.  Thompson , 394  U.S.  618- 
(1969).)  Whether  this  interest  of  the  State  is  constitutionally  com- 
pelling, however,  need  not  be  decided  for  two  reasons.  By  its  own  acts, 
the  State  has  indicated  that  it  is  not  primarily  interested  in  local  choice 
in  school  mattere.  In  fact,  rather  than  reposing  in  each  school  district 
the  economic  power  to  fix.  its- own  level  of  per-pupil  expenditure,  the 
State  has  so  arranged  the  structure  as  to  guarantee  that  some  districts 
will  spend  low  (with  high  taxes)  while  others  will  spend  high  (with 
low  taxes).  To  promote  such  an  erratic  dispersal  of  privilege  and 
burden  on  a theory  of  local  control  of  spending  would  be  quite 
impossible.12 

The  second  reason  for  ignoring  the  question  of  whether  the  State’s 
interest  is  compelling  is  that,  under  the  constitutional  standard  hero 
adopted,  if  the  State  chooses  to  emphasize  local  control,  it  remains  freo 

12  As  with  the  conjunction  of  poverty  and  the  voting  interest  in  Harper  v. 
Virginia  Board  of  Elections,  383  U.S.  60S  (I960),  or  poverty  and  the  interest 
in  access  to  appellate  review  as  in  Griffin  v.  Illinois,  351  U.S.  12  (1056). 

18  The  Serrano  opinion  states  the  idea : . , .... 

“We  need  not  decide  whether  snch  decentralized  financial  decision-making  is 
a compelling  state  interest,  since,  under  the  present  financing  system,  such  fiscal 
freewill  is  a cruel  illusion  for  the  poor  school  district ......  . Far  from  being 

necessary  to  promote  local  fiscal  choice,  the  present  financing  system  actually 
deprives  the  leas  wealthy  districts  of  that  option  ...”  5 Cal.  3d  at  611. 
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to  do  so  to  whatever  degree  it  wishes.  In  fact,  it  is  the  singular  virtue 
of  the  Serrano  principle  that  the  State  remains  free  to  pursue  all 
imaginable  interests  except  that  of  distributing  education  according  to 
wealth.  The  State  makes  the  argument  that  what  plaintiffs  seek  here 
is  uniformity  of  expenditure  for  each  pupil  in  Minnesota.  Neither  this 
case  nor  Serrano  requires  absolute  uniformity  of  school  expenditures. 
On  the  contrary,  the  fiscal  neutrality  principle  not  only  removes  dis- 
crimination by  wealth  but  also  allows  free  play  to  local  effort  and 
choice  and  openly  permits  the  State  to  adopt  one  of  many  optional’ 
school  funding  systems  which  do  not  violate  the  equal  protection 
clause.14 

IV 

The  State  argues  that  the  issues  here  posed  have,  been  foreclosed  by 
Mcfnnis  v.  Shapiro.  203  F.  Supp.  327  (N.D.  111.  1908).  aff’d  sub  noin 
Me  funis  v.  Oqlime . 304  TT.S.  322  (1969),  and  Burressx.  WUkerson.  310 
F.  Supp.  572'  (TV.D.Va.  1969)  aff’d  nom.  307  TT.S.  74  (1970).  It  is  true 
that  the  present  complaint — like  the  two  decisions  noted — contained 
references  to  a duty  of  the  State  to  respond  to  individual  “needs”  of 
pupils.  Tt  appeals  that  plaintiffs  herein  have  now  abandoned  this  as- 
pect of  their  claim.  In  any  event  such  a claim  is  in  fact  foreclosed  by 
Mchmis  and  Buvvcss*  supvo>.  These  two  decisions,  however,  do  not 
speak  to  the  issue  here  considered — whether  there  is  a right  to  mere 
fiscal  neutrality.  As  the  Serrano  decision  makes  clear,  ^Supreme 
Court  left  that  issue  open.  See  Askew  v.  Hargrave.  401  U.S.  476  (19  < 1 ) . 
Tlio  reasoning  of  the  California  court  on  this  point  is  completely  per- 
suasive and  this  court  adopts  it  as  its  own.  Serrano  v.  Priest,  supra,  at 
615-618. 

V 

Therefore,  this  court  concludes  that  the  allegations  of  the  plaintiff 
childrens’  complaint  state  a cause  of  action  and  that  a svstem  of  public 
school  financing  which  makes  spending  per  pupil  a function  of  the 
school  district’s  wealth  violates  the  equal  protection  guarantee  of  the 
14th  amendment  to  the  Constitution  of  the  United  States.  In  accord- 
ance with  the  foregoing  memorandum,  . . 

It  is  ordered  that  the  motions  of  defendants  to  dismiss  the  action 

are  denied.  ... 

The  court  will  retain  jurisdiction  of  the  case  put  will  defer  further 
action  until  after  the  current  Minnesota  legislative  session. 

Mims  W.  Loud, 

U.S.  District  Judge. 

Octoukr  12,  1971. 

“This  Court  In  no  way  suggests  to  the  Minnesota  legislature  Hint  it  adopt 
nnv  one  particular  financing  system.  Rather,  this  memorandum  only  recognizes 
a constitutional  standard  through  which  the  Legislature  may  direct  and  measure 
its  efforts.  For  nri  explication  of  some  of  the  numerous  school  financing  systems 
available  which  meet  the  equal  protection  standard,  see  Guthrie,  Klclndorfer, 
Levin  and  Stout,  Schools  and  Inequality  (1971) ; Coons,  Clnne,  and  Sugarmnn 
Private  Wealth  and  Public  Education  (1970),  and  “Education  Opiwrtunity  : A 
Workable  Constitutional  Test  for  State  Financial  Structures,  57  Cal.  L.  Rev; 
305  (1909). 
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U.S.  District  Count.  District  of  Minnesota 
Third  Division 
No.  3-71  Civ.  243 

Donald  VAN  DUSARTZ  and  Audrey  Van  Dusartz , individually 
and  on  behalf  of  all  others  similarly  situated;  et  al .,  plaintiffs 

versus 

Rolland  F.  Hatfield , Auditor  of  the  State  of  Minnesota,  et  al 

Defenda/iUs 

DISMISSAL 

TO:  John  Mason,  Solicitor  General,  and  Douglas  Skor,  Special  As- 
sistant Attorney  General,  State  Capitol,  Saint  Paul,  Minnesota, 
attorneys  for  defendants. 

WHEREAS: 

On  October  12. 1971,  the  court  entered  a memorandum  and  order  in 
the  above-entitled  case  denying  defendants’  motion  to  dismiss.  In  the 
order,  the  court  indicated  that  jurisdiction  would  be  retained  pending 
the  special  session  of  the  Minnesota  Legislature  which  at  the  time  was 
considering  proposals  for  financing  of  public  elementary  and  second- 
ary education. 

On  October  30,  1971,  chapter  31  of  the  Minnesota  Extra  Session 
Laws  was  approved.  Said  statute  sets  forth  new  formulae  for  provid- 
ingjStato  aid  to  elementary  a nd  secondary  education. 

Upon  consideration  of  chapter  31,  plaintiffs’  attorneys  have  con- 
cluded that  said  statute  may  well  not  meet  the  strict  constitutional 
standard  set  forth  in  the  court’s  October  12  memorandum.  However, 
it  appears  that  the  scheme  set  forth  in  the  recent  legislation  is  consid- 
erably closer  to  meeting  the  constitutional  standard  of  fiscal  neutrality 
than  the  previous  statute  which  the  court  analyzed  in  its  October  12 
memorandum. 

Further,  plaintiffs’  counsel  arc  seeking  an  analysis  of  the  effects  of 
the  currant  legislation  on  easing  the  disparities  between  rich  and  poor 
school  districts.  This  analysis  will  not  be  available  for  several  months, 
and  the  effects  of  the  second-year  financing  scheme  will  not  be  known 
precisely  for  some  time  after  that. 

By  its  recent  enactment,  the  legislature  indicated  that  it  was  mov- 
ing toward  full  acceptance  of  the  principle  expressed  by  the  Court  in 
jts  October  12  memorandum  and  by  the  California  Supreme  Court 
in  Serrano  v.  Priest.  The  degree  of  acceptance  of  this  principle  in  the 
short  amount  of  time  between  the  filing  of  these  memorandums  and 
the  enactment  of  the  legislation  makes  it  appear  to  these  plaintiffs 
to  be  particularly  prudent  to  hold  further  constitutional  challenges 
in  abeyance  until  the  Legislature  has  had  a full  session  in  which  to 
consider  completely  the  constitutional  principles  established  by  the 
court  in  the  abovc-e!ntitled  case. 
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f. 

} 


Therefore,  please  take  notice  that  the  above-entitled  action  is  here- 
by dismissed  without  prejudice  pursuant  to  rule  41. 

ORDER  FOR  DISMISSAL 


The  Court  being  informed  that  defendants  have  no  objection  to  the 
dismissal  of  the  above-entitled  case,  . . ^ 

It  is  Ordered  that  the  case  be  dismissed  without  prejudice 


and  without  costs  to  either  paity. 


Miles  W.  Loan, 

US.  District  Judge. 


November  29,  1971. 
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RODRIGUEZ  v.  SAN  ANTONIO 
Civ.  Action  68-175SA  (W.D.  Tex.  1971) 


O 

ERIC 


PER  CURIAM 

Pursuant  to  rule  23,  Federal  Rules  of  Civil  Procedure, , plaintiffs 
bring  this  action  on  behalf  of  Mexican- American  schoolchiklrcii  ancl 
their  parents  who  live  in  the  Edgcwood  Independent  School  District, 
and  on  behalf  of  all  other  children  throughout  Texas  who  live  in 
school  districts  with  low  property  valuations.  Jurisdiction  of  this  mat- 
ter is  proper  under  28  U.S.C.  §§  1331,  134-3.  This  Court  finds  merit 
in  plaintiffs  claim  that  the  current  method  of  State  financing  for 
public  elementary  and  secondary  education  deprives  their  class  of 
equal  protection  of  the  laws  under  the  14th  amendment  to  the  u.S. 

Constitution.1  . ■ . ..  . „ ...  . 

Edgewood  and  six  other  school  districts  lie  wholly  or  partly  within 
the  city  of  San  Antonio,  Tex.  Five  additional  districts  are  located 
within,  rural  Bexar  County*  All  of  these  districts  and  their  counter- 
parts throughout  the  State  are  dependent  upon  Federal,  State,  and 
local  sources  of  financing.  Since  the  Federal  Government  contributes 
only  about  10  percent  of  the  overall  public  school  expenditures,  most 
revenue  is  derived  from  rural  sources  and  from  two  State  programs : 
the  available  school  fund  and  the  minimum  foundation  program.  In 
accordance  with  the  Texas  constitution,  the  $296  million  in  the  avail- 
able school  fund  for  the  1970-71  school  year  was  allocated  on  a per 
capita  basis  determined  by  the  average  daily  attendance  within  a 
district  for  the  prior  school  year.  ■ . 

Costing  in- excess  of  $1  billion  for  the  19 <0— <1  school  year,  the 
minimum  foundation  program  provides  grants  for  the  costs  ot  salaries, 
school  maintenance,  and  transportation.  Eighty  percent  of  the  cost 
of  this  program  is  financed  from  general  State  revenue  with  the  re- 
mainder apportioned  to  the  school  districts  in  “the  local  fund  assign- 
ment.” Tex.  Educ.  Code  Ann.  arts.  16.71-16.73  (1969).  Although  gen- 
erally measuring  the  variations  in  taxpaying  ability,  the  economic 
index  employed  by  the  State  to  determine  each  district’s  share  of 
“the  local  fimd  assignment”  (Tex.  Ednc.  Code  Ann.  arts.  16.74-16.  < 8) 
has  come  under  increasing  criticism.1 

t see  Serrano  v.  Priest,  5 Cal.  3d  5S4,  — P.  2d  — (1971) ; and  Fan  Dusartz 

v Hatfield  F.  Supp.  — (D.  Minn.  1971).  Serrano  convincingly  analyzes 

discussions  regarding  the  suspect  nature  of  classifications  based  on  wealth,  and 
Van  Dusartz  points  out  that  in  this  type  case  “the  variations  in  wealth  are  state 
created.  This  is  not  the  simple  instance  in  which  the  poor  man  j®  _b£ 

lack  of  funds.  Here  the  poverty  is  that  of  a government  unit  that  the  state  itself 

hft*  See "“The^hauTnge  °and  the  Chance, ’’  Rpt.  of  Governor’s  Comm,  on 
Public  School  Educ.  58-68  (1968).  The  accuracy  of  <**  Economic  Index  is  the 
subject  of  separate  litigation  in  Fort  Worth  Ind.  School  Dlst.  v.  J.  IF.  Edgar, 
( N.D.  Tex.,  Fort  Worth  Div.) . 
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To  provide  their  share  of  the  minimum  foundation  program,  to 
satisfy  bonded  indebtedness  for  capital  expenditures,  and  to  finance 
all  expenditures  above  the  State  minimum,  local  school  districts  arc 
empowered  within  statutory  or  constitutional  limits  to  levy  and  collect 
ad  valorem  property  taxes.  Tex.  Const,  art.  7,  §§3,  3a;  Tex.  Educ. 
Code  Ann.  art.  20.01,  et  seq.  Since  additional  tax  levies  must  be 
approved  by  a majority  of  the  property-tax-paying  voters  within 
the  individual  district,  these  statutory  and  constitutional  provisions 
require  as  a practical  matter  that  all  tax  revenues  be  expended  solely 
within  the  district  in  which  they  are  collected. 

Within  this  ad  valorem  taxation  system  lies  the  defect  which  plain- 
tiffs challenge.  This  system  assumes  that  the  value  of  property  within 
the  various  districts  will  be  sufficiently  equal  to  sustain  comparable 
expenditures  from  one  district  to  another.  It  makes  education  a func- 
tion of  the  local  property  tax  base.  The  adverse  effects  of  this  erro- 
neous assumption  have  been  vividly  demonstrated  at  trial  through 
the  testimony  and  exhibits  adduced  by  plaintiffs.  In  this  connection, 
a survey  of  110  school  districts2"  throughout  Texas  demonstrated 
that  while  the  10  districts  with  a market  value  of  taxable  property 
per  pupil  above  $100,000  enjoyed  an  equalized  tax  rate  per  $100  of 
only  31  cents,  tliq  poorest  four  districts,  with  less  than  $10,000  in 
property  per  pupil,  were  burdened  with  a rate  of  70  cents.  Never- 
theless, the  low  rate  of  the  rich  districts  yielded  $585  per  pupil,  while 
the  high  rate  of  the  poor  districts  yielded  only  $60  per  pupil.  As 
might  be  expected,  those  districts  most  rich  in  property  also  have 
the  highest  median  family  income  and  the  lowest  percentage  of  mi- 
nority pupils,  while  the  poor  property  districts  are  poor  in  income 
and  predominantly  minority  in  composition.3 

Data  for  1967-68  show  that  the  seven  San  Antonio  school  districts 
follow  the  statewide  pattern.  Market  value  of  property  per  student 
varied  from  a low  of  $5,429  in  Edgewood,  to  a high  of  $45,095  in 
Alamo  Heights.  Accordingly,  taxes  as  a percent  of  the  property’s 
market  value  were  the  liigliest  in  Edgewood  and  the  lowest  in  Alaino 
Heights.  Despite  its  high  rate,  Edgewood  produced  a meager  $21  per 
pupil  from  local  ad  valorem  taxes,  while  the  lower  rate  of  Alamo 
Heights  provided  $307  per  pupil. 

Nor  does  State  financial  assistance  serve  to  equalize  these  great 
disparities.  Funds  provided  from  the  combined  local-State  system  of 
financing  in  1967-68  ranged  from  $231  per  pupil  in  Edgewood  to 
$543  per  pupil  in  Alamo  Heights.  There  was  expert  testimony  to  the 
effect  that  the  .current  system  tends  to  subsidize  the  rich  at  the  expense 
of  the  poor,  rather  than  the  other  way  around.  Any  mild  equalizing 
effects  that  State  aid  may  have  do  not  benefit  the  poorest  districts. 

For  poor  school  districts,  educational  financing  in  Texas  is,  thus, 
a tax-more,  spend-less  system.  The  constitutional  and  statutory  frame- 
work employed  by  the  State  in  providing  education  draws  distinction 
between  groups  of  citizens  depending  upon  the  wealth  of  the  district 
in  which  they  live.  Defendants  urge  this  court  to  find  that  there  is  a 

**  The  total  number  of  districts  in  the  State  is  approximately  1,200. 

* Plaintiffs’  Exhibit  VIII  shows  1960  median  family  income  of  $5,900  in  the 
top  ten  districts  and  $3,326  in  the  bottom  four.  The  rich  districts  had  eight 
per  cent  minority  pupils  while  the  poor  districts  were  seventy-nine  percent 
minority. 
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reasonable  or  rational  relationship  between  these  distinctions  or  classi- 
fications and  a legitimate  State  purpose.  This  rational  basis  test  is 
normally  applied  by  the  courts  in  reviewing  State  commercial  or 
economic  regulation.  See,  for  example,  McGowan  v.  Maryland,  366 
IJ.S.  420  (1061) ; Williamson  v.  Lee  Optical  of  Oklahoma , 348  U.S. 
483  (1955).  More  than  mere  rationality  is  required,  however,  to  main- 
tain a State  c'assilicatiou  which  affects  a “fundamental  interest”  or 
which  is  based  upon  wealth.  Here  both  factors  are  involved. 

These  two  characteristics  of  State  classification,  in  the  financing  of 
public  education,  were  recognized  in  Hargrave  v.  McKinney , 413  F. 
2d  320,  324  (5th  Cir.  1969),  on  remand , Ilavgrave  v.  Kirk,  318  F. 
Supp.  944  (M.D.  Fla.  1970),  vacated  on  other  grounds  sub  noin., 
Askew  v.  Hargrave , 401  U.S.  476  (1971).  Among  the  authorities  relied 
upon  to  support  the  Bar  grave  conclusion  “that  lines  drawn  on  wealth 
are  suspect”  is  Ilaryer  v.  Virginia  lid.  of  Elections , 383  IJ.S.  663,  668 
(1965).'  In  striking  down  a poll  tax  requirement  because  of  the  pos- 
sible effect  upon  indigent  voting,  the  Supreme  001111;  concluded  that: 

. . . [l]incs  drawn  on  the  basis  of  wealth  or  property,  like 
those  of  race  . . . are  traditionally  disfavored.  . . . To  in- 
troduce wealth  or  payment  of  a fee  as  a measure  of  a voter’s 
qualifications  is  to  introduce  a capricious  or  irrelevant  factor. 

Likewise  McDonald  v.  Bel.  of  Elections  Cornin'1  rs  of  Chicago , 394  U.S. 
802,807  (1969),  noted  that: 

...  a careful  examination  on  onr  part  is  especially  war- 
ranted where  lines  are  drawn  on  the  basis  of  wealth  . . . 
which  would  independently  render  a classification  highly 
suspect  and  thereby  demand  a more  exacting  judicial  scrutiny. 

Further  justification  for  the  very  demanding  test  which  this  court 
applies  to  defendants’  classification  is  the  very  great  significance  of 
education  to  the  individual.  The  crucial  nature  of  education  for  the 
citizenry  lies  at  the  heart  of  almost  20  years  of  school  desegregation 
litigation.  The  oft  repeated  declaration  of  Brown  v.  Bd.  of  Education , 
347TJ.S.  483, 493  (1954) , continues  to  ring  true : 

Today,  education  is  perhaps  the  most  important  function 
of  State  and  local  governments.  Compulsory  school  attend- 
ance laws  and  the  great,  expenditures  for  education  both 
demonstrate  onr  recognition  of  the  importance  of  education 
to  onr  democratic  society.  It  is  required  in  the  performance 
of  our  most  basic  public  responsibilities,  even  service  in  the 
Armed  Forces.  It  is  the  very  foundation  of  good  citizenship. 
Today  it  is  a principal  instrument  in  awakening  the  child  to 
cultural  values,  in  preparing  him  for  later  professional  train- 
ing, and  in  helping  him  to  adjust  normally  to  his  environ- 
ment. In  these  days,  it  is  doubtful  that  any  child  may  reason- 
ably be  expected  to  succeed  in  life  if  he  is  denied  the  oppor- 
tunity of  an  education.  Such  an  opportunity,  where  the  State 
has  undertaken  to  provide  it,  is  a right  which  must  be  made 
available  to  all  on  equal  terms. 

*In  addition,  the  court  relied  upon  Douglas  v.  California,  372  U.S.  353  (1003), 
and  Griffin  v.  Illinois,  351  U.S.  12  (1956),  which  are  decisions  invalidating  state 
laws  that  discriminated  against  criminal  defendants  because  of  their  poverty. 
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Because  of  the  grave  significance  of  education  both  to  the  individ- 
ual and- to  our  society,  the  defendants  must  demonstrate  a compelling 
State  interest  that  is  promoted  by  the  current  classifications  created, 
under  the  financing  scheme. 

Defendants  insist  that  the  Court  is  bound  by  the  opinions  in  M clnnis 
v.  Shapiro , 293  F.  Supp.  327  (N.D.  111.  1968),  aff’d  mem.  sub.  nom., 
394  U.S.  322  (1969)';  and  Buitus  v.  Wilkerson,  310  F.  Supp.  572 
(W.D.  Ya.  1969) , affd  mem.  sub.  nom.  397  U.S.  44  (1970).  However, 
we  disagree. 

when  reviewing  the  complexities  of  a State  educational  financing 

The  development  of  judicially  manageable  standards  is  imperative 
scheme.  Plaintiffs  in  Mclnnis  sought  to  require  that  educational  ex- 
penditures in  Illinois  be  made  solely  on  the  basis  of  the  “pupils’  edu- 
cational needs.”  Defining  and  applying  the  nebulous  concept  “edu- 
cational needs”  would  have  involved  the  court  in  the  type  of  endless 
research  and  evaluation  for  which  the  judiciary  is  ill-suited.0  Accord- 
ingly, the  Court  refused  the  claim  that  the  equal  protection  clause  of 
the  14th  amendment  demands  such  an  unworkable  standard.  The  sub- 
sequent affirmance,  without  opinion,  by  the  Supreme  Conrt  would  not, 
in  onr  opinion,  bar  consideration  of  plaintiffs’  claim  that  lines  in 
Texas  have  been  drawn  on  the  basis  of  wealth.  The  same  situation  pre- 
vails with  respect  to  Bmrus  where  the  Conrt,  in  referring  to  the  “vary- 
ing needs”  of  the  students,  found  the  circumstances  “scarcely  distin- 
guishable” from  Mclnnis. 

In  the  instant  case  plaintiffs  have  not  advocated  that  educational  ex- 
penditures be  equal  tor  each  child.0  Rather,  they  have  recommended 
the  application  of  the  principle  of  “fiscal  neutrality.”  Briefly  summar- 
ized, this  standard  requires  that  the  quality  of  public  education  may 
not  be  a function  of  wealth,  other  than  the  wealth  of  the  State  as  a 
whole.  Unlike  the  measure  offered  in  Mclnnis . this  proposal  does  not 
involve  the  Conrt  in  the  intricacies  of  affirmatively  requiring  that  ex- 
penditures be  made  in  a certain  manner  or  amount.  On  the  contrary, 
the  State  may  adopt  the  financial  scheme  desired  so  long  as  the  varia- 
tions in  wealth  among  the  governmentally  chosen  units  do  not  affect 
spending  for  the  education  of  any  child 

Considered  against  this  principle  of  “fiscal  neutrality,”  defendants’ 
arguments  for  the  present  system  are  rendered  insubstantial.  Not  only 
are  defendants  unable  to  demonstrate  compelling  State  interests  for 
their  classifications  based  upon  wealth,  they  fail  even  to  establish  a 
reasonable  basis  for  these  classifications.  They  urge  the  advantage  of 
the  present  system  in  granting  decisionmaking  power  to  individual 
districts,  and  in  permitting  local  parents  to  determine  how  much  they 
desire  to  spend  on  their  children’s  schooling  However,  they  lose  sight 
of  the  fact  that  the  State  has,  in  truth  and  in  fact^  limited  the  choice 
of  financing  by  guaranteeing  that  “some  districts  will  spend  low  (with 
high  taxes)  while  others  will  spend  high  (with  low  taxes).”* * * * 7  Hence, 

8 Difficulties  In  defining  the  term  are  discussed  at  note . 203  P.  Supp.  329. 

•indeed,  it  is  difficult  to  see  how  the  defendants  roach  a contrary  conclusion 

since  even  the  Mclnnis  plaintiffs  did  not  request  precisely  equal  expenditures 

per  child:. 

7 As  the  Court  said  in  Van  Dusartz  v.  Hatfield,  supra,  note  1:  “By  its. own 
acts,  the  State  has  indicated  that  it  is  not  primarily  interested  in  local  choice 
in  school  matters.  In  fact,  rather  than  reposing  in  each  school  district  the  eco- 
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the  present  system  does  not  serve  to  promote  one  of  the  very  interests 
which  defendants  assert 

Indicative  of  the  character  of  defendants’  other  arguments  is  the 
statement  that  plaintiffs  are  calling  for  “socialized  education.”  Educa- 
tion, like  the  Postal  Service  has  been  socialized,  or  publicly  financed 
and  operated  almost  from  its  origin.  The  type  of  socialized  education, 
not  the  question  of  its  existence,  is  the  only  matter  currently  in  dispute. 
One  final  contention  of  the  defendants  however  calls  for  further  anal- 
ysis. In  essence,  they  argue  that  the  State  may  discriminate  as  it  de- 
sires so  long  as  Federal  financing  equalizes  the  differences.  Initially, 
the  Court  notes  that  plaintiffs  have  successfully  controverted  the  con- 
tention that  Federal  funds  do,  in  fact,  compensate  for  State  discrimi- 
nation.8 More  importantly,  defendants  have  not  adequately  explained 
why  the  acts  of  other  governmental  units  should  excuse  them  from  the 
discriminatory  consequences  of  State  law.  Hobson  v.  Hansen , supra, 
269  F.  Supp.  at  496,  countered  defendants’  view  by  finding  that  the 
Federal  aid  to  education  statutes : 9 

. . . are  manifestly  intended  to  provide  extraordinary  serv- 
ices at  the  slum  schools,  not  merely  to  compensate  for  inequal- 


Since  they  were  designed  primarily  to  meet  special  needs  in  disad- 
vantaged schools,  these  funds  caimot  be  employed  as  a substitute  for 
State  aid  without  violating  the  congressional  will.  Further  support 
for  this  view  is  offered  by  a series  of  decisions  prohibiting  deduc- 
tions from  State  aid  for  districts  receiving  “impacted  areas”  aid.10  Per- 
formance of  its  constitutional  obligations  must  ns  judged  by  the  State’s 
own  behavior,  not  by  the  actions  of  the  Federal  Government. 

While  defendants  are  correct  in  their  suggestion  that  this  court 
cannot  act  as  a “superlegislature,”  the  judiciary  can  always  deter- 
mine that  an  act  of  the  legislature  is  violative  of  the  Constitution;  Hav- 


nomic  power  to  fix  its  own  level  of  per  pupil  expenditure,  the  State  lias  so  ar- 
ranged the  structure  as  to  guarantee  that  some  districts  will  spend  low  (with 
high  taxes)  while  others  will  spend  high  (with  low  taxes).  To  promote  such 
an  erratic  dispersal  of  privilege  and  burden  on  a theory  of  local  control  of 
spending  would  be  quite  impossible" 

'Plaintiffs’  Exhibit  8,  Table  X,  indicates  that  while  Edgewood  receives  the 
highest  Federal  revenues  per  pupil  of  any  district  in  San  Antonio,  $108,  and 
Alamo  Heights,  the  lowest,  $36,  the  former  still  has  the  lowest  combined  local- 
State-Federal  revenues  per  pupil,  $356,  and  the  latter  the  highest,  $594. 

0 The  statutes  involved  were  the  Economic  Opportunity  Act,  42  U.S.C.  §§  2781- 
2791  (1964) ; the  Elementary  and  Secondary  Education  Act,  20  U.S.C.  §§241n- 
411  (1970  Supp.),  and  federally  impacted  areas  aid,  20. U.S.C.  §§  236-244  (1904), 
as  amended,  (1970  Supp.). 

''These  cases  have  held  that  the  statute  clearly  provides  that  the  aid  is  in- 
tended as  special  assistance  to  local  educational  agencies,  and  that  to  permit  a 
reduction  in  state  aid  would  violate  the  Congressional  intent.  Douglas  Ind. 
School  Disb  No.  3 v.  Jorgenson,  293  F.  Supp.  849  (D.  S.D.  1968) ; Mergenreter  v. 
Hayden,  295  F.  Supp.  251  (D  Kan.  1968) ; Shepheard  v.  Godwin,  280  F.  Supp.  809 
(D.D.  Va.  1908)  ; Carlsbad  Union  School  Dlst.  v.  Rafferty,  300  F.  Supp.  434  (S.D. 
Cal.  1969),  ojfTd,  420  F.  2d  337  (9th  Cir.  1970),  and  Triplett  v.  Tiemann,  302  F. 
Supp.  1244  (D.  Neb.  1969)  . After  these  actions  arose,  the  statute  was  amended 
to  prohibit  aid  to  schools  in  any  state  which  has  . “taken  into  consideration  pay- 
ments under  this  'subchapter  in  determining  the  eligibility  of  any  local  educa- 
tional agency  in  that  State  for  State  aid  . . . 20  U.S.C.  §§  240  (d)  (2)  (1969). 
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inff  determined  that  the  current  system  of  financing  public  education  m 
Texas  discriminates  on  the  basis  of  wealth  by  permitting  citizens  of 
allhient  districts  to  provide  a higher  quality  education  for  their  chil- 
dren, while  paying  lower  taxes,  this  court  concludes,  as  a matter  of 
law,  that  the  plaintiffs  have  been  denied  equal  protection  of  the  laws 
under  the  lrtli  amendment  to  the  U.S.  Constitution  by  the  operation 
of  article  7,  section  3 of  the  Texas  constitution  and  the  sections  of  the 
education  code  relating  to  the  financing  of  education,  including  the 

minimum  foundation  program.  ' 

Now  it  is  incumbent  upon  the  defendants  and  the  Texas  Legislature 
to  determine  what  new  form  of  financing  should  be  utilized  to  support 
public  education.11  The  selection  may  be  made  from  a wide  variety  of 
financing  plans  so  long  as  the  program  adopted  does  not  make  the 
quality  of  public  education  a function  of  wealth  other  than  the  wealth 
of  the  State  as  a whole. 

Accordingly,  It  is  ordered  that : 

1.  The  defendants  and  each  of  them  be  preliminarily  and  per- 
manently restrained  and  enjoyed  from  giving  any  force  and  effect 
to  said  article  7,  section  3 of  the  Texas  constitution,  and  the  sec- 
tions of  the  Texas  education  code  relating  to  the  financing  of  edu- 
cation, including  the  Minimum  Foundation  School  Program  Act 
(ch.  16),  and  that  defendants,  the  commissioner  of  education  and 
the  members  of  the  State  board  of  education,  and  each  of  them, 
be  ordered  to  reallocate  the  funds  available  for  financial  support 
of  the  school  system,  including,  without  limitation,  funds  derived 
from  taxation  of  real  property  by  school  districts,  and  to  other- 
wise restructure  the  financial  system  in  such  a manner  as  not  to 
violate  the  equal  protection  provisions  of  both  the  United  States 
and  Texas  constitutions ; 

2.  The  mandate  in  this  cause  shall  be  stayed,  and  this  court 
shall  retain  jurisdiction  in  this  action  for  a period  of  2 years  in 
order  to  afford  the  defendants  and  the  legislature  an  opportunity 
to  take  all  steps  reasonably  feasible  to  make  the  school  system 
comply  with  the  applicable  law ; and  without  limiting  the  gen- 
erality of  the  foregoing,  to  reallocate  the  school  funds,  and  to 
otherwise  restructure  the  taxing  and  financing  system  so  that  the 
educational  opportunities  afforded  the  children  attending  Edge- 
wood  Indepenclent  School  District,  and  the  other  children  of  the 
State  of  Texas,  are  not  made  a function  of  wealth,  other  than 

11  On  October  15,  19G0  this  Court  indicated  its  awareness  of  the  fact  that  the 
Legislature  of  Texas,  on  its  own  initiative,  had  authorized  the  appointment  of 
a committee  to  study  the  public  school  system  of  .Texas  and  to  recommend  “a 
specific  formula  or  formulae  to  establish  a fair  and  equitable  basis  for  the  divi- 
sion of  the  financial  responsibility  between  the  State  and  the  various  school  dis- 
tricts of  Texas”.  It  was  then  felt  that  'ample  time  remained  for  the  committee  to 
"explore  all  facets  and  all  possibilities  in  relation  to  the  problem  area”,  in  order 
for  appropriate  legislation  to  be  enacted  not  later  than  the  adjournment  of  the 
62d  Legislature,  and  since  the  legislature  appeared  ready  to  grapple  with  the 
problems  involved,  the  trial  of  this  cause  was  held  in  abeyance  pending  fur- 
ther developments.  Unfortunately,  however,  no  action  was  taken  during  the  62d 
Session  which  has  adjourned.  Hopefully,  the  Governor  will  see  fit  to  submit  this 
matter  to  one  or  more  special  sessions  so  that  members  of  the  legislature  can 
give  these  complex  and  complicated  problems  their  undivided  attention. 
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the  wealth  of  the  State  as  a whole,  as  required  by  the  equal  pro- 
tection clause  of  the  14th  amendment  to  the  U.S.  Constitution. 
In  the  event  the  legislature  fails  to  act  within  the  time  stated,  the 
court  is  authorized  to  and  will  take  such  further  steps  as  may  be 
necessary  to  implement  both  the  purpose  and  the  spirit  of  this 
order.  See  Sxomn  v.  Adams,  263  F.  Supp.  225  (S.D.  Fla.  1967) ; 
Klahr  v.  Goddard , 254  F.  Supp.  997  (D.  Ariz.  1966).  Needless  to 
say,  the  court  hopes  that  this  latter  action  will  be  unnecessary. 


Goldberg 


December  23, 1971. 


Chief  TJJS.  District  Judge. 
Roberts 

UJS.  District  Judge. 
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ROBINSON  v.  CAHILL 
Gv.  Action  L-18704-69  (Sup.Ct,  N.J.  1972) 


OPINION 


Decided — January  19,  1972 


Mr.  Harold  J.  Ruvoldt , Jr.,  for  plaintiffs  (Messrs.  Ruvoldt 
ancl  Ruvoldt,  attorneys) . 


Mr.  Stef  hen  G.  Weiss*  for  defendants  (Mr.  George  F.  Kug- 
ler,  Jr.,  Attorney  General  of  New  Jersey,  attorney). 

Messrs.  William  J.  Bender  and  Frank  Askin  filed  a brief 
amicus  curiae  on  behalf  of  the  Education  Committee  of  the 
National  Association  for  the  Advancement  of  Colored  Peo- 
ple, Newark  Chapter,  and  the  American  Civil  Liberties  Union 
of  New  Jersey  {Messrs.  David  G.  Lubell  and  Paul  Trachten- 
berg of  the  New  York  Bar,  of  counsel) . 

Mr.  Melville  D.  Miller , Jr .,  Staff  Attorney,  State  Office  of 
Legal  Services,  Department  of  Community  Affairs,  filed  a 
brief  amicus  cuvisie  on  behalf  of  the  poor  of  New  Jersey  (Mv. 
Carl  Bianclii,  attorney). 


Mr.  Robert  A.  Coogan  filed  a brief  amicus  curiae  on  behalf 
of  Gerald  K.  Loeb  (Messrs.  Saling,  Moore,  O’Mara  and 

Coogan,  attorneys).  ran 

Botter,  J.  b.  C. 


This  action  challenges  the  constitutionality  of  the  system  of  financ- 
ing elementary  and  secondary  public  schools  of  New  Jersey.  The  case 
is  similar  to  cases  in  other  States,  such  as  California,  Minnesota,  and 
Texas,  where  conflict  with  the  14th  amendment  equal  protection  clause 

was  asserted  recently.* 1  . . . , . 

Also  present  are  questions  of  State  constitutional  law ::  namely, 
whether  the  equal  protection  and  education  clauses  of  the  State  con- 
stitution  are  violated  by  New  Jersey’s  statutory  financing  scheme.  # 
Plaintiffs  in  this  action  include  residents,  taxpayer,  and  officials 
of  Jersey  City,  Paterson,  Plainfield,  East  Orange,  and  the  township 
of  Berlin  (Camden  County).2  They  assert  claims  on  behalf  of  all 


* Mr.  Weiss  was  an  Assistant  Attorney  General  when  this  action  was  com- 
menced and  has  continued  with  the  case  as  SpedalCounsel.  _ . 

1 Serrano  v.  Priest , 5 Cal.  3d  584,  487  P.  2d  1241  (Sup.  ct  19<1) ; Van  Dusartz 
v.  Hatfield,  — F.  Supp. (D.  Minn.  1971) : and  Rodriquez  v.  San  Antonio  In- 
dependent School  District,  — F.  Supp.  • — (W.D.  Texas  1971). 

‘Richard  P.  McCarty  of  the  Township  of  Berlin  joined  as  a party  plaintiff 
In  lieu  of  proceeding  with  a similar  action  in  Camden  Connty.  Counsel  for  plain- 
tiffs in  a recently  commenced  action  in  Monmouth  County,  Loch  v.  Rover,  filed 
a brief  here  as  amicus  curiae.  .. 
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persons  iu  Now'  Jersey  who  have  similar  interests.  Defendants  include 
branches  of  State  government  and  State  officials  who  have  or  inay 
have  functions  to  perform  in  the  enactment  or  administration  of  laws 
dealing  with  education  and  State  financing. 

The  system  of  financing  public  education  in  New  Jersey  relies 
heavily  on  local  property  taxes.  It  produces  w’ide  disparities  in  edu- 
cational expenditures.  Plaintiffs  contend  that  public  school  education 
is  a State  function  which  must  be  afforded  to  all  pupils  on  equal  terms. 
They  contend  that  a “thorough”  education  is  afforded  to  some  pupils 
but  denied  to  others,  and  that  the  system  discriminates  also  against 
property  owners  who  are  taxed  at  different  rates  throughout  the  State 
for  the  same  public  purpose.* 

The  Attorney  General,  defending  the  constitutionality  of  our  State 
statutes,  concedes  that  differences  in  expenditures  exist,  and  that  in- 
adequacies are  present  in  some  schools.  He  contends,  how’ever,  that 
the  statutory  system  is  constitutional;  that  the  “State  School  Incen- 
tive Equalization  Aid  Law,”  commonly  known  as  the  Bateman  Act,4 
will  increase  State  aid  for  certain  deprived  districts  and  will  greatly 
reduce  discrepancies  caused  by  district  wealth  variations;  that  un- 
equal expenditures  do  not  necessarily  prove  unequal  education ; and 
that  local  control  and  responsibility  to  meet  various  interests  justify 
the  present  system  of  shared  funding.  The  court  is  urged  to  defer  to 
the  legislature’s  judgment  in  an  area  ns  complex  as  education. 

Public  schools  are  financed  primarily  by  local  real  property  taxes 
augmented  by  various  forms  of  “State  aid,”  such  as  “formula  aid,” 
transportation  aid,  school  building  aid,  lunch  aid,  et  cetera,  and 
Federal  aid.  When  this  action  was  commenced  in  1970,  the  State  school 
aid  law’  of  1954,  as  amended,  was  in  effect.  N.J.S.A.  18A  :58— 1 et  seq. ; L. 
1954,  c.  85,  as  amended.  This  law  included  a “foundation  program” 
consisting  principally  of  minimum  aid  plus  equalization  aid,  referred 
to  as  “formula  aid”  because  it  is  based  on  a formula. 

Under  the  foundation  program  formula  each  district  received 
equalization  aid  of  $400  per  pupil  less  its  “local  fair  share,”  and  in  any 
case  not  less  than  $75  (minimum  aid)  per  pupil.  NJ.S.A.  18A:58-5. 
Cities  with  population  over  100, 00Q  (Newark,  Jersey  City.  Paterson, 
Camden,  Trenton,  and  Elizabeth)  received  an  additional  $27  per  pupil 
(N.J.S.A.  18A:58-6.1;  L.  1966,  c.  31);  and,  by  virtue  of  NJ. S. A. 
18A  :58-6.2  (L.  1968,  c.  301)  all  districts  received  another  $25  per 
pupil.  Local  fair  share  was  defined  ns  the  equivalent  of  the  amount  of 
revenue  that  could  be  raised  locally  w’ith  a tax  rate  of  $1.05  per  $109 
of  equalized  valuations  (10*4  mills  per  dollar).  N.J.S.A.  18A:58-4. 


1 Plaintiffs  had  also  asserted  a claim  of  do  facto  discrimination  based  on  race 
or  color,  seeking  changes  in  school  district  boundaries.  Tills  aspect  of  the  case 
was  severed  by  stipulation  and  will  be  dismissed  voluntarily,  but  without 
prejudice,  if  plaintiff’s  principal  attack  on  the  financing  system  is  upheld.  A 
similar  claim  was  asserted  in  Spencer  v.  Kuglcr,  326  F.  Sapp.  1235  (D.  N.J. 
1071 ) . The  court  dismissed  that  action  and  an  appeal  is  pending. 

4 Enacted  October  20.  1970,  effective  July  1,  1971.  I*  1070.  c.  234.  This  law 
adopted  most  of  the  recommendations  of  the  State  Aid  to  School  Districts 
Study  Commission,  whose  chairman  was  State  Senator  Raymond  H.  Bateman 
of  Somerset  County.  The  Commission’s  report,  dated  December  19,  1008.  is 
referred  to  as  the  Bateman  Report.  The  Commission  was  created  by  L.  1900, 
c.  .'2.  There  is  now  a Permanent  Commission  on  State  School  Support.  NJ.S.A. 
5? . NO-1  et  teq,  L.  1970.  c.  233. 
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Equalized  valuations  is  the  term  applied  to  the  true  market  value  of 
taxable  veal  property  in  a district  as  determined  by  the  State  director 
of  the  division  of  taxation  through  studies  of  recent  sales.  N.J.S.A. 
54:1-35.1  et  seq.  Under  this  law,  aggregate  assessments  in  each  taxing 
district  are  adjusted  to  produce  an  equalized  or  true  market  value  for 
the  district.  See  In  re  Appeals  of  Kents  #/&£  Atlantic  Are.,  Inc.,  34 
N.J.  21,  2(5-27  (1961).  Equalized  valuations  are  used  to  establish  uni- 
formity in  the  distribution  of  State  aid  despite  unequal  assessing 
practices.  SeeSwitz  v.  Middletown  Twp.,  23  N.J.  580,  58G  (1950). 

Thus,  under  the  foundation  program,  every  district  received  per 
pupil,  $100,  pins  the  difference,  if  any,  between  $325  and  the  local  fair 
share  (plus  $27,  if  the  district  rvas  one  of  the  six  largest  cities).  By 
1969-70,  however,  every  school  district  in  the  State  had  annual  budgets 
which  exceeded  the  level  “guaranteed”  by  the  foundation  program. 
The  statewide  average  was  over  $800  pev  pupil.  Today.  2 years  later, 
the  statewide  average  current  expense  per  pupil  is  $1,009.  All  districts, 
therefore,  had  to  finance  the  excess  expenditure  by  local  taxes,  in  addi- 
tion to  the  local  fair  share.  Some  districts,  of  course,  whose  local  fair 
share  was  high,  received  only  the  minimum  aid  of  $100  per  pupil. 

Our  principal  concern  is  the  Bateman  Act  which  was  passed  while 
this  action  was  pending.  The  complaint  was  amended  to  bring  that 
act  under  attack.  However,  the  foundation  plan  is  still  relevant  because 
the  legislature  funded  the  Bateman  Act  for  1971-72  at  a “20-percent” 
level,  defined  ns  tlnit  amount  which  would  have  been  paid  in  1971-72 
nnder  the  foundation  plan,  plus  20  percent  of  the  difference  between 
that,  aid  and  Bateman  Act  aid  if  Bateman  were  fully  funded.  N.J.S.A. 
18A : 58r-18.1.  For  next  year,  1972-73,  this  ratio  has  been  raised  to  40 
percent  L.  1971,  c.  335,  adopted  December  7, 1971. 

The  details  of  the  Bateman  Act  will  be  discussed  later.  This  intro- 
duction is  simply  to  show  that  the  increase  in  formula  aid  under  the 
Bateman  Act  in  the  first  year  lias  been  negligible  in  most  districts. 
Some  poor  districts  received  significant  incieascs,  however,  especially 
those  who  benefited  by  the  weighting  factor  in  the  formula  for  AFDU 
children  (aid  to  families  with  dependent  children).®  However,  rela- 
tively few  school  districts  had  an  increase  of  $50  or  more  per  pupil 
in  1971—72.  Among  the  larger  increases  were  $67.48  for  Asburv  Park, 
$80.41  for  Camden,  $109.82  for  Newark,  $98.51  for  Trenton,  and  $54.58 
for  Jci'sey  City.  The  largest  increase  was  $115.95  for  "Winfield  Town- 
ship, the  poorest  district  in  taxable  property  per  pupil.  Thus,  under 
the  present  law  school  districts  continue  to  raise  the  bulk  of  their 
funds  by  local  taxes.  On  a statewide  basis  local  taxes  pay  for  about 
67  percent  of  public  school  costs,  Federal  aid  is  about  5 percent,  and 
the  balance  (28  percent)  conics  from  State  funds. 

In  1971-72  the  principal  items  of  State  aid  allocable  to  current 
expenses — formula  aid  under  Bateman  ($245,013,900),  State  trans- 
portation aid  ($31,270,200),  atypical  pupil  aid  ($32,688,900),  school 
lunch  ($6,500,000),  and  vocational  education  aid  ($3,479,000)— con- 
stitute approximately  21  percent  of  the  aggregate  of  all  current  cx- 

* Rallcy  v.  F.ngchnan.  CO  Jf,J.  54  (1070)  describes  the  nature  and  statutory 
lauds  of  the  AFDG  program,  at  p.  60. 
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ponses.  Current  expenses  for  all  districts  are  approximately  $1.5 
billion.0 

Fully  funded  and  implemented,  the  Bateman  Act  would  signifi- 
cantly improve  upon  the  foundation  plan  in  equalizing  local  revenue- 
raising  power.  However,  school  costs  have  been  increasing  at  a rate 
of  approximately  10  percent  per  year.  The  average  increase  is  close 
to  $100  per  pupil  annually.  See  Basic  Statistical  Data  of  Now  Jersey 
School  Districts,  Bulletin  A71-2  (July  1971),  published  by  the  New 
Jersey  Education  Association,  hereinafter  referred  to  as  NJEA  Bul- 
letin, at  page  14.  Thus,  increases  in  Bateman  formula  aid  at  “20 
percent”  increments  per  year  will  not  offset  the  annual  riso  in  school 
costs  except,  possibly,  in  a few  districts.  Accordingly,  the  statistics 
in  schedule  A,  annexed  hereto,  based  in  part  on  pre-Bateman  data 
and  in  part  on  post-Bateman  data,  furnish  a reasonable  basis  for 
evaluating  the  present  system. 


There  is  also  an  artificial  aristocracy,  founded  on  wealth  and 
birth  . . . The  artificial  aristocracy  is  a mischievous  ingredient  in 
government,  und  provision  should  lie  made  to  prevent  its  ascend- 
ency. 

...  At  the  first  session  of  our  legislature  (in  Virginia)  after  tiie 
Declaration  of  Independence,  we  passed  . . . laws,  drawn  by  my- 
self, (which)  laid  the  ax  to  the  foot  of  pseudo-aristocracy.  And  had 
another  which  I prepared  been  adopted  by  the  legislature,  our  work 
would  luive  been  complete.  It  was  a bill  for  the  more  general  diffu- 
sion of  learning.  Tills  proposed  to  divide  every  county  into 
wards  . . . like  your  townships;  to  establish  in  each  ward  a free 
school  for  rending,  writing  and  common  arithmetic;  to  provide  for 
the  annual  selection  of  the  best  subjects  from  these  schools,  who 
might  receive  at  the  public  expense,  a higher  degree  of  education 
at  a district  school  . . . Worth  and  genius  would  tints  have  been 
sought  out  from  every  condition  of  life  and  completely  prepared  by 
education  for  defeating  the  competition  of  wealth  and  birth  for 
public  trusts. 


There  are  approximately  COO  separate  school  districts  in  the  State. 
Approximately  300  operate  elementary  schools  only;  approximately 
200  districts  operate  a complete  sysetm  of  elementary  and  secondary 
schools;  and  45  districts  operate  secondary  schools  only  (such  as  seveii 
to  12  or  nine  to  12) . The  balance  includes  21  nonoperating  districts 
(sending  pupils  to  other  districts  and  paying  tuition).  20  county  voca- 
tional districts,  and  three  districts  that  operate  special  classes  only  for 
handicapped  children. 

There  are  51  type  I districts  (NJ.S.A.  18A  :9-2) ; the  remainder, 
including  regional  (N.J.S.A.  18A:13-1  to  50),  and  consolidated 
(N.J.S.A,  18A:8-25  to  41)  school  districts,  arc  typo  II  districts 
(N.J.S.A.  18A:9-3).  In  a type  I district,  members  of  the  board  of 
education  are  appointed  by  the  chief  executive  officer  of  the  munici- 
pality. N.J.S.A.  18A  :12-7.  In  a typo  II  district  they  are  elected  by 


* Other  significant  State  appropriations  in  1971-72  going  toward  local  school 
costs  are  approximately  $110  million  for  the  teachers'  pension  fund  and  $30.5 
million  for  school  building  aid. 

f Brown,  Stuart  G„  edL,  lfe  Hotd  These  Truths,  Harper  & Brothers  (New 


I.  Tiie  School  System 


— Thomas  Jefferson, 
in  a letter  to  John  Adams,  1813.’ 


York : 1041),  pp.  114-116. 
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the  public  at  an  annual  school  election.  N.J.S.A.  18A  :12— 11.  In  all 
districts  the  board  of  education  proposes  the  annual  school  budget. 
It  is  then  submitted  for  approval  to  the  voters  at  the  school  election 
in  a type  II  district  (X.J.S.A.  18A:22-23),  or  to  the  board  of  school 
estimate  in  a type  I district  (NJ.S.A.  18A:22-7).8  If  rejected  by  the 
voters  in  a type  II  district,  the  governing  body  must  fix  the  budget. 
In  a type  I district,  the  board  or  school  estimate  may  reject  the  pro- 
posed budget  by  certifying  a lesser  amount  of  money  to  the  governing 
body.  The  municipal  governing  body  must  aprpopriate  the  amount 
certified,  unless  it  exceeds  VA  percent  of  assessed  valuations,  in  which 
case  a lesser  sum  may  be  fixed.  N.J.S.A.  18A  :22-15, 17.®  See  Board  of 
Education  of  City  of. Elizabeth  v.  City  Council  of  the  City  of  Elizabeth , 
55  X.J.  501  (1970) ; Board  of  Education  of  the  Township  of  East 
Brunswick  v.  Toumship  of  East  Brunswick,  48  X.J.  94  ( 19G6). 

If  the  budget  adopted  by  the  governing  body  in  a type  I or  type  II 
district  is  less  than  that  proposed  bv  the  board  of  education,  that  board 
may  appeal  to  the  commissioner.  The  commissioner  may  then  restore 
part  or  all  of  the  budget  cute  “within  the  limits  originally  proposed 
by  the  board  of  education”  if  he  finds  those  funds  are  necessary  to 
assure  a “thorough  and  efficient”  school  system.  See  East  Brunswick 
case,  supra,  48  XTJ.  at  p.  107.  In  no  case  has  the  commissioner  fixed  a 
budget  which  exceeded  the  local  board’s  proposed  budget,  although  he 
may  have  the  power  to  do  so.10 

l'he  Stato  board  of  education  has  overall  control  and  supervision 
of  public  school  education  in  the  State  (X. J.S.A.  18A : 4-10),  and  is 
authorized  to  adopt  rules  and  regulations  for  carrying  out  the  State 
school  laws,  N.J.S.A.  18A : 4-15.  The  commissioner  is  the  chief  execu- 
tive officer  of  the  State  department  of  education.  He  is  the  agent  of 
the  State  board  for  all  purposes.  X.J.S.A.  18A:4-22.  NJ.S.A. 
18A : 33-1  requires  each  school  district  to  provide  educational  facili- 
ties and  courses  of  study  suited  to  the  “ages  and  attainments”  of  all 
pupils.  Our  State  constitution  requires  a “thorough  and  efficient” 
system  of  education.  Article  VHI,  section  IV,  paragraph  1.  With 
these  provisions  in  mind,  the  Supreme  Court  in  the  City  of  Elizabeth 
case,  supra,  55  X. J.  at  p.  506  said : 

Thus  it  is  the  duty  of  the  commissioner  to  see  to  it  that 
every  district  provides  a thorough  and  efficient  school  system. 

This  necessarily  includes  adequate  physical  facilities  and 
educational  materials,  proper  curriculum  and  staff,  and  suffi- 
cient funds. 


* The  board  of  school  estimate  Is  composed  of  the  mayor  and  two  other  mem- 
bers of  the  municipal  governing  body  and  two  members  of  tbe  board  of  eduen- 
tlon.  yj.S.A.  18A:22-1. 

•By  1900  aprpoxlmately  75%  of  all  type  I districts  bad  school  budgets  which 
exceeded  1 Vi%  of  assessed  valuations.  New  Jersey  Urban  School  Development 
Connell.  The  Status  of  Equal  Educational  Opportunity  in  New  Jersey's  Model 
Ctttcs,  p.  202  hereinafter  referred  to  as  N.  J . Model  Cities  Report. 

**  An  early  phase  of  this  action  concerned  Jersey  City's  1970-71  budget.  The 
governing  body  had  provided  a "caretaker”  budget  which  did  not  ludude  money 
for  teachers'  salaries.  An  appeal  was  taken  by  the  board  of  education  to  the  State 
Commissioner.  He  raised  the  budget  to  the  amount  originally  requested  by  the 
local  board.  This  court  then  entered  an  order,  on  defendants'  application,  com- 
pelling Jersey  City  to  raise  its  share  In  accordance  with  the  mandate  of  the 
Commissioner. 
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The  State  board  has  adopted  regulations  which  offer  consulting 
services  for  the.  purpose  of  improving  elementary  school  programs. 
However,  no  minimum  curriculum  or  standards  of  achievement  for 
elementary  schools  have  been  fixed  by  regulations,  although  authorized 
by  statute.  N.J.S.A.  ISA: 4-25.  State  control  of  instructional  stand- 
ards is  exercised  /largely  through  certification  of  teachers  and  investi- 
gation of  facilities  and  programs  by  the  office  of  the  county  superin- 
tendent. The  county  superintendent  is  appointed  by  the  Commissioner 
with  approval  of  the  State  board.  N.J.S.A.  18A : 7-i. 

More  control  is  exercised  over  secondary  education.  Local  boards 
of  education  must  develop  a high  school  program  and  submit  it  to  the 
State  board  for  approval.  N.J.S.A.  6 : 27-4a.  The  program  must  be 
found  sufficient  to  meet  the  needs  of  students  to  “stimulate  each  pupil 
to  achieve  the  highest  level  of  attainment  of  which  he  is  capable.” 
N.J.A.C.  6 : 27-4d.  State  regulations  also  require  adequate  staff,  equip- 
ment, and  facilities  and  teaching  loads  that  permit  “a  reasonable 
amount  of  attention  ...  to  the  individual  needs  of  the  pupils.” 
N.J.A.C.  C:27-8b. 

The  Commissioner  has  the  power  to  direct  the  abandonment  of 
part  or  all  of  a school  building  and  to  order  alterations.  N.J.S.A. 
18A:20-36.  The  Commissioner,  through  county  superintendents,  has 
the  power  to  withhold  State  aid  from  any  district  which  does  not 
provide  suitable  facilities  and  courses  of  study.  N.J.S.A.  18A:33-2. 
However  the  Commissioner  has  used  these  powers  sparingly.  With- 
holding State  aid  compounds  problems  whose  major  source  is  inade- 
quate funds  in  the  first  place.  Closing  outmoded  school  buildings 
without  the  funds  to  build  a replacement  presents  practical  difficulties. 
What  will  you  do  with  the  children?  On  rare  occasions  the  Commis- 
sioner has  condemned  a high  school  program  as  totally  inadequate. 
In  one  case  this  resulted  in  the  formation  of  a regional  district  of 
adequate  size  and  efficiency. 

' But  the  net  of  practical  considerations  is  that  the  quality  of  educa- 
tion has  been  left  largely  in  local  hands.  Local  school  boards  and  mu- 
nicipal officials  obviously  consider  not  only  educational  needs  but 
also  the  sentiment  of  the  taxpaying  public.  School  budget  rejections 
by  voters  are  commonplace.  In  1969  a record  number  ofoudgets  were 
rejected;  namely,  170  of  524,  or  32.4  percent.  New  Jersey  Model  Cities 
Report,  supra,  at  page  205,  Also,  bonds  for  construction  of  school 
facilities  have  been  voted  down  in  41  percent  of  all  elections  in  1969- 
70.  Harold  P.  Seamon^Jr.,  “Bond  Sales  for  Public  School  Purposes  in 
New  Jerssy,”  School  Board  Notes  (SeptyOct.  1971)  at  page  20.  As 
a practical  matter,  therefore,  budgets  fixed  by  local  boards  have  re- 
strained the  Commissioner’s  enforcement  of  our  constitutional  and 
statutory  requirements  for  a thorough  education.  Load  property 
taxing  power  is  the  primary  force  under  public  school  education  in 
our  present  system. 

II.  Fiscal  Compaiusons 


The  peop*e  of  tills  State  constitute  a commonwealth,  and  In  the 
prosperity  of  this  commonwealth  all  the  citizens  hare  an  equal  In- 
terest. . . , 

New  Jersey  recognizes  the  wisdom  of  tills  In  assessing  n uniform 
rate  of  tax  upon  each  citizen  for  the  support  of  her  schools.  In  pro- 
Iiortlon  to  the  amount  of  property  he  possesses,  and  In  npiiortlonlng 
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the  nmount  thus  raised  to  the  several  school  districts  on  the  basis  of 
their  school  census.  . . . 

Every  true  man  . . . should  be  proud  of  his  State.  ...  lie  should 
rejoice  to  see  all  her  children  receive  an  education,  whether  tliey 
live  in  counties  inode  wealthy  by  cities  and  by  concentrated  manu- 
facturing industries,  or  in  those  still  poor,  with  their  primitive 
forests.  If  he  has  wealth,  he  should  willingly  give  his  share  for  the 
education  of  the  children  of  the  poor . . . 

Ellis  A.  Apoar, 

State  Superintendent  of  Public  Instruction , 

"N.J.  School  Report/*  1878. 

The  financial  eft’ects  of  our  present  system  are  shown  in  appendix 
A.  Appendix  A includes  approximately  25  percent  of  all  operating 
districts  in  the  State.  Statewide  averages  and  total  enrollment,  are 
shown  on  the  first  line  of  page  1.  Districts  arc  arranged  in  each  county 
in  the  order  of  highest  to  lowest  in  per  pupil  equalized.  valuations. 
The  most  recent  data  ( 1971-72)  have  been  used  where  available.  Some 
data  which  is  2 years  old  (1909-70)  had  to  l>e  used  because  more  cur- 
rent data  were  not  available.  For  example,  teachers’  salaries  per  pupil 
are  1909-70  figures.  Since  expense-per-pupil  figures  are  for  1971-72, 
teachers’  salary  costs  must  be  increased  by  approximately  20  percent 
becanse  of  infiation  in  order  to  correlate  teachers’  salary  costs  with 
current  expenses.  See  N.TEA  Bulletin,  page  14. 

Districts  listed  in  schedule  A include'  in  most  cases  the  highest  and 
lowest,  in  equalized  valuations  per  pupil  in  each  county,  and  a random 
sampling  of  districts  in  between,  and  one  or  two  regional  districts 
(col.  1).  Current  expense  per  pupil,  1971-72  (col.  2),  includes  the  cost 
of  instruction,  administration,  transportation,  maintenance,  fixed 
charges  (such  ns  insurance  costs  and  pension  contributions),  and  cer- 
tain sundry  accounts.  Debt  servieo  is  not  included.  (Total  statewide 
debt  sendee  in  1971  is  estimated  at  $130  million,  or  $87  per  pupil.) 
Professional  stuff  per  1,000  weighted  pupils,  19G9-70  (col.  5),  does 
not  use  the  weighting  formula  of  the  Bateman  Act;  it  uses  the  weight- 
ing formula  in  the  NJEA  Bulletin,  page  18,  which  is  slightly  lower 
and  does  not  include  a weighting  factor  for  AFDC  children.  Profes- 
sional staff  includes  special  services,  guidance  and  supervisory  per- 
sonnel, and  administrator,  equated  to  full-time  positions.  Eqnahzed 
school  tax  rate  (col.  8)  is  the  school  tax  levied  (including  any  debt 
service  payable  by  the  municipality  in  type  I districts)  using  equalized 
valuations.  The  sources  of  this  data  are  noted  below.11 

The  most  obvious  aspect  of  appendix  A is  district-to-district  diver- 
sity. However,  diversity  alone  may  not  prove  differences  in  the  quality 
of  education.  Many  factors  may  account  for  differences  in  expenditure. 
Districts  spend  more  for  high  school  than  elementary  school  pro- 
grams; variations  in  the  cost  of  living  across  the  State  may  affect  the 
cost  of  education ; districts  vary  in  size  (Greater  Egg  Harbor  Regional 
High  School  district  is  over  339  square  miles  while  Victory  Gardens 
in  Morris  County  is  0.14  square  miles).  Transportation  costs  and  cer- 
tain fixed  costs  and  capital  expenditures  may  represent  a higher  per 

11  Data  In  columns  1,  2 and  7 was  furnished  by  tho  State  Department  of 
Education ; data  in  columns  10  and  11  comes  from  records  of  the  State  Depart- 
ment of  Education ; column  3 was  compiled  from  data  in  the  Xinctccnth  Annual 
Report  of  the  Cotnmhaioncr;  and  columns  4,  5,  0,  8 and  9 are  from  the  .V JJ3A 
Bulletin. 
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pupi]  expense  in  one  district  than  another.  Other  factors  may  affect 
efficiency  and  costs,  so  that  higher  costs  will  not  always  connote  better 
education.  Moreover,  differences  in  class  size  (as  reflected  in  col.  3 of 
app.  A)  may  not  appreciably  affect  the  quality  of  education.  Nor  is 
teacher  performance  necessarily  a direct  reflection  of  his  or  her  salary 
level. 

Nevertheless,  appendix  A shows  a distinct  pattern  in  every  county 
in  the  State.  In  most  cases,  rich  districts  spend  more  money  per  pupil 
than  poor  districts;  rich  districts  spend  more  money  on  teachers’  sal- 
aries per  pupil ; rich  districts  have  more  teachers  and  more  profes- 
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consultants  to  the  Committee  To  Study  the  Next  Steps  of  Regional  iza- 
tion  and  Consolidation  in  the  School  Districts  of  Now  Jersey,  a Pilot 
Study  of  School  District  Reorganization  (1968).  pages  2G-2Y,  herein- 
after called  pilot  study.  (The  foregoing  committee  was  appointed  in 
1967,  pursuant  to  resolution  of  the  State  board  of  education.  The  com- 
mittee’s report  of  April  1909  is  referred  to  ns  the  Mnncuso  report, 
after  Ruth  II.  Mnncuso,  chairman.)  The  pilot  study  at  page  26  also 
reports  that  there  was  a “direct  relationship  between  equalized  value 
per  pupil  and  median  teachers’  salaries”  with  median  salaries  ranging 
significantly  when  valuations  per  pupil  exceeded  $35,000  in  19G5. 

Figure  I (p.  536)  illustrates  the  relationship  between  valuations  and 
expenditures  per  pupil  and  the  inverse  relationship  between  expendi- 
tures and  tax  rates.  Figure  I shows  that  districts  with  high  valuations 
spend  more  money  per  pupil  on  education,  but  have  lower  tax  rates, 
nevertheless.  The  poorest  district  in  the  State  in  valuations  per  pupil, 
Winfield  Township,  is  the  last  district  depicted  on  the  chart.  Its  bar  is 
shaded  differently  to  show'  a tax  rate  w’liich  exceeds  in  length  that  por- 
tion of  the  bar  which  represents  expenditures  per  pupil. 

Other  characteristics  tend  to  vary  directly  with  valuations.  Thus, 
with  a $1.43  school  tax  rate  compared  to  $3.69’  in  Newark,  Millburn  1ms 
more  teachers  per  pupil  than  Newark,  spends  more  for  teachere*  sal- 
aries (1967-70)  per  pupil  ($685  to  $454)  and  has  more  professional 
staff  per  weighted  pupil  (G1  to  53).  In  Camden  County,  Ilnddonficld, 
and  Audubon  Park  compare  as  follows : 18.9  to  27.2  pupils  per  teacher, 
$478  to  $293  in  teachers’  salaries  (1969-70)  per  pupil  and  55  to  44  in 
professional  staff  per  1,000  weighted  pupils.  Thus.  Iladdonfield  gets 
more  with  a $2.33  tax  rate  than  Audubon  Park  with  a $5.G9  tax  rate. 
In  Monmouth  County.  Deal,  and  Union  Beach  rotnpn  re  ns  follows:  14.8 
to  26  pupils  per  teacher,  $717  to$328  in  teachers’  salaries  (1969-70)  per 
pupil,  and  74  to  42  in  professional  staff  per  1,000  weighted  pupils.  Both 
are  Iy-8  districts. 

Winifiold  Township  in  Union  County  is  only  0.17  square  mile  in 
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»>»«•*.  which  is  wen  uuovo  me  ornro  average.  Tins  includes  approxi- 
mately $500  per  pupil  in  State  aid,  In  1971,  the  equalized  school  tax 
rate  was  $15.11  and  the  total  equalized  municipal  tax  rate  wms  $20.14. 
This  represents  an  extraordinary  tax  effort.  It  means  that  a taxpayer 
in  Winfield  Towuiship  pays  an  amount  equal  to  the  value  of  his  resi- 
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FIGURE  I 
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donee  every  7 years  jnst  to  raise  money  for  school  purposes,  or  every 
5 years  to  raise  money  for  school  and  all  other  municipal  services. 
(A  tax  rate  in  excess  oi'  4 percent  is  considered  counterproductive  since 
investors  can  own  property  elsewhere  at  lower  rates.  Higher  tax  rates 
may  become  confiscatory.)  • „ „ ...  , , 

Winfield  Township  urns  incorporated  by  L.  1941,  c.  360,  composed  of 
land  lying  in  part  in  the  city  of  Linden  and,  in  part,  the  tow  nship  of 
Clark.  Certain  other  small  districts  which  have  been  created  by  legis- 
lative action  also  appear  to  be  disadvantaged  economially.  Victory 
Gardens  in  Morris  County  (0.14  square  mile),  incorporated  by  L. 
1951,  c.  259,  has  $13,023  in  equalized  valuations  per  pupil;  and  Audu- 
bon Park  in  Camden  County  (0.15  square  mile),  incorporated  by  L. 
1947,  c.  418,  lias  $4,596  in  equalized  valuations  per  pupil.  Their  respec- 
tive current  expenses  are  $999  and  $771  per  pupil ; in  1971,  they  had 
equalized  school  tax  rates  of  $4.52  and  $5.59  respectively'.  There  was 
no  evidence  offered  at  trial  directed  specifically'  to  these  small  districts. 
However,  counsel  have  stipulated  that  a brief  description  of  the  origin 
of  Winfield  Township  as  revealed  in  an  unpublished  study  may  be 

included  in  the  reed'd.12  . 

The  statewide  spectrum  of  valuations  and  expenditures  can  be 
shown  best,  perhaps,  by  looking  at  the  total  number  of  pupils  in  vari- 
ous ranges,  regardless  of  location.  The  following  tables  speak  for 
themselves  (county  vocational  and  special  class  districts  have  been 
omitted) : 

TABLE  I.— VALUATIONS  PER  PUPIL 


Equalized  valuations  per  pupil 

Number  of 
districts 

Number  ol 
pupils 

Rainui  sin  nnn  

4 

10.593 

sin  nnn  in  S2n  ooo  

170.125 

r?n  non  in  sin  ooo  

;; io7 

287.490 

tin  non  in  sis  non  

152,239 

*i*i  nnn  in  tan  ooo  

151.419 

tan  non  in  £45  ooo  

212.797 

ta*»  nnn  in  ssn  ooo  

168, 109 

t*m  nnn  in  tfio  ooo  

; ; 6o 

147.986 

tfin  non  in  »o  ooo  

163,044 

' 42 

21.485 

” Winfield  Township  was  studied  in  1940  by  Robert  K.  Merton.  Patricia  S. 
West,  and  Marie  Jahoda  of  the  Bureau  of  Applied  Social  Research,  Columbia 
University.  It  was  chosen  because  of  the  intense  community  and  political  life  of 
Its  residents  which  developed  in  part  by  choice  and  In  part  because  of  problems 
confronting  them  at  the  outset  The  following  description  of  Its  origins  Is  taken 
from  this  study  entitled,  “Patterns  of  Social  Life— Explorations  In  the  Sociology 
and  Social  Psychology  of  Housing.”  Winfield  Township  was  built  as  a mutual 
ownership  community  with  federal  funds  furnished  under  the  Lanhani  Act.  It 
was  a “workers  community”  sponsored  by  an  industrial  union  of  shipyard  work- 
ers In  cooperation  with  the  Federal  Works  Agency. 

The  development  encompassed  approximately  110  acres.  Originally  there  win 
700  families  housed  In  250  buildings,  most  of  which  were  3-  and  4-unlt,  flat-roofcHl 
structures,  and  approximately  75  were  single-  and  two-family  homes.  When  Win- 
field Township  was  first  settled  It  had  no  school  and  Its  children  were  taken  by 
bus  to  nearby  districts  whose  limited  facilities  made  them  unwelcome. 

The  study  Btates  that  nearby  municipalities  did  not  want  to  assume  the  cost 
of  providing  community  or  municipal  services.  The  study  concludes  that  Winfield 
Township,  therefore,  was  “gerrymandered”  by  the  Legislature  Into  an  Inde- 
pendent township  that  lrnd  to  develop  Its  own  government  and  municipal  services. 
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TABLE  II.— CURRENT  EXPENSE  PER  PUPIL 


Expenditures  per  pupil 

Number  of 
Districts 

Number  of 
pupils 

Below  $700 

19  9A1 

$700  lo  1800 '. 

1 9,  091 
09  017 

1800  to  »00 

DJ,  91/ 
97il  OOl 

$900  lo  $1,100 

Z/4,  881 
fi91  07C 

$1,100  lo  $1,200 

$1,200  to  $1.500 

091, 9/9 

235. 522 

9)C  QAO 

Over  $1,500 

£19,  948 
9Q  CH9 

£9,  099 

Other  comparisons  can  bo  made.  Industrial  and  commercial  property 
distributions  wore  studied  by  Dr.  Neil  Gold,  director  of  the  Suburban 
Action  Institute.- lie  testified  that  112  municipalities  with  11  percent 
of  the  Statens  population  had  commercial  and  industrial  property  al- 
most equal  in  value  to  that  possessed  by  a group  of  municipalities 
containing  39  percent  of  the  State's  population.  The  first  group  raised 
only  $02  million  in  taxes  compared  with  $262  million  by  the  second 
group.  The  first  group  raised  these  taxes  at  a tax  rate  under  2 percent 
while  the  poorer  groups  taxed  at  rates  of  6 percent  or  more.  Yet  most 
of  the  poorer  communities  must  serve  people  of  greater  need  because 
they  have  large  numbers  of  dependent  minorities;  that  is,  blacks  and 
those  whose  origin  is  Puerto  Rican  or  Cuban.  This  may  be  illustrated  by 
comparing  nine  municipalities  that  can  bo  classified  as  “wealthy  sub- 
urban” with  five  municipalities  which  may  be  termed  “central  city.” 


TABLE  III.— COMMERCIAL  REALTY  COMPARISONS 

Black  and 
Spanish 
speaking 
pupils  (1969) 
(percent) 

School  district 

Commercial 

property 

1970 

population 

Eaualized 
school  tax 
rate  (1971) 

Edison 

9 1 

1 1C 

Paramus 

P/e  IFJU 
28,000 

53. 000 

30.000 

13.000 

17.000 

11.000 
7.000 
•6,000 

9. 1 
0 

l.  Id 
1 on 

Union  Township 

• W 

11  9 

1.  9U 

1 99 

Bridgewatec-Raritan 

162!  000!  000 

11.9 

• 9 

I*  9£ 

9 ns 

Berkley  Heights 

North  Brunswick 

115  003,000 

!i 
3,0 
7 O 

£•  U9 

2.04 

1.59 

1 C9 

Mahwah 

East  Hanover 

85,300  000 

£.  V 
.2 
.2 

I*  09 
1 79 

Englewood  C iffs 

1.  /9 
1.20 

Total 

232,000  .. 

Newark 

3RD  000 

81.7 

Jersey  City 

Paterson 

Camden 

joUf  wuy 

253.000 

143.000 

101.000 
102,300 

56!  5 
63,1 
70  8 

2.82 

2,57 

9 S7 

Trenton 

73.2 

2.80 

ToW 1.391.000.000  979,000 


"Wealthy  suburbs  arc  able  to  attract  industry  from  central  cities  by 
preferential  tax  rates.  The  erosion  of  the  central  city  tax  base  makes 
it  more  difficult  for  these  cities  to  raise  revenues  for  school  and 
municipal  purposes.  This  condition  has  developed  largely  in  the  last 
20  yeai-s.  During  that  period,  in  39  major  metropolitan  areas  of  the 
country  85  percent  of  all  industrial  and  commercial  growth,  measured 
by  jolis,  has  taken  place  in  the  suburbs.  In  New  .Tcrcoy,  the  rate  has 
been  95  percent.  The  result  is  a declining  tax  base  in  older  cities,  in 
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relatives  terms.  Although  the  statewide  average  of  equalized  valua- 
tions per  pupil  rose  from  $30,112  in  I960  to  $41,026  in  1971  some 
central  cities  suffered  a decline  in  valuations  per  pupil  in  absolute  oi 
relative  terms,  or  both.  These  trends  are  shown  m table  IV  below : 


TABLE  IV.— VALUATION  TRENOS 


Enrollment 


Equalized 
valuations 
per  pupil 


Camden: 

1960-61 U.B29 

1969-70 W.915 

J,'S7*i Mg 

1969-70 37,428 

Paterson;  (I1 

1960-61 21*956 

1969-70 25,874 


$17,777 

16,487 

26,570 

26,675 

21,000 

23,021 


Enrollment 


Equalized 
valuations 
per  pupil 


Plainfield; 

1960-61 8,529  $26,771 

1969-to::::::::::::.  9,ne  30,943 

East  Orange.  _ ...  m coo 

1960-61 8,797  37,533 

1969-70 10,148  32,152 

Statei*960-61 1,055,085  30,112 

1969-70 1,448,686  38,172 


Rising  tax  rates  in  cities  compel  compromises  in  funding  services 
for  education  and  other  purposes.  Nor  is  this  trend  likely  to  be  reversed 
in  the  near  future.  What  is  more  important  and  harmful  is  the  separa- 
tion of  classes  of  people  which  has  occurred  in  recent  years,  social 
isolation  aggravates  the  impact  of  economic  differences  “'education. 
See  Booker  v.  Board  of  Education  of  Plainfield , 45  N.J.  161, 170, 171 

^Theie  arc,  of  course,  many  districts  of  low  wealth  other  than  cen- 
tral cities.  Bnt  the  plight  of  the  older  city,  in  which  large  numbers  of 
black  and  other  deprived  minorities  arc  isolated,  presents  an  espe- 
cially acute  educational  challenge.  See  Marburger,  Carl  A.,  Consul- 
orations  for  Educational  Planning,”  in  A.  Harry  Passow,  editor, 
“Education  in  Depressed  Areas,”  Bureau  of  Publications,  leacliers 
College  of  Colnmbia  University  (New  York:  1963),  at  page  298.  (Dr. 
Marburger  is  now  tlie  commissioner  of  education  of  New  Jcrey.)  Of 
course,  the  State  and  Federal  Governments  have  recognized  the  prob- 
lem. Added  school  aid  from  both  sources  has  been  made  available  to 
these  cities  in  recent  years.13  For  a comprehensive  survey  of  older  city 
problems,  see  New  Jersey  Model  Cities  Report,  supra. 

>*  Total  federal  aid  for  district  programs  as  well  as  State  administration  was 
about  $05  million  in  1070-71,  plus  $12  million  Cor  areas  affected  by  federal 
activitv.  The  largest  segment  was  in  Title  I funds  (Elementary  and  Secondary 
Education  Act  of  1005,  Title  I,  Public  Law  SO-IO,  as  amended),  $43  million  in 
statewide  total.  . ..  

Examples  of  municipal!! 

(in  thousands) : 

Atlantic  City 


T '.nst  Orange, 
j.lizabeth 


Franklin  Township. 

.Torsey  City 

Ilnlioken  

Lakewood  

Long  Branch 

Millville  


..  $1, 165 
2,  6G0 

Morristown 

\Tpwn  rk  - - 

8101 
9, 040 

116 

North  Brunswick  

nsi 

631 

Ornnfce  - — 

280 

891 

Passaic  

587 

196 

PnterfiOn  

2, 2S6 

173 

PorMi  A IT)  1)0  V _ 

400 

2 787 

PhilHnslmrcr  - 

114 

710 

Plainfield  

452 

302 

PlensnntviNe 

238 

389 

Rnlpp)  

135 

163 

Trenton  

1, 706 

O 
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The  decision  in  this  case,  however,  does  not  turn  upon  the  special 
needs  of  older,  large  cities.  The  problems  presented  by  the  school  fund- 
ing system  in  New  Jersey  confront  many  poor  suburban  and  rural  dis- 
tricts as  well. 

Thirty-two  school  districts  in  New  Jersey  with  an  enrollment  of  less 
“'**n  2,000  pupils  each  have  equalized  valuations  per  pupil  under 
$20,000;  71  more  school  districts  with  less  than  2,000  pupils  each  have 
between  $20,000  and  $30,000  in  equalized  valuations  per  pupil.  Thus, 
103  small  school  districts  have  valuations  per  pupil  of  less  than  $30,- 
000  at  a time  when  the  State  average  valuation  per  pupil  is  over 
$41,000.  Of  these  103  small  districts,  72  or  approximately  70  percent, 
spend  less  than  $900  per  pupil  for  current  expenses  at  a time  when 
the  State  average  is  $1,009.  Bear  in  mind  that  the  State  averages  are 
brought  down  by  the  poorer  districts.  This  may  have  reflected  itself 
m the  testimony  of  Dr.  Edward  Kilpatrick,  assistant  commissioner  in 
charge  of  the  division  of  administration  and  finance,  State  depart- 
ment of  education,  when  he  said  that  $1,200  per  pupil  would  fund  a 
fine  educational  program,  looking  at  dollars  alone. 

Table  II  above,  shows  that  only  21  percent  of  all  school  districts, 
with  17  percent  of  the  statewide  enrollment,  have  current  expense 
budgets  of  $1,200  or  more.  On  the  other  end  of  the  scale  are  143  dis- 
tricts, with  372,189  pupils,  or  25  percent  of  statewide  enrollment,  with 
current  expense  budgets  luider  $900.  One  district,  Tabernacle  Town- 
ship in  Burlington  County,  a K-8  district  with  511  pupils,  has  a cur- 
rent expense  budget  of  $561  per  pupil.  This  is  the  lowest  expenditure 
in  the  State.  As  will  be  shown  later,  the  Bateman  Act  offers  the  least ' 
aid  to  poor  rural  and  suburban  districts  which  have  a low  AFDC 
population  component. 

III.  Quality  of  Education 

“Come,  Toni,”  said  Mother. 

“Are  yon  ready  for  school? 

Are  you  ready,  Betty? 

Run  to  school,  Tom. 

Run  fast,  Betty." 

— Ousleu  and  RhkscII. 

“On  Cherry  Street.” 

(A  Ginn  Basic  Render.) 

The  quality  of  elementary  and  secondary  education  in  New  Jersey 
probably  runs  from  good  to  excellent  in  the  vast  majority  of  school 
districts.  In  soine  it  is  not  simply  poor,  it  is  inadequate.  Unfortunately, 
this  case  deals  with  the  problems  we  have,  not  our  successes. 

The  commissioner  does  not  systematically  test  achievement  levels  of 
students  although  he  is  authorized  by  N.J.S.A.  18A:4-24  to  do  so  in 
order  to  ascertain  the  “thoroughness  and  efficiency”  of  any  public 
school.  The  commission  apparently  hears  about  certain  problem 
schools  from  county  superintendents  who  know  where  the  trouble 
spots  are.  I-Iigh  school  programs  are  approved  by  the  department  of 
education,  and  these  schools  arc  examined  by  State  teams  every  5 
years.  However,  there  is  no  published  general* evaluation  of  the  con- 
dition of  education  in  New  Jersey.  One  may  wonder  why  this  is  so 
when  we  are  dealing  with  the  most  important  function  of  our  govern- 
ment, spending  over  $1.7- billion  per  year  on  our  most  valuable  asset, 
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tilt*  children  of  this  State.  An  cvnluation  system  can  lie  rendil  v devised. 
Kuril  srliool  could  lx*  required  to  administer  tests  nnd  submit  rcjxirts 
of  some  uniform  tyjie  so  tlmt  comparisons  could  lie  nmde.  In  any  case, 
tlic  closest  we  came  in  the  testimony  was  by  one  witness,  Joseph* Clav- 
ton,  n former  assistant  commissioner  and,*  for  a time,  acting  commis- 
sioner. He  testified  tlmt  nlmnt  20  percent  of  onr  school  districts  have 
schools  that  furnish  inadequate  education,  though  not  necessarily  all 
schools  in  tin*  district.  Xo  estimate  was  given  of  the  tmmlier  of  pupils 
involved.  Those  schools  are  in  jmor  rural  areas,  in  old  cities,  ana  in 
|mor  snburiw  ns  well. 

If  nationwide  comparisons  are  of  any  lieln,  1070-71  figures  show 
that  Xcw  Jersey  ranks  high,  third  in  the  Nation,  in  current  expendi- 
ture jier  pupil.  Only  Xcw  York  and  Alaska  were  higher.  Xcw  .Terse  v 
ranked  sixth  in  average  salaries  of  sernndaty  school  tcacliers  ($10l- 
2**0)  and  ciglitli  in  average  salaries  of  elementary  scltool  tcacliers 
($!>,87o).  Research  Division.  Xational  Education  Association,  “Rank- 
ings of  the  States,  1971“  research  report  1071-111  at  pages  2i.  22, 62. 
These  rankings  are  consistent  with  the  wealth  of  Xcw  .Tcrscv  resi- 
dents: third  m personal  income  per  child  of  school  age  ($17,087) 
nnd  seventh  in  per  capita  personal  income  ($1,241)  in  1969.  Ibid, 
pflffrs  30, 32. 

Rut  ate  rages  conceal  disparities.  Tlie  question  is  not  liow  well  we 
ate  doing  on  the  avenge;  the  question  is  whether  Xew  .Tcrsev's  svs- 
tem  of  financing  public  schools  cl  cates  impermissible  disparities  fie- 
tttren  rich  and  poor  districts  in  educational  opportunity,  as  well  as 
tax  harden.  The  attorney  general  disputes  the  conclusion  that  mere 
differences  m dollar  expenditures  prove  differences  in  the  quality  of 
education.  He  dotitrts  tire  ability  of  the  court  to  grapple  with  an  fssne 
as  large  and  complex  as  the  public  school  system;  and  there  is  some 
merit  to  both  of  these  contentions.  However.  Imsed  on  probabilities 
and  expert  opinion,  in  this  as  well  as  ether  kinds  of  cases,  some  con- 
clusions can  he  drawn.  As  might  be  expected,  thete  is  a correlation 
between  dollar  expenditures  and  input  (snch  as  teachers  ami  facili- 
ty, and  between  input  and  output  (results). 

The  criteria  proposed  by  the  State  board  and  the  permanent  com- 
mission (see  it.  3)  for  classifying  districts  under  the  Bateman  Act  (to 
he  dismissed  later)  include  input  and  output  measurements.  In  budget 
appeals  the  commissioner  himself  decides  on  a case-by-case  basis  what 
funds  are  necessary  far  a “thorough”  education  and  what  are  not.  In 
doing  so  he  looks  at  the  proposed  use  far  the  funds  and  the  specific 
needs  claimed.  He  has  also  examined  statistics  in  those  categories 
which  are  included  in  schednle  A as  some  general  gage  of  the  qualitv 
7 education  in  the  system.  For  example,  in  the  1969  budget  appeal  bv 
the  board  of  education  of  Englewood  Cliffs,  seeking  to  restore  funds 
rejected  by  the  voters  and  Hie  governing  body,  the  T>mmisskmer 
noted  that  Englewood  Cliffs  was  among  the  highest  in  expenditures 
per  pupil,  salary  schedules,  facilities  and  equipment,  and  had  one  of 
the  lowestjpupil-staff  ratios  in  the  State.  Nevo  Jersey  School  Lose  deci- 
sions (1969),  atpage  105.  It  is  one  of  the  faw  districts  with  closed-cir- 
cuit television.  The  commissioner  found  that  there  were  the  products  of 
high  community  aspiraUpns  and  a very  favorable  tax  base.  The  com- 
missioner deckled  that  Englewood  Cliffs  was  spending  enough,  and 
he  refased  to  restore  any  of  the  budget  cuts. 
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I low  iiiiicli  is  enough  iiijiv  lx?  difficult  for  anyone  to  answer.  However, 
it  is  less  fliflicult  to  (Wide  when  input  and  output  both  are  inndwninte. 

The  principal  ingredient  in  good  education  is  gotxl  teachers.  I his. 
of  course,  is  liard  to  measure  statistically.  One  witness  testified  that 
high  intellectual  and  vorlml  skills  of  a teacher  are  invariably  nssoci* 
nted  with  good  teaching  and  good  results.  However,  there  are  no 
available  statistical  comparisons  of  this  quality  in  our  tcachcre.  Other 
men  sores  have  to  lie  used  for  the  purposes  of  this  case.  We  Imre  al- 
ready noted  that  poorer  districts  Iiave  fewer  teachers  and  less  pro- 
fessional staff  i»cr  pupil.  A great  enough  difference  may  make  the 
task  of  some  teachers  more  difficult,  allowing  for  lew  specialisation 
and  less  preparation  time  for  each  subject.  Some  evidence  was  also 
submitted  showing  that  wealthy  districts  hare  a higher  percentage 
of  teachers  with  advanced  degrees..  For  example,  the  percentage  of 
teachers  with  a masters  degree  in  Millbum  is  4T  percent,  in  Princeton 
Regional,  41  percent,  and  in  Englewood.  30  percent.  In  Jersey  City 
it  is  23  percent,  Newark.  18  percent,  and  Camden.  13  percent.  The  pilot 
study,  supra,  at  page  27,  found  that  only  one, school  district  with 
equalized  valuations  of  less  than  $30,000  per  pupil  in  1005.  liad  a staff 
of  which  30  |wrccnt  or  more  had  a masters  degree.  Tlio  evidence  also 
shows  that  there  is  more  teacher  turnover  in  the  poorer  districts,  with 
teachers  leaving  for  more  attractive  school  systems  in  wealthy  subur- 
ban areas.  These  aspects  allow  some  correlation  between  flic  qunlitv 
of  teaching  and  the  wealth  of  the  district,  even  though  you  don  t 
need  a master's  degree  to  lie  a good  teacher. 

Otlier  input,  factors  include  school  buildings,  onuipment,  textlmoks 
and  library  facilities.  There  is  ample  evidence  to  snow  the  correlation 
between  wealth  and  the  quality^  of  these  facilities,  and  that  severe 
inadeonacies  exist,  in  many  poor  districts. 

Tn  Paterson.  7 of  23  elementary  schools  in  use  were  Imilt  let  ween 
1887  and  183ft.  Manv  buildings  do  not  meet  State  standards  for  light- 
ing and  safety  equipment.  Only  2 or  3 schools  hare  a libraty  or  librari- 
an. Cafeteria*  and  recreation  areas  are  inadequate.  Similar  conditions 
ran  lie  frmnd  in  other  districts.  In  East  Orange,  where  54  percent  of 
the  population  is  black  but  30  percent  of  niitiil  enrollment  is  black* 
8 of  12  Imildings  were  built  before  1314,  including  one  in  1873  and  one 
in  1833.  Instructional  space  equivalent,  to  73  classrooms  is  located  in 
liasemcnt  and  attic  areas,  and  13  relocateabje  classrooms  are  in  use. 
These  substandard  classrooms  serve  approximately  2,000  pupils.  In 
Plainfield,  the  health  room  in  one  school  has  ne  sink  or  toilet. 

In  the.  city  of  Camden.  8 of  34  schools  in  use  (over  20  percent)  were 
built  lief  ween  1874  and  1807.  Some  are  tlifce-stoty  wooden  frame  struc- 
tures. In  some,  lighting,  ventilation  and  toilet  facilities  are  inade- 
quate. A study  of  the  Camden  srhool  system  by  the  State  Department 
of  Education  was  compiled  in  November.  1333.  The  report,  here  called 
the  “Camden  Survey."  concludes  at  p.  F-33  that  almost  all  elementary 
schools  in  Camdcnare  deficient  in  facilities  for  desirable  programs 
such  as  art.  music,  science,  home  economics,  etc.  Also  needed  arc  suit- 
able libraries  and  sjiecial  services  such  as  remedial  reading,  speech 
therapv  and  psychological  assistance.  Camden  has  23  school  buildings 
on  rites  of  one* acre  or  less.  This  precludes  outdoor  cdncational  pro- 
grams. 
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Again,  deficiencies  nrc  not  limited  to  schools  in  the  older  cities.  In* 
adequacies  due  to  lack  of  financing  exist  in  other  nrons  of  the  State. 

. ‘i  Hill  is  n K-fi  school  district  in  Camden  County 

with  874  pupils  in  three  schools.  Pine  Hill  may  fall  somewhere  be- 
tween a nirnl  area  and  a suburb.  Pine  Hill  hns  equalized  valuations 
iK-r  pupil  of  $13,354  and  a school  tax  rate  of  $3.52.  Even  with  State  aid 
of  over  $300  tier  pupil,  the  present  current  expense  budget  is  only 
itfflljyr  pupil.  Dr.  Mark  Hurwitz,  executive  director  of  the  New  Jer- 
sey School  Boards  Association  (sec  X.J.S.A.  18A : (Mo),  was suiieriu- 
terulont  of  schools  of  Pine  Hill  from  1965  to  1967.  He  testified  that 
Pine  Hill  s budget  was  voted  down  every  year  since  1954.  When  two 
submissions  were  required  the  electorate  voted  the  budget  down  twice 
in  the  same  year,  even  after  it  was  pared  down. 

Dr.  Hurwitz  bad  to  serve  in  two  capacities,  school  superintendent 
and  the  principal  of  one  school.  There  was  no  trained  librarian  in  the 
system.  In  one  school  there  was  a closet  with  books  that  served  as 
a library.  Some  science  textbooks  dated  back  to  the  1910‘s,  liefore 
astronauts  had  been  heard  of.  There  was  no  guidance  counselor  or 
sliced i therapist.  A imehologist  was  nvailalde  1 dav  a mouth.  .Sfiecial 
program  aids  were  virtually  nonexistent.  Pupils  who  were  either 
gifted  or  below  average  could  not  get  special  instruction  or  materials, 
unless  they  qualified  as  handicapped.  lieeanse  Pine  Hill  could  not 
afford  options  to  meet  special  needs.  Teacher  recruitment  was  difficult. 
Five  teachers  ojieratcd  on  emergency  certificates  without  a college 
degree.  Two  such  teachers  have  taught  in  the  system  for  more  than 
20  years.  Xot  one  teacher  lmd  an  advanced  degrw?. 

Pupils  from  Pine  Hill  went  into  the  lower  Camden  County  regional 
district  (7-12)  which  took  pupils  from  seven  elemciitnrv  school  dis- 
tricts. Those  from  Pine  Hill  had  difficulty  competing  with  other  pupils, 
even  with  those  from  districts  that  wore  not  much  wealthier.  A large 
percentage  of  Pine  Hill  pupils  scored  lielow  national  norms  in  tests 
t , ,n?  nrJ,,<’Vcmcnt  n,K*  l^dc  skills.  Dr.  Hurwitz  concluded  that 
^“education  in  Pine  Hill  was  inadequate  due  to  insufficient  funds. 

Other  evidence  was  offered  to  show  inadequate  education  both  on 
input  and  output  terms.  In  Jersey  City,  tests  showed  that  average 
results  at  the  Mid  of  the  firet  grade  were  at  the  national  norm,  but 
fell  substantially  below  the  national  norm  at  the  end  of  tbe  seventh 
grade.  A similar  decline  was  shown  by  tests  in  Plainfield.  This  was 
interpreted  as  a failure  of  the  system,  since  pupils  able  to  learn  at 
national  norm  levels  do  worse  after  being  in  the  system  for  a number 
of  years.  There  was  evidence  that  a substantial*  number  of  pupils 
graduating  from  inadequate  school  systems  are  functional  illiterates 
who  cannot  properly  read  and  understand  writing  in  normal  use  such 
as  employment  applications.  A substantial  portion  of  the  students  in 
the  Camden  City  system  cannot  “read  well,  think  well  and  work  well,* 
and  some  are  illiterates,  according  to  tbe  “Camden  Survey"  pages 
1 1-5,  and  Itt-S.  9. 

In  Camden,  in  1968-69,  287  of  945  teachers  had  snlistandard 
teachuig  certificates  (86  in  secondary  schools  and  201  in  elementary 
schools).  “Camden  Surrey,”  at  P-4,  there  was  only  two  Puerto  Rican 
teachers  in  a system  with  2,000  Puerto  Rican  students.  Of  1.879 
non-Englisli-spealring  children  only  240  received  instruction  in  Eng- 
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lisli.  In  Paterson  there  are  eight  bilingual  teachers  for  4,000  Spanish- 
speaking  children,  a ratio  of  one  to  500.  . , c . . 

Xaturallv,  the  focus  here  is  ui>on  glaring,  exceptional  deficiencies. 
Hut  indications  are  that  they  may  occur  more  often  than  we  would  like 
to  believe.  It  is  difficult  to  imagine  that  in  the  1060  s a ^W^jook 
\\*ed  in  one  lower  school  di«l  not  mention  World  War  II* ^because, 
when  the  hook  was  published,  that  war  had  not  yet  taken  place.  But 
that  was  the  testimony  of  a former  teacher.  (How  ™uch  j*" • 

I looks  cost?)  Also,  in  one  school,  classroom  books  could  not  be  taken 
borne  liccause.  old  and  torn,  there  were  only  one  set  of  booksj  andsevcral 
classes  bad  to  share  them  on  the  same  day.  So  if  this  opinion  does  not 
discuss  theories  of  education*  the  importance  of  early  schooling,  or 
tenure  and  lockstep  salaiy  ranges  and  their  effects  upon  teacher  per- 
formance, it  is  for  obvious  reasons. t 

Not  nil  shortcomings  are  the  fault  of  the  school  system.  The  learning 
of  a pupil  from  a deprived  environment  is  impeded  by  many  factors. 
For  example,  many  pupils  come  to  school  hungry,  or  have  uncorrected 
«ight  or  hearing  defects  which  would  interfere  with  learning.  Some 
students  have  migrated  from  even  more  inadequate  school  systems. 
Hut  there  is  ample  evidence  in  the  record  tlmt  these  limitations  can  be 
offset  significantly  by  improved  edncational  offering.  Better  physical 
examinations  and  followup  is  a simple  example  of  how  a school  can 
overcome  a learning  handicap.  Testimony  m support  of  the  mote 
cencral  conclusion  was  given  by  a number  of  witnesses,  inchidinff 
Prof.  .Tames  TV.  Guthrie  of  the  University  of  California  and  Henry  M. 
Levin.  associate  professor  in  economics  and  in  education,  Stanford  Uni- 
versity. See  Guthrie,  Kleindorfer,  Levin  & Stout,  “Schools  and  In- 
equality,”  MIT  Press  (Cambridge:  1070),  a study  for  the  Urban 
Coalition,  first  published  in  1069. 


expenditure  tor  instructional  purpo^s.  ne  wumium 
relationship  is  on  the  order  of  0.4  in  correlation  codficient.  This  means 
that  bv  his  estimate  per  pnpil  expenditure  is  associated  with  about  16 
percent  of  the  variation  in  average  pnpil  achievement.  This  is; a positive 
hut  not  a strong  correlation.  Others,  including  Gnthne  and  Levin,  ap- 
parently sec  a higher  degree  of  correlation.  Professors  I^vin  and  Guth- 
rie do  not  say  that  more  money  alone  will  make  a difference.  Mote  money 
properly  spent  on  proper  programs  can  make  a difference.  Higher 
teacher  salaries  shonld  enable  a district  to  select  tea  chore  and  support- 
ing staff  who  are  better  fit  for  the  needs  of  its  pupils.  More  money  can 
give  districts  options  to  attack  their  problems  in  ways  not  available 

to  them  now.  . . , , » . . 

I am  aware  of  the  qualified  doubts  about  the  dollar-inpiit-oiitput 
relation  raised  bv  the  Coleman  Report*  J*  S*  Coleman,  ct.al.,  Equality 
of  Kdueational  Opportunity,  U.S.  Printing  Office  (Washington,  p-C.  : 
1966),  At  p.  325,  the  Coleman  Report  concludes  that  family  hack- 
ground  and  the  social  composition  of  the  student  body  are  the  pn man- 
determinants  of  achievement  in  school."  The  conclusions  of  the  Cole* 


"ThcCrtrman  ItcpotU at p325.«mdt»des:  . _ , , , . 

“That  schools  bring  little  Influence  to  bear  on  a child's  achievement  that  ^inde- 
pendent of  hi*  background  and  general  sodal  contrtt;  and  that  * * * the  In- 
rqnalltlea  imposed  on  chlldtvn  by  thetr  home,  neighborhood,  ana  peer  enrirontnent 
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man  ]ic]x>rt  have  been  disputed,  and  the  methods  of  analysis  and  mens* 
ureinent  that  underly  the  findings  have  been  criticized.  See  Guthrie,  ct 
nl.,  Schools  and  Inequality,  supra,  at  pp.  02, 00-09.  In  fact,  more  re- 
cently Dr.  Coleman  has  applauded  the  concept  of  equalizing  educa- 
tional offering  by  equalizing  financing  power  and  tax  effort  through 
methods  proposed  by  Professor  Coons  and  his  associates.  Corns,  Clune, 
and  Sugnrman,  Pnvatc  Wealth  and  Public  Education,  infra,  Fore- 
ward,  pp.  vii  to  xri.  The  Coleman  Report  itself  states  that  “improving 
the  school  of  a minority  pupil  may  increase  his  achievement  more  than 
would  improving  the  school  of  a white  child  increase  his.  Similarly,  the 
average  ^minority  (mini's  achievement  may  suffer  more  in  a school  of 
low  quality  than  might  the  average  of  white  pupils.”  At  p.  22.  So  far  as 
this  court  is  concerned,  the  only  evidence  offered  in  the  case  does  show 
correlation  lietween  educational  cxjicnditurcs  and  pupil  achievement 
over  and  above  the  influence  of  family  and  other  environmental 
factors.1* 

Chapter  4 of  Schools  and  Inequality,  supra,  reviews  17  studies  which 
attempt  to  determine  the  effects  of  schooling  exclusive  of  a pupil's  so- 
cial environment.  The  authors  note  the  difficulty  of  isolating  environ- 
mental and  congenital  characteristics  which  affect  a students  (icr- 
formance.  These  influences  have  a strong  inqmct  on  the  student  even 
before  ho  enters  school  for  the  first  time.  Nevertheless,  a number  of 
studies  conclude  that  school  services  are  significantly  related  to  pupil 
achievement.  One  of  the  early  studies  performed  by  the  Educational 
Testing  Service  of  Princeton 11  shows  a direct  correlation  between 
pupi  1 1 performance  and  school  services  such  as : 

f 1..  The  number  of  special  staff  (psychologists,  reading  spe- 
cialists, counsellors)  in  the  school ; 

2.  Class  sire; 

3.  Pupil -teacher ratio;  and 

4.  Instructional  expenditures  per  pupil. 

Other  studies  show  a positive  correlation  lietween  pupil  performance 
and  teacher  characteristics  (snch  as  verbal  ability,  experience,  salaty 
level,  academic  preparation,  etc.)  and  access  to  teachers  (size  of  class, 
length  of  school  year,  etc.).  TTic  school  environment,  such  as  the  age, 
size,  and  type  of  facilities  available,  also  affects  learning,  but  to  a 
lesser  degree. 

Because  the  foregoing  components  can  be  translated  into  dollar 
costs,  Professor  Guthrie  and  nis  associates  concluded  that  expendi- 
tures per  pupil  and  teacher  salaty  levels  are  significantly  correlated 
with  pnpil  achievement.  Better  education  does  make  a difference  re- 
gardless of  the  child’s  social  environment. 


are  carried  along  to  become  the  Inequalities  with  which  they  confront  min  It  life 
nt  the  end  of  school.  FV)f  equality  of  edneatinnat  opportunity  thrnneh  the  schools 
tnnst  imply  a strong  effect  of  schools  that  Is  independent  of  the  ch fid's  Immediate 
social  environment,  and  that  strong  Independent  effect  Is  not  present  In  American 
schools.’' 

“ It  may  well  he  that  part  of  the  Coleman  Report  most  foe  given  effect  and  that 
to  equalise  educational  opportnnlty  significantly  de  facto  segregation  of  minority 
pnrtls  rnnst  he  overcome  In  addition  to  erpializing  fnnds  and  facilities. 

" ttoTlenkopf.  WHlIam  tl«  and  Melville,  S.  Donald.  “A  Study  of  Secondary 
School  Characteristics  as  Related  to  Test  Scores.”  Research  Rntlefln  Sfi-U 
(Princeton:  fidneationat  Testing  Service,  lflGfl),  mimeograph. 
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Dr.  Dyer  submitted  clinrts  (P-23  in  evidence)  which  show  a cor- 
relation‘between  per  pupil  expenditures  and  various  gages  of  per- 
formance, such  ns  SAT  scores  nnd  truancy  rates.  Figure  VI  of  tins 
exhibit  sliows  the  results  of  a controlled  experiment  in  Hartford, 
Conn.  (“Project  Concern”)  in  which  200  elementary  school  children 
selected  nt  random  were  transferred  from  5 depressed  inner  city 
schools  to  35  elementary  schools  in  affluent  suburbs.  A group  of  30;i 
similar  students  remained  in  the  inner  city  schools  to  some  a a con- 
trol pronp.  Results  were  then  tested  bv  pain  or  loss  in  I.Q.  scores.  1 lie 
experimental  pronp  transferred  to  the  suburbs  presented  a ^nwdinn 
•min  for  pupils  in  6 prndes  (1  tlini  0)  from  the  spring  of  190<  to  the 
oprinir  of  1968  of  5.2  as  compared  with  a median  gam  of  3.2  for  the 

. ' .c  Ja  imnna  1r«ti«rtnrfMl  to  the  SI blirlS 


SSta  ta  tTOBta  pained  8.2  as  compared  with  3.0  for  the  city 

^Other  testimony  supported  similar  conclusions.  Some  studies  show 
that  students  in  depressed  areas  whose  schools  have  achieved  substan- 
tial improvement  under  Federal-aid  programs  have  achieved  letter 
than  similar  pupils  in  the  same  city  attending  schools  which  liare  not 
liccn  chanced.  This  result  has  linen  reported  for  Washinpton.  D.C..  ns 

well  ns  .Terse v City.  . . 

That  dollars  can  make  a sienificant  difference  in  pupil  performance 
is  the  premise  of  the  Camden  survey,  supra,  made  by  our  State  De- 
partment of  Education.  The  Manenso  report,  supra,  nt  pape  9.  also 
concludes  that  while : 

. . . many  communities  are  unable  to  adequately  educate 
their  vonnesters.  it  is  equally  clear  that  many  others  are 
eminently  successful.  . . . Although  there  are  some  excel- 
lent small  districts  in  the  State,  almost  all  evidence  noints  to 
a correlation  between  enrollment,  wealth,  quality,  education, 
and  efficiency. 

Limitations  in  this  type  of  case,  dealing  with  the  system  ns  a whole 
rather  than  problems  of  a given  district,  make  it  impossible  to  treat 
many  aspects  in  the  dollar-qnality  equation.  To  what  extent  can  the 
consolidation  of  districts  expand  the  ranpo  nnd  qiiahty  of  instructional 
opportunity  without  greatly  chnnpinp  costs?  .See  Manenso  renort. 
<nipra.  To  what  extent  are  high  dropout  rates  in  central  cities  a reflec- 
tion of  nnstimnlntimr  instruction,  or  other  forces?  why  do  stndents 
from  onr  deprived  sehools  who  want  to  po  to  college  score  appreciably 
lower  in  their  SATs  than  students  from  wealthy  snbnrbati  schools? 
Should  teachers  get  “combat  pay”  in  some  rehools?  Vocation  .1 Itnun- 
ing  has  not  been  explored  in  the  case,  hut  statistic  in  the  N.TE.V 
Bulletin,  page  31.  snggest  that  county  vocational  school  hare  not 
reached  enough  pupils  who  could  profit  by  this  tvpe  of  training*  Tliete 
was  testimony  on  other  points  that  T cannot  dwell  upon.  One  example 
is  the  self-fnlfillinp  negative  attitude  of  middle-class  teachers  toward 
students  of  low  socioeconomic  status.  Also  discussed  was  the  low  self- 
esteem of  children  from  poor  neighborhoods  who  begin  their  first  con- 
tacts with  American  government  by  entering  ancient,  dilapidated 
buildings.  Perhaps  they  ask  themselves,  “Is  this  what  my  State  thinks 
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of  me?”  (In  .school  they  arc  given  n primer  which  shows  a white 
house  surrounded  by  neat,  green  lawns.  It  rends,  ‘‘Are  you  ready  for 
school,  Tom  ? Run  to  school^  Tom.  Run  fast.”)  In  any  case,  even  new 
schools .won’t  take  these  children  out  of  depressing  neighlx>rhoods.  As 
was  said  recently  nlmut  a black  ghetto,  the  people  who  lived  there 
“hated  it  so  much  that  they  had  burned  down  a lot  of  it  ...  . It  was 
all  thcT'had,  and  they’d  w*rcckod  it.”  Kurt  Vonnegut,  .Tr..  Slaughter* 
house-Five  or  the  Children’s  Crusade,  Delta  Rooks  (New  York:  I960), 
at  page  51. 

Questions  are  asked  because  we  do  not  have  all  the.  answers.  Some 
conclusions,  however,  can  be  drawn  on  the  specific  issues  of  this  case. 
Assistant  Commissioner  Edward  Kilpatrick  testified  that  his  office  had 
participated  in  the  Camden  survey,  supra,  and  wrote  the  following 
at  page  H-2: 

With  this  dependence  upon  local  property  taxes  for  the 
support  of  such  sendees  in  New  Jersey,  it  is  inevitable  that 
the  children  in  the  poorest  communities  do  not  have  the  same 
educational  opportunities  ns  those  in  the  more  affluent  dis- 
tricts. 

The  same  report  concluded  that  State  aid  under  the  foundation  pro- 
gram is  not  sufficient  to  permit  substantial  improvement  (p.  III-3). 

Clearly,  a large  number  of  New  Jersey  children  are  not  getting  an 
adequate  education.  This  is  caused  in  part  by  insufficient  funds  in  many 
districts  despite  high  taxes.  On  the  other  hand,  many  districts  provide 
superior  education  with  less  tax  effort.  More  money  should  ntnlce  a sig- 
nificant difference  in  many  poor  districts.  However,  the  problems  in 
older  cities  with  a large  minority  population  are  more  complicated. 
It  is  too  much  to  expect  that  oiir  school  system  alone  can  solve  all 
these  problems.  But  much  can  lie  done,  and  doing  more  will  cost  mote. 
Education  is  no  exception  to  this  fact  of  life. 

IV.  The  Education  Clause  and  the  Bateman*  Act 

‘ Between  the  Idea 

And  the  reality 

’ Between  the  motion 

)'  And  the  act 

■ Palls  the  Shadow 

l —7*.  S.  KUnt. 

; "The  Hollow  Aten.” 

A.  THE  BATEMAN*  ACT 

The  essential  features  of  formula  aid  under  the  Bateman  Act  con- 
sist of  “minimum  support  aid”  and  “incentive  younlization  aid.” 
N.J.S.A.  18A:5fM>.  Both  are  determined  on  a weighted  pupil  basis, 
and  both  arc  designed  to  vary  according  to  the  classification  of  a dis- 
trict, The  act  provides  for  classification  in  five  categories,  from  basic 
to  comprehensive,  depending  on  the  quality  and  scope  of  the  educa- 
tional program  offered,  with  higher  levels  of  aid  offered  as  an  incen- 
tive to  program  improvement,  through  higher  expenditures.  See  Bate- 
man report  at  pagrs  48, 49.  Since  the  Bateman  Act  has  not  been  fully 
funded,  however,  all  districts  are  lieing  treated  as  basic  districts.  The 
legislature  has  continued  this  uniform  classification  for  1972-73,  L. 
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1971.  c.  335,  supra,  and  none  can  qualify  for  higher  State  aid  based 
on  higher  classifications.  Moreover,  the  classification  criteria  have  not 
yet  been  adopted.  Criteria  formulated  by  the  Commissioner  with  the 
approval  of  tho  State  board  have  been  rejected  by  the  Permanent 
Commission  on  State  Support.  Other  criteria  have  been  proposed. 
"When  agreement  is  reached,  the  criteria  arc  to  be  submitted  to  tho  leg* 
islature  tor  enactment.  N.«T .S. A.  18A  :58-3.  , . ,, 

“Minimum  support  nid”  and  “school  district  guaranteed  valuation 
arc  both  based  upon  the  number  of  resident  weighted  pupils  of  the 
school  district.  N.J.S.A.  18A : 58-2.  Pupils  are  weighted  to  reflect 
varying  costs  of  education  according  to  grade,  levels.  Ai.J.b.A. 
18A:58-2;  Bateman  report,  at  page  4.  The  principal  categories  of 
weights  adopted  by  the  legislature  are : 


Kindergarten  pupils. — — — — - — — 

Elementary  pupils  (grade  1 through  grade  0) — : — - 

Senior  and  4-year  high  school  pupils  (equated  to  roll  time) — 


0. 75 
1.0 
1.3 


Additional  weight  is  given  for  AFDC  children  (children  in  families 
residing  in  the  school  district  who  receive  assistance  under  a program 
of  aid  to  families  with  dependent  children)  between  the  ages  of  5 to 
17,  inclusive,  who  reside  in  the  district.  Whctlier  attending  school  or 
not,  each  such  child  counts  as  an  additional  0.75  unit  in. determining 
the  number  of  weighted  children  for  the  school  district.  N.J.S.A. 
18A:58-2;  Bateman  report  at  page  48.  Weighting  increases  aid  to 
districts  whose  weighted  enrollment  is  greater  than  actual  enrollment. 
A 10-pcrcent  increase  in  pupils  due  to  weighting  will  increase  mini* 
mum  aid  and  guaranteed  valuations  by  10  percent. 

“State  nid”  under  the  Bateman  Act  is  defined  as  minimum  support 
aid,  incentive  equalization  aid,  transportation  reimbursement,  atypical 
(handicapped)  pupil  reimbursement,  county  nid,  and  vocational  school 
aid.  N„JAa.  18A:58-2.17  All  districts  receive  minimum  support  aid. 
This  is  $110  per  pupil  in  a basic  district.  If  the  law  is  implemented  by 
new  legislation  to  establish  classification  criteria,  minimum  support 
aid  will  be  increased  in  steps  of  $12.50  each  for  a limited  district,  an 
intermediate  district,  a precomprehcnsivc  district,  and  a comprehend 
si vc  district,  reaching  the  maximum  of  $160  per  weighted  pupil. 

“Incentive  equalization  aid”  is  given  to  a district  whose  actual 
equalized  valuation  per  pupil  is  less  than  the  guaranteed  valuation 

Ser  weighted  pupil  based  on  the  district’s  classification.  In  a basic 
istrict,  total  “guaranteed  valuation”  is  a stun  equal  to  $30,000  .multi- 
plied by  the  number  of  resident  weighted  pupils  of  the  school  district. 
The  guaranteed  valuations  are  to  be  increased  in  increments  of  $3,750 


17 The  school  building  aid  law  was  also  amended  by  the  Rntcman  Act.  This  aid, 
for  debt  service  and  capital  outlay  (as  well  as  capital  reserve  fnnd),  was 
amended  to  Include  the  same  weighting  basis  pet  pnpll  (Including  the  AFDC 
factor),  but  not  to  exceed  $45  per  weighted  pnpll  in  resident  enrollment,  and 
snbject  to  a local  share  equal  to  $0,075  per  $100  of  equalled  valuations.  Tills 
law  Is  also  subject  to  the  20  percent  fnndlng  provision.  yj.RA.  18A : aS-18.1. 
tfuder  the  "emergency"  building  and  law  of  1068  (t*.  1968,  e.  li  i,  as  amended  by 
I*  1960,  e.  136.  L.  1070,  c.  125  and  U.  1071.  c.  10)  an  additional  sum  not  exceeding 
J25  per  pnpll  Is  also  available  for  debt  service  only  for  those  districts  found  by 
the  State  Board  of  Education  to  be  Incapable  of  providing  necessary  school 
facilities  (XJ.8A.  18A:3S-1)  to  satisfy  the  school  laws.  A J.8JL.  1RA:«S4B2 
cf  *cq.  In  1072-73  building  aid  ($29.7  million)  and  emergency  aid  ($7.4  million) 
will  approximate  27  percent  of  the  annual  debt  service  costs  of  local  districts. 
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for  each  classification^  reaching  a maximum  of  $46,000  per  weighted 
pupil  in  a comprehensive  district. 

The  formula  for  determining  incentive  equalization  aid  is  set  out 
in  XJ.S.A.  18A:58-5.  First,  you  compare  the  “guaranteed  valuations” 
with  tlie  equalized  valuations  of  the  district.  If  the  equalized  Yalua- 
tionsare  more  than  the  “guaranteed  valuations,”  no  incentive  equaliza- 
tion aid  is  paid.  If  equalized  valuations  arc  less  than  the  “guaranteed 
valuations,  incentive  equalization  aid  is  paid  in  addiction  to  minimum 
support  aid,  calculated  as  follows:  The  ‘‘net  operating  budget”  is  first 
determined.  This  is  defined  ns  the  current  expense  budget  minus  all 
estimated  revenue,  such  ns  minimum  support  aid,  transportation  aid, 
Federal  aid,  if  any,  and  so  forth.  The  “net  operating  budget”  is  then 
divided  by  total  guaranteed  valuations.  The  result  is  the  districts’ 
school  tax  rate.  That  fax  rate  is  then  multiplied  by  the  equalized  valua- 
tions of  the  district  to  obtain  the  local  tax  requirement.  The  same  tax 
rate  is  multiplied  by  the  excess  of  guaranteed  valuations  over  equalized 
vnhmtions  of  the  district  to  obtain  the  incentive  equalization  aid  pay- 
able by  the  State. 

Table  V which  which  follows  depicts  various  tax  rates  that  would 
obtain  in  a school  district  depending  upon  the  current  budget  and 
the  equalized  valuations  of  the  district.  For  purposes  of  illustration, 
I have  assumed  districts  with  equalized  valuations  of  $20,000,  $30,000, 
$45,000.  and  $60,000  per  pupil,  and  I have  assumed  that  a district 
chooses  to  spend  $1,000,  $1,200,  or  $1,400  per  pupil.  The  weighting 
factor  of  1.10  was  assumed  as  a general  average  for  all  non-AFDC 
districts.  So©  statewide  pupil  distribution  data  in  the  Commissioner's 
Nineteenth  Annual  Report  f 10G0-70),  at  p.  IX.  Also,  to  determine 
the  net  operating  budget,  a deduction  of  $50  per  pnpil  was  assumed 
arbitrnrifv  to  represent  other  district  revenue,  suen  ns  transportation 
aid  and  Federal  aid,  other  than  formula  aid.  Tax  rates  were  com- 
puted for  each  district  as  a basic  district  as  well  as  a comprehensive 
(comp.)  district. 


TABLE  V.-TAX  RATES  UNDER  THE  BATEKAN  ACT-OISTRICT  EQUALIZED  VALUAU0N 


$1,000  tax  rale 

SU00  tax  rale 

$1,400  tax  rate 

Basie 

Comparable 

Bask 

Comparable 

Bask  Comparable 

Arm*!  per  pupil  «• 
pemMete: 

MO 

2.37 

2.37 

2.37 

2.51 

2.51 

1.84 

t.  56 
1.56 
1.56 

3.12 

3.12 

2.29 

1.92 

1.97 

1.97 
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• Tto  ncitfifint  (actor  of  1.01  was  darted  to  totntHif  ewrwt  JenerCgrandCamden  enroBmento  and  AFDC  pope* 
tattoo  Hum.  Camden's  enrollment  of  20.136  b tacrea*ed  bvjnib  tor  AFDC  cMdran  (which  adds  10,588  nn  and 
■nits  for  trade  tecta,  to  a total  weiXMed  enrollment  of  32172.  JersevCRj  s enrollment  is  spproxlmeteto  39,000 -Its 
AFDC  factor  adds  10112  enfts;  the  total  sroKMad  wrotlmem  is  52128.  The  aeertfe  weMMed  enrollment  In  Jersey  City 
and  Ctmden  combined  Is  1.134  (mils  per  resident  pnpil. 


Using  a basic  district  as  an  example,  with  equalized  valuations  of 
$20,000  per  pupil,  calculations  under  the  formula  can  be  simplified 
as  follows: 
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Select  the  current  total  expense  per  pupil  ($1,200) ; subtract  the  $1*21 
(minimum  aid  per  pupil  of  $110,  raised  10  percent  due  to  a 1.10 
weighting  factor)  and  also  subtract  $30  (representing  other  revenue, 
such  as  transportation  aid).  This  leaves  $1,029  to  be  raised  by  local 
taxes  and  State  equalization  aid.  Divide  $1,029  by  $33,000  (the  guar- 
anteed valuation  of  $30,000  raised  by  10  percent  due  to  a 1.10  weighting 
factor)  to  get  a tax  rate  of  3.12  percent  Thus,  the  amount  to  be  raised 
by  local  taxes  is  3.12  percent  of  $20,000  or  $624.  State  equalization 
aid  is  $1,200  minus  $121  (minimum  support  aid),  minus  $50  (other 
revenue),  minus  $624  (local  revenue),  or  $405  per  pupil.  This  is  equal 
to  3.12  percent  of  the  difference  between  equalized  valuations  per  pupil 
($20,000)  and  guaranteed  valuations  per  weighted  pupil  ($33,000). 
Thus,  this  assumed  basic  district,  spending  $1,200  per  pupil,  will  raise 
$624  locally  at  a tax  rate  of  $3.12  per  $100,  and  will  receive  $121  in 
minimum  support  aid,  plus  $405  in  State  equalization  aid,  plus  $50 
in  other  revenue.  Under  the  foundation  plan  this  district  would  have 
received  $215,  ?.c.,  $100  minimum  aid  plus  $115  in  equalizing  aid,  (plus 
$27  if  one  of  the  6 largest  cities)  per  pupil.  First  vear  Bateman  aid 
would  be  $215  plus  20  percent  of  $311,  or  $215  plus  $62.20.  $311  repre- 
sents the  difference  between  Bateman  aid  fully  funded  ($526)  and 
the  foundation  plan  formula  aid  of  $215,  based  on  my  assumed  model. 

Under  the  Bateman  formula  fully  funded,  excluding  an  AFDC 
weighting  factor  but  assuming  an  average  weighting  factor  of  $1.10, 
basic  districts  are  in  effect  guaranteed  equalized  valuations  per  pupil, 
of  $33,000.  Districts  with  $33,000  or  less  in  equalized  valuations  per 
pupil  will  have  the  same  tax  rate.  Every  basic  district  with  more 
than  $33,000  in  equalized  valuations  per  pupil,  and  with  the  same 
budget,  will  have  a lower  tax  rate.  Thus,  the  Bateman  Act  continues 
to  employ  a wealth-based  formula.  It  differs  from  the  foundation  plan 
in  that  Bateman  includes  a weighting  factor  and  allows  relatively  poor 
dist  ricts  to  receive,  in  addition  to  minimum  support  aid,  a higher  snare 
from  the  State  in  proportion  to  the  total  expenditures  of  the  district. 
Under  the  foundation  plan,  the  State  participated  only  to  the  extent 
of  a given  level  of  expenditures;  namely,  $425  per  pupil  (pins  $27 
for  the  six  largest  cities) . 

Districts  with  a liign  proportion  of  AFDC  children  will  receive 
more  minimum  aid  and  a higher  effective  guaranteed  valuation  per 
pupil.  Table  V above  shows  the  results  of  a weighting  factor  of  1.434 
units  in  an  assumed  high  AFDC  district  The  figures  were  computed 
as  indicated  in  n.  17  above,  by  using  the  average  of  current  Camden 
and  Jersey  City  enrollments  and  AFDC  populations.  The  effect  of  tliis 
weighting  factor  is  to  increase  minimum  aid  by  43.4  perc  ent  to  $157.74 
and  to  increase  the  guaranteed  valuations  per  pupil  by  43.4  percent 
from  $30,000  in  a basic  district  to  $43,020.  Thus,  a basic  district  with 
a high  AFDC  population  spending  $1500  per  pupil  will  have  a tax 
rate 'of  2.31  percent,  approximately  equal  to  the  tax  rate  of  a basic 
non-AFDC  district  with  equalized  valuations  per  pupil  of  $45,000. 

The  AFDC  weighting  factor  would  have  an  appreciable  effect  under 
Bateman  fully  funded.  KJ.  Model  Cities  Report,  supra-,  at  p.  19,  states 
that  the  total* number  of  AFDC  children  in  the  State  increased  from 
25.000  in  1965  to  72.000  in  1969-70.  The  Department  of  Education 
reports  that  the  total  niimlrcr  pf  AFDC  children  in  the  State  is  now 
198.000.  However,  receiving  increased  formula  aid  or  Federal  aid 
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because  of  AFDC  cliildvcn  should  not  be  viewed  as  a windfall.  It 
should  cost  much  more  to  provide  an  adequate  education  m districts, 
such  as  Jersey  City  and  Camden,  where  AFDC  children  between  the 
ages  of  5 and  17  are  equal  in  number  to  roughly  30  percent  to  60  percent 
oi  the  total  school  enrollment.  See  n.  17  above.  This  increased  cost  was 
appreciated  by  the  Bateman  Committee.  The  Bateman  reports  states 
(p.  48) : 

It  is  now  recognized  that  children  from  lower  socioeconomic 
level  homes  require  more  educational  attention  if  they  are  to 
progress  normally  through  school.  When  the  additional  com- 
pensatory education  is  provided,  it  results  in  substantially 
higher  costs.  The  weighting  of  the  children  from  the  lower 
income  families  compensates  in  part  for  the  larger  expendi* 
turc  necessary  to  provide  them  with  an  adequate  educational 

Erogram  so  tliev  may  overcome  their  lack  of  educational 
nckground.  (Emphasis  added.) 

Another  desirable  feature  of  the  Bateman  Act  was  the  provision  to 
allow  an  adjustment  in  minimum  support  aid  and  incentive  equaliza- 
tion aid  according  to  changes  in  the  cost  of  education  from  year  to  year 
and  changes  in  the  statewide  average  of  equalized  valuations.  N.J.S.A. 
18A:58-6.3.  Unfortunately,  funding  increments  of  “20  percent”  per 
year  will  delay  full  implementation  of  the  act  and  may  not  include 
’money  to  allow  adjustments  for  inflation.  If  Bateman  had  been  fully 
funded  in  the  first  year  with  all  districts  classified  as  basic,  the  total 
formula  aid  required  would  have  been  approximately  $365  million,  an 
increase  of  approximately  $150  million  over  19(0-71.  The  legislature 
actually  increased  formula  aid  by  approximately  $28  million  in  the 
first  vear.  But  part  of  this  increase  was  needed  simply  for  additional 
pupils  coming  into  the  system,  and  part  was  also  used  for  the  save 
harmless  clause  contained  in  N.J.S.A.  18A:58-18.1.18  If  all  districts 
were  classified  as  comprehensive  districts,  the  estimated  annual  cost 
under  the  Bateman  Act  would  be  $650  million,  bused  on  September  30, 
1070.  weighted  enrollments.  This  is  an  increase  over  the  foundation 
program  of  approximately  $430  million. 

There  is  no  prefunding  under  the  Bateman  Act  which  would  make 
it  easier  for  a poor  district  to  qualify  ns  a comprehensive  district. 
Manv  wealthy  districts  in  the  State  would  readily  qualify  as  compre- 
hensive districts  under  criteria  suggested  by  the  Bateman  committee 
(Bateman  report,  at  pp.  61-63)  or  that  presently  being  considered. 
However,  the  Bateman  committee  recognized  that  some  districts 
“might  not  be  able  to  attain  a higher  classification  for  reasons  beyond 
their  control.”  Bateman  report,  at  page  41.  The  Bateman  committee 
proposed  that,  the  Commissioner  should  have  the  authority  to  change 
the  classification  of  the  district  if  “in  his  judgment,  the  g^jeraphy, 
sparsity  of  population,  inadequacy  of  property  valuations,  difficulty 
of  transportation,  or  other  factors  make  it  impossible  to  qualify  for 
a higher  level  of  State  aid”  Id.  This  recommendation,  however,  was 
not  adopted  by  the  legislature.  The  statute  simply  provides  that  cri- 

"The  save  harmless  clause  guarantees  that  "no  school  district  shall  be  appor- 
tioned for  minimum  support  aid.  incentive  equalization  aid  and  county  voca- 
tional school  aid  an  amount  less  than  the  per  pupil  aid.  excluding  transportation 
aid  and  atypical  aid,  it  received  for  the  State  fiscal  year  19<0-«l.n 
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tcria  to  be  adopted  for  classifying  districts  shall  take  into  considera- 
tion “the  quality  of  the  educational  program  of  the  districts.” 
X.J.S.A.  ISA:  58-3.  Thus,  there  is  little  likelihood  of  poor  districts 
receiving  State  equalisation  aid  as  comprehensive  districts.  The  present 
funding  does  not  remotely  approach  the  moneys  needed,  and  poor  dis- 
tricts caunot  do  it  on  their  own.  “Camden  Survey,”  supra,  at  page  II— 1. 

n.  T1IB  EDUCATION'  CLAUSE 

Article  VIII,  section  IV,  paragraph  1,  of  the  1917  constitution 
states : 

The  legislature  shall  provide  for  the  maintenance  and  sup- 
port of  a thorough  and  efficient  system  of  free  public  schools 
tor  the  instruction  of  all  the  children  in  the  State  between 
the  ages  of  ft  and  IS  years. 

This  clause  was  first  adopted  in  1875  as  an  amendment  to  the  1814 
Constitution.  The  history  of  education  in  Xcw  Jersey  tells  ns  that  this 
provision  was  adopted  in  order  to  secure  as  a constitutional  right  the 
results  of  the  first  100-vear  struggle  in  New  Jersey  for  free  and  thor- 
ough education  for  all.  Sec  Itoscoc  L.  West,  “Elementary  Education 
in  Xcw  Jersey:  A History,”  D.  Van  Xostrand  Co.,  Inc.  (Princeton: 
1904)  at  pages  42-45:  Koliert.  D.  Bole,  “A  History  of  State  School 
Support  in  Xcw  Jersey.”  The  Bateman  Report,  supra , at  page  11. 

In  his  abbreviated  history  contained  in  the  Bateman  report,  (p.  12) 
Professor  Bole  says  that  the  1851  statue,  which  gave  school  districts 
unlimited  taxing  power,  “set  in  motion  a trend  which  Xcw  Jersey  re- 
tains to  the  present  day:  i.e.,  school  financial  support  in  Xcw  Jersey 
became  predominantly  a local  responsibility.”  However,  this  history 
fails  to  mention  the  proportion  of  State  aid  in  the  critical  period  from 
1871  to  1881,  during  which  time  the  education  clause  was  adopted. 

In  1871  the  legislature  enacted  the  free  school  law.  L.  1871.  c.  527. 
By  this  law,  tuition  fees  winch  had  been  charged  by  some  “public” 
schools  in  the  State  were  abolished.  The  1871  law  levied  a uniform  tax 
on  all  real  property  in  the  State  at  2 mills  per  dollar  valuation  ($0.20 
per  $100).  If  this  money  was  not  enough  to  maintain  free  schools  in 
operation  for  at  least  9 months  each  year,  then  local  districts  were 
required  to  raise  the  needed  sum  by  a township  tax.  State  school  tax 
moneys  were  distributed  among  school  districts  according  to  the  man- 
tar  of  pupils  in  each  district.  The  law  further  provided  that,  except 
for  $20  per  year,  State  money  paid  to  each  school  district  must  do 
used  solely  for  teachers]  salaries  and  fuel  (sec.  10). 

In  discussing  the  1871  law,  State  Superintendent  Apgar  said  in  his 
annual  report  of  1871  (at  p.  12) : 

Tim  principal  support  will  come  from  the  State,  and  if  any 
sum  is  needed  to  be  voted  by  the  township,  it  will  be  small . . . 

Tim  1871  school  law  raised  significantly  the  proportion  of  school 
costs  borne  by  the  State.  In  1870.  for  example,  township  and  district 
school  taxes  ($1.45  million)  and  tuition  ($72,000)  constituted  90  per- 
cent of  the  total  Statcwise  expenditures  ($1.66  million)  and  the  State 
appropriation  was  only  $100,000.  Annual  school  report,  1870,  at  p. 
11.  Thereafter,  from  1872  through  1880,  State  funding  averaged  75 
percent  of  all  school  costs,  exclusive  of  construction  and  repairs.  Local 
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revenues  constituted  23  percent  of  current  expenses  and  40  percent  of 
all  expenditures  inclusive  of  construction  and  repair  of  schools.  In 
fact,  during  these  yea  re  many  townships  and  districts  raised  no  school 
taxes  at  all.  In  1872,  for  example,  188  of  230  townships  and  887  of 
1,378  districts  raised  no  school  tax.  N.J.  school  report,  1872,  at  page  8. 

The  State  continued  for  many  years  to  pay  a largo  portion  of  all 
school  costs,  although  in  1881  it  enacted  a law  ordering  00  percent  of 
State  school  taxes  returned  to  the  county  of  origin,  leaving  only  10 
percent  to  bo  distributed  by  the  State  board  equitably.  L.  1881,  c.  106. 
However,  even  under  the  1881  law,  moneys  returned  to  the  counties 
wero  apportioned  to  all  school  districts  in  accordance  with  pupil 
census,  so  that  equalization  was  achieved  at  least  among  pupils  of  each 
county.  As  late  as  1910,  for  example,  the  State  share  of  current  ex- 
penses was  approximately  67  percent  and  was  almost  equal  to  the  total 
cost  of  teachers’  salaries.  N.J.  school  report,  1910,  at  pages  xv,  xvi.  This 
is  not  to  suggest  that  the  education  clause  adopted  by  the  1875  amend- 
ment requires  funding  of  education  costs  out  of  general  State  revenues 
This  was  the  ideal  sought  by  the  friends  of  education,  as  the  history 
demonstrates.  Certainly  the  reenactment  of  the  education  clause  as 
part  of  the  1047  constitution  wa9  not  made  with  the  consensus  that 
public  education  had  to  be  fully  funded  by  the  State  out  of  general 
revenues.  A proposal  to  include  such  language  in  the  education  clause 
was  not  adopted.  “Recommendations  of  the  Now  Jersey  State  Fed- 
oration  of  Labor,”  versus  Proceedings  of  the  Constitutional  Conven- 
tion of  1947,  State  of  Now  Jersey,  appendix,  at  page  893. 

The  education  clause  was  intended  to  do  what  it  says,  that  is,  to  make 
it  a Stato  legislative  obligation  to  provide  a thorough  education  for  all 
pupils  wherever  located.  Landis  v.  School  Distrust  No.  jj,  Camden 
County , 57  N..J.L.  509  (Sup.  Ct.  1895) ; Society  for  Establishing  Use- 
ful Manufacturers  v.  Paterson , 89  N.J.L.  208  (E.  & A.  1916) , reversing 
88N.J.L.  123  (Sup.Ct.  1915).  This  does  not  preclude  local  administra- 
tion and  responsibility.  Riccio  v.  Hoboken,  69  N.J.L.  649  (E.  & A. 
1903),  reversing  69  N.J.L.  104  (Sup.  Ct.  1903),  hold  that  school  dis- 
tricts may  bo  established  for  tho  management  and  support  of  schools. 
Sco  also  West  Morris  Regional  Board  of  Education  v.  Sills,  58  N.J. 
464,  477  (1971).  However,  tho  Riccio  case  hold  that  certain  classifi- 
cations in  the  school  law  of  1902  were  unconstitutional  because  they 
treated  some  school  districts  differently  according  to  unimportant 
characteristics  not  germane  to  tho  purposes  of  the  law.  69  N.J.L.  at 
page  661. 

. Although  districts  can  bo  created  and  classified  for  appropriate  leg- 
islative purposes,  it  was  held  in  the  Society  for  Useful  Manufacturers 
case,  supra , that  the  Stato  school  tax  remained  a State  tax  even 
though  assessed  and  levied  locally  upon  local  property,  with  revenues 
returned  by  the  State  to  local  districts.  The  court  hold  that  prior  to  the 
1875  amendment  public  schools  were  a matter  of  local  rather  than 
State  concern,  but  that  tho  amendment  made  tho  support  of  public 
schools  a State  concern.  89  N.J.L.  at  page  211. 

In  Landis  v.  School  District  No.  Jfy.,  Camden  County,  supra,  the 
court  dealt  with  the  constitutionality  of  that  provision  of  the  State 
school  law  which  permits  local  districts  to  raise  sums  in  addition  to 
the  State  levy.  The  court  held  that  the  Constitution  docs  not  require 
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“the  sumo  menus  of  instruction  for  every  child  in  tho  State/’  01X.J.L. 
nt ))ngo 512.  The  1875  ninendincnt  was  said  “to  impose  on  the  legislature 
a duty  of  providing  for  a thorough  and  elHcient  system  of  free  schools, 
capable  of  affording  to  every  child  such  instruction  as  is  necessary  to 
fit  it  for  the  ordinary  duties  of  citizenship;  and  such  provision  our 
school  laivs  would  make,  if  properly  executed,  with  the  view  of  secur- 
ing the  common  rights  of  all  beifcrc  tendering  peculiar  advantages  to 
any.”  The  court  fnrther  held  that  the  legislature  also  had  power  to 
provide  “beyond  this  constitutional  obligation  ...  in  its  discretion, 
for  the  further  instruction  of  youth  iu  such  branches  of  learning  as, 
though  not  essential,  are  yet  conducive  to  the  public  service.  On  this 
power,  I think,  rest  the  laws  under  which  special  opportunities  for 
education  at  public  expense  are  enjoyed.” 

The  word  “tliorongli”  in  the  education  clause  connotes  m common 
meaning  the  concept  of  completeness  and  attention  to  detail.  It  means 
more  than  simply  adeqnnte  or  minimal.  Not  adopted  was  a lower  stand- 
ard of  education  which  had  been  proposed : 

Public  schools  shall  bo  established  and  maintained  for  tho 
gratuitous  instruction  of  all  persons  in  tho  State  between  the 
ages  of  5 and  18  years,  such  schools  to  give  rudimentary  in- 
struction, and  not  to  fit  or  prepare  scholars  for  college,  or  to 
be  controlled  by  or  under  the  influence  of  anv  creed,  religious 
society  or  denomination  whatever.  New  York  Times,  Novem- 
ber 24, 1873,  page  2 : 4. 

It  is  clear  from  findings  made  earlier  that  a “thorough”  education 
is  not  being  afforded  to  all  pupils  in  New  Jersey.  However,  the  Bate- 
man Act  would  probably  afford  sufficient  financing  for  a thorough 
education  if  that  act  were  fully  funded.  In  an  area  ns  difficult  and 
costly  ns  education,  the  judiciary  would  not  invalidate  a statute  sim- 
ply because  all  the  funds  necessary  to  fulfill  its.  objectives  were  not 
made  available  in  the  first  year  or  two  of  operation.  As  the^ Supreme 
Court  said  in  the  MVeat  Hf  orris  Reyional  Tt onrd  case  supra.  58  N..T.  at. 
page  481.  where  public  moneys  are  involved,  “modest  objectives  must 
bo  allowed  even  though  more  pervasive  ones  would  he  welcome.  A 
statute  may  not  be  invalidated  “merely  because  it  would  also  be  rea- 
sonable to  do  more.”  This  is  not  to  say  that,  a statute  will  bo  left,  intact 
without  a reasonable  expectation  that  the  fundamental  constitutional 
demand  for  a thorough  education  will  be  achieved  in  the  near  futnre. 
A court  would  consider  at  least  taking  such  steps  ns  are  necessary  to 
allocate  available  resources  in  order  to  more  closely  approximate  the 
constitutional  demand.  As  a first  stop,. certainly,  the  provision  afford- 
ing minimum  support  aid  to  each  district  regardless  of  wealth  and  the 
save-harmless  provision  of  the  Bateman  Act  should  yield  to  the  State 
constitutional  purpose. 

The  Bateman  Committee  sought  lo  justify  minimum  aul  on  the 
ground  that  it  would  provide  even  wealthy  districts  with  the  incentive 
to  improve  educational  programs,  and  to  maintain  them,  at  high  levels. 
Bateman  Report  at  pages  48-10.  The  justification  offered  at  trial  was 
that  the  Shit"  “should  do  something  for  every  district.”  However,  as 
long  ns  some  districts  nre  receiving  inadequate  education,  below  that 
constitutionally  required,  the  reasons  offered  cannot  constitute  a valid 
legislative  purpose.  As  long  as  some  districts  arc  underfinanced,  I 
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can  seo  no  legitimate  legislative  purpose  in  giving  rich  districts  ‘ State 
aid.”  I nin  satisfied  by  the  evidence  thnt  a strong  reason  for  minimum 
aid  and  save-hnrmless  aid  is  political ; that  is,  a “give  up”  to  pass  the 

leglisntion.  „ . . . , _ 

1 conclude,  therefore,  that  the  Bntemnn  Act  as  presently  funded 
does  not  meet  the  State  constitutional  standard  of  a thorough  educa- 
tion for  all.  Fully  funded,  however,  with  funds  to  offset  inflationary 
trends,  the  Bntemnn  Act  would  probnhly  reach  this  goal,  even  in  cities 
with  a high  AFDC  composition.  It  might  also  reach  the  constitutional 
goal  in  poorer  non- AFDC  districts,  although  they  will  remain  at  a 
disadvantage  in  competing  with  wenlthy  suburbs  and  AFDC  cities  in 
dollars  available  for  good  teachers.  Accordingly,  the  Bateman  Act 
will  not  be  invalidated  on  the  ground  that  at  present  funding  levels  it 
does  not  provide,  a thorough  education  for  all.  However,  the  minimum 
support  aid  and  save-harmless  provisions  cannot  bo  reconciled  at  this 
time  witli  the  command  of  the  education  clause. 


V.  Equal  Protection  or  the  Laws 


. . . all  men  are  created  equal . . . 

—Declaration 


of  Independence,  1770. 


Each  child  In  the  State  has  the  right  to  an  educntlonnl  program 
geared  to  the  highest  level  he  Is  capable  of  nch'evlng,  permitting 
him  to  realize  this  highest  potential  ns  a productive  member  of  society. 

— The  Bateman  Report,  at  page  88. 


Article  T,  paragraph  i of  the  New  Jersey  Constitution  of  1917 
provides  as  follows: 

All  persons  arc  bv  nature  free  and  independent,  and  have 
certain  natural  and  unalienable  rights,  among  which  arc 
those  of  enjoying  and  defending  life  and  liberty,  of  acquir- 
ing, possessing,  and  protecting  property,  and  of  pursuing  and 
obtaining  safety  ana  happiness. 

Our  Supreme  Court  has  held  that  this  clause  contains  an  implied  guar- 
antee or  equality  comparable  to  the  equal  protection  clause  of  the  14th 
amendment.  Washington  National  Ins.  Go.  v.  Board  of  Review.  N.J. 
Unemployment  Compensation  Commission , 1 NJ.  545, 554  (1949) : see 
Bailey  v.  Engelnan , 56  N.J.  54,  55  (1970).  Where  educational  ob- 
jectives are  left  primarily  to  the  States,  it  may  be  preferable  for  Now 
Jersey  to  develop  its  own  rules  of  equality  though  they  may  be  more 
stringent  than  Federal  standards.  Sec  Booker  v.  Board  of  Education 
of  Plainfield , 45  N.,T.  161  (1965),  dealing  with  a mandate  of  the  State 
Commissioner  of  Education  to  alleviate  de  facto  segregation  in  public 
schools  ; see  also  Jenkins  v.  Totonship  of  Morris  School  District,  58 
N.J.  483  (1971).  . 

Inequalities  and  inadequacies  exist  under  our  financing  system.  In- 
equalities are  inherent  in  a system  where  the  capacity  to  raise  taxes 
for  school  purposes  differs  according  to  the  wealtn  of  districts. 

It  is  argued  that  the  system  is  justified  by  the  State’s  desire  to  afford 
local  control  over  education.  To  what  extent  local  control  is  real  or 
mythical  has  been  debated  in  this  case.  The  Bateman  Act  provides 
that  the  Commissioner  “shall  review  each  item  of  appropriation  within 
the  budget”  of  a district  whose  local  tax  requirement  is  less  than  State 


formula  aid.  N.J.S.A.  185 A :58-5.  There  is  evidence  to  indicate  that 
as  much  as  90  percent  of  some  current  budgets  aro  composed  of  costs 
that  are  more  or  less  fixed  or  recurring.  Theso  include  teachers’  sal- 
aries (which  are  the  largest  portion  of  the  budget),  pension  costs,  in- 
surance and  debt  service  costs.  See  N.J.S.A.  18A  :20— i.l  which  re- 
quires implementation  of  teacher  salary  policies  and  schedules.  Most 
authorities  agree  that  local  control,  in  the  sense  of  hiring  teachers, 
establishing  programs,  and  allocating  available  resources,  is  desirable. 
Beyond  common  essentials,  educational  goals  should  bo  adjusted  to 
community  needs.  Also,  raising  local  revenues  for  school  costs  may 
tend  toward  more  efficient  uso  of  funds.  However,  while  these  purposes 
may  be  pursued  by  appropriate  means,  local  control  and  responsibility 
cannot  be  used  to  justify  a system  that  breeds  substantial  disparities 
in  the  quality  of  education.  The  shortage  of  funds  in  some  districts 
actually  minimizes  local  discretion  in  programing  and  in  the  ability  to 
compote  for  the  services  of  good  teachers.  School  boards  in  poor  dis- 
tricts cannot  opt  to  institute  special  services  when  thoiv  budgets  do  not 
include  adequate  funds  even  tor  essentials.  In  this  sense  local  control 
is  illusory.  It  is  control  for  the  wealthy,  not  for  the  poor. 

In  theory,  the  Bateman  Act  goes  far  tmvard  equalizing  the  revenue- 
raising  power  of  local  districts.  Even  for  those  districts  with  a largo 
number  of  AFDC  children,  however,  the  Bateman  Act  equalizes  only 
to  a given  level.  Poor,  non-AFPC  basic  districts  in  rural  areas  and 
suburbs  will  not  bo  raised  even  to  the  State  average  of  equalized  valua- 
tions. One  reason  for  this  is  that  the  $30,000  guaranteed  valuation 
level  chosen  by  the  Bateman  committee  was  based  upon  the  1905-00 
per  pupil  Stnto  median  valuation,  which  was  then  $32,057..  Bateman 
report,  at  page  50.  The  Bateman  Act  was  not  adopted  until  1970.  It 
became  effective  July  1971.  By  this  time  the  statewide  average  equal- 
ized valuation  was ‘more  than  $41,000  per  pupil.  Sec  appendix  A. 
Tablo  I,  above  shows  that,  there  are  208  districts  in  the  Stnto  with  a 
total  enrollment  of  620,000  (approximately  40  per  mt  of  total  Stnto 
enrollment)  whose  valuations  are  less  than  $35.0(m  per  pupil.  Jiixclud- 
in"  the  AFDC  weighting  factor,  the  remaining  districts  in  the  State, 
with  an  enrollment  of  865,000,  can  raise  school  funds  as  basic  dis- 
tricts at  lower  tax  rates  than  the  first  group,  even  after  the  equalization 
formula  is  given  effect.  Although  the  AFDC  factor  will  tend  to  assist 
those  districts  with  high  AFDC  populations,  the  added  costs  in  edu- 
cating pupils  of  those  districts  should  offset  the  gain  in  State  aid. 
Moreover,  there  is  no  assurance  that  local  officials,  particularly  in 
type  I districts  will  use  the  added  aid  for  improved  education  by  in- 
creasing budgets  appreciably;  they  may  simply  use  the  aid  to  help 
keep  tax  rates  down.  Canuien,  for  example,  receives  State  aid  of 
$345  per  pupil,  plus  substantial  Federal  aid  (n.  13,  supra)  and  still 
has  a current  expense  budget  of  only  $843  per.  pupil.  The  Bateman 
Act  itself  reduces  incentive  equalization  aid  in  proportion  to  the 
amount,  of  Federal  aid  received  by  a district.  Sec  definition  of  net 
operating  budget.”  N.J.S.A.  18A:58-2. 

The  largo  group  of  pupils  in  small,  poor  districts,  in  rural  areas 
and  elsewhere,  with  little  AFDC  population,  aro  likely  to  derive  the 
least  benefit  from  the  Bateman  formula,  as  table  V shows.  These 
“poor”  districts  with  valuations  of  $30,000  or  less  per  pupil  must,  tax 
at  3.12  percent  in  order  to  spend  $1,200  per  pupil  ns  a basic  district, 
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under  Bateman  fully  funded.  Spending  $1,200  per  pupil,  a basic  dis- 
trict with  equalized  valuation  per  pupil  of  $00,000  must,  raise  $900 
by  local  taxes  in  order  to  receive  $121  in  minimum  aid  (weighted) 
and  $90  in  State  equalization  aid.  By  comparison,  districts  with  $00,- 
000  in  equalized  valuations,  spending  the  same  amount,  have  a tax 
rate  of  1.71  percent  and  will  still  receive  $121  in  minimum  support 
aid. 

Even  if  districts  were'  lx*ttcr  equalized  by  guaranteed  valuations, 
the  guarantees  do  not  tnko  into  consideration  “municipal  and 
county  overload.”  This  was  a problem  which  the  Bateman  committee 
recommended  to  the  permanent  commission  for  further  study.  Ilate- 
num  roi>ort,  page  9.  Poor  districts  have  other  competing  needs  for 
local  revenue,  the.  evidence  shows  that  poorer  districts  S])cnd  a 
smaller  proportion  of  their  total  revenues  for  school  purposes.  The 
demand  for  municipal  services  tends  to  diminish  further  the  school 
revenue- raising  power  of  poor  districts.  Another  general  disadvantage 
of  poor  districts  is  the  fact  that  property  taxes  arc  regressive ; they  im- 
noso  burdens  ia  inverse  nrmmrtiou  to  nhilitv  to  pay.  This  is  liccause 


, t . *s  38-40;  “Guthrie  efc 

ah.  Schools  and  Inequality”  supra  at  pages  180-188. 

This  is  not  to  suggest  that,  the  same  amount  of  money  must  he  spent 
on  each  pupil  in  the  State.  The  differing  needs  of  pupils  would  sug- 
gest the  contrary.  In  fact,  the,  evidence  indicates  that  pupils  of  low 
socioeconomic  status  need  compensatory  education  to  offset  the  nat- 
ural disadvantages  of  their  environment.  'Phis  is  consistent  with  some 
comments  in  the  Went.  Morris  Regional  Hoard  case,  supra,  58  X..T. 
at  477.  478.  While  that  opinion  states  in  dictum  that  the  equal  protec- 
tion clause  of  the  14th  amendment  does  not  require  identical  expendi- 
tures for  all  students,  and  states  that  lienefits  “may  indeed  depend 
upon  the  district  of  a student’s  residence”  (at  p.  478),  the  court  clearly 
stated  that  it  did  not  “anticipate  the  question  whether  the  State  statu- 
tory scheme  may,  because  of  local  failures,  become  unequal  to  the  con- 
stitutional promise  and  command.”  Ibid,  n.  7. 

Providing  free  education  for  all  is  a State  function.  It  must  bo  nc- 
eoitlcd  to  nil  on  equal  terms.  If  roam  v.  Hoard  of  Education , 347  U.S. 
483,  493  (1954}.  Public  education  cannot  he  financed  hv  a method  that 
makes  a pupil  s education  depend  upon  the  wealth  of  his  family  and 
neighbor  ns  distinguished  from  the  wealth  of  all  taxpayers  of  the 
same  class  throughout  the  State.  Serrano  ease,  supra;  Van  Dusartz 
case,  supra : HodrUjacz  case,  supra,  n.  1 . 

Arthur  Wise,  associate  (lean,  the  Graduate  School  of  Education, 
University  of  Chicago,  fi  rst  advanced  this  thesis  in  “Is  Denial  of  Equal 
Educational  Opportunity  Constitutional?”  XIII.  Administrator’s 
Notebook.  No.  0 (University  of  Chicago,  February  1905),  He.  elabo- 
rated upon  it  in  “Rich  Schools,  Poor  Schools,”  University  of  Chicago 
Press  (Chicago:  1908).  It  was  his  contention  that  the  present  system 
of  funding  education  of  all  States  excent  Hawaii  (which  is  funded 
entirely  out  of  general  State  revenues) , denies  the  equal  protection  of 
tlio  laws.  A similar  thesis  has  been  advanced  by  Coons,  Clime,  and 
Sngnrman,  in  “Educational  Opportunity:  A Workable  Constitutional 
Test  for  State  Financial  Structures,”  57  Cal.  L.  Rev.  305  (1909),  and 
in  “Private  Wealth  and  Public  Education,”  the  Belknap  Press  of 
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runwz*  supra.  _ , „ , A.  j • ^ , 

Tho  New  Jersey  system  of  financing  public  education  denies  equal 
protection  l ights  guaranteed  by  the  New  Jersey  and  Federal  Consti- 
tutions. In  support  of  this  conclusion,  I adopt  the  thesis  oi  the  fore- 
going authorities.  Education  is  one  of  the  most  important  functions 
of  State  governments,  and  educational  opportunities,  where  the  State 
has  undertaken  to  provide  them,  is  a right  that  must  be  made  available 
to  all  on  equal  terms  (Brown  v.  Board  of  Education , supra).  Educa- 
tion is  a fundamental  interest,  vital  to  the  future  of  every  citizen 
(see  Brown , supra;  Booker,  supra,  whore  onr  Supreme  Court  said, 
‘‘it  is  during  their  formative  school  yenrs  that  firm  foundations  may 
be  laid  for  good  citiczenship  and  broad  participation  in  the  main- 
stream of  affairs,”  45  NX  at  170-171).  Lines  drawn  on  the  basis  of 
wealth  or  property,  like  tiioso  of  race,  ate  traditionally  disfavored. 
Harper  v.  Virginia  Bd.  of  Election , 383  U.S.  663,  668  (1966) ; 
fin  v.  Illinois.  351  U.S.  12  (1956).  Thus,  where  fundamental  rights 
are  assorted  under  tho  equal  protection  claure,  classinwti^  will  be 
closely  scrutinized.  Reynolds  v.  Sims,  377  U.S.  533,  561-o62  (1064) ; 
Harper,  case,  supra,  at  page  670.1®  . _ 

No  compelling  State  interest  justifies  the  State  s prerent  financing 
system.  It  is  doubtful  that  this  system  even  meets  the  less  stringent 
“rational  basis”  test  normally  applied  to  the  regulation  of  State  fisen 
or  economic  matters.  See  McGowan  v.  M aryl  and, Z(SQ>  U.S.  4-0  ( 1961 ) ; 

* Williamson  v.  Lee  Optical  of  Oklahoma , 348  U.S.  483  (IOjo).  While 
local  control  is  desimblc,  discriminations  should  not  bo  tolerated  if 
they  are  not  necessary  for  achieving  the  stated  purpose.  See  liiccio 
ease,  supra.  A finance  system  cun  be  devised  for  Now  Jersey  which 
affords  equal  protection  to  all  pupils  without  precluding  local  con- 
trol over  public  education.  The  invidious  disparities  cannot  be  justi- 
fied by  any  overriding  State  purpose.  Distribution  of  school  resources 
according  to  tho  chance  location  of  pupils  cannot  bo  tolerated  under 
the  State  or  Federal  Constitutions.  _ , . , 

The  Attorney  General  contends  that  two  earlier  Federal  cases  foivs- 
clore  consideration  of  the  Fourteenth  Amendment  equal  protection 
claim.  Mefnnis  v.  Shapiro , 293  F.  Supp.  32 1 (h.D.  111.  10G8) ; aff  d 
mem.  sub  nom  Mclnms  v.  Oglivie,  394  LT.S.  ^22  (1969) ; Burruss  v. 
1 Vilkmon,  310  F.  Supp.  572  (W.D.  Va.  1969),  nff  d mein.  39 1 U.S.  44 
(1970).  This  contention  was  rejected  by  the  courts  in  Serrano , Van 
Dusartz  and  Rodriguez , supra,  on  tho  grounds  that  Mclnms  unci 
Burruss  were  limited  to  the  assertion  of  u “needs”  tret  for  the  distri- 
bution of  school  funds.  (The  “needs”  test  was  rejected  by  onr  own 
Supremo  Court  in  relation  to  the  distribution  of  AFDC  funds.  Bfuley 
v.  Engl eman,  supra,  n.  5.)  The  Complaint  in  Mclnms  (see  Coons, 
et  al,  Private  Wealth  and  Public  Education,  supra,  at  p.  806)  and 
in  Burruss.  appear  broad  enough  to  include  tho  claims  made  here  and 
in  Serrano.  Nevertheless,  the  conclusion  that  the  issue  is  still  open 
despite  the  summary  affirmances  in  Mclmtis  and  Burruss  is  con- 

3t  See  also  in  general.  Note,  “Development  In  the  Law — Equal  Protection".  82 
narv.  L.  Rev.  1005  (1000),  and  Mlehaelmnn,  "On  Protecting  the  Poor  Through 
tho  Fourteenth  Amendment,"  83  Ilarv.  L.  Rev.  7 (1000). 
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firmed  by  the  more  recent  action  of  the  United  States  Supremo  Court 
in  Askew  v.  Hargrave,  401  U.S.  470  (1971 ) . 

The  equal  protection  concopts  applied  here  derive  from  cusos  that 
seem  to  lend  themselves  more  readily  to  judicial  control.  See  Reynolds 
v.  iSims,  supra , asserting  the  standard  of  one-man,  one- vote;  Griffin 
v.  Illinois , supra,  holding  that  nn  indigent  defendant  is  entitled  to  a 
free  transcript  on  appeal ; the  Harper  ense,  supra,  holding  that  a $1.50 
poll  tax  is  an  unconstitutional  restraint  of  the  right  to  vote.  But-  one 
facet  of  the  case  at  hand  does  invite  a simplo  standard.  Since  the  State 
constitution  requires  the  State  legislature  to  provide  a thorough  edu- 
cation for  all  pupils  age  5 to  18.  a tax  levied  to  raise  revenues  for  that 
specific  State  purpose  should  oe  applied  uniformly  to  all  members 
of  the  same  class  of  taxpayers.  Under  the  present  system  taxpayers  in 
different  districts  pay  different,  tax  rates  for  school  purposes.  To  the 
extent  that  these  revenues  fulfill  the  State’s  constitutional  obligation 
io  provide  a ‘‘thorough”  education,  the  purpose  remains  a common 
State  purpose,  not  a local  purpose.  (It  is  noted  tlmt  thoro  is  no  com- 
parable provision  in  our  constitution  dealing  with  municipal  services 
such  as  police,  fire,  sanitation,  etc.).  Accordingly,  the  “equality”  pro- 
visions of  the  State  and  Federal  Constitutions  preclude  taxing  the 
same  class  of  property  at  different  rates.  Seo  Township  of  Hillsbor- 
ough v.  Cromwell,  820  U.S.  020,  023  (1945) ; Baldwin  Construction 
Co.  v.  ICxscx  County  Hoard  of  Taxation,  10  N.J.  329  (1954);  In  re 
Appeals  of  Kents  case,  supra,  34  N.J.  at  pp.  28, 29 ; City  of  Passaic  v. 
Passaic  County  Board  of  Taxation,  18  N..T.371, 381  (1955). 

Uniformity  in  taxation  is  required  by  X..T.  Const.,  Art.  VIII,  sec. 
I,  par.  1 (a),  which  is  as  follows : 

Property  shall  he  assessed  for  taxation  under  general  laws 
and  by  uniform  rules.  All  real  property  assessed  and  taxed 
locally  or  by  the  State  of  allotment  and  payment  to  taxing 
districts  shall  be  assessed  according  to  the  same  standard  of 
value,  except  ns  otherwise  permitted  herein,  and  such  real 
property  shall  be  taxed  at  the  general  tax  rate  of  the  taxing 
district'in  which  the  property  is  situated,  for  the  use  of  such 
taxing  district. 

No  opinion  is  expressed  here  on  the  relationship  of  the  second  sen- 
tence of  paragrah  (a),  above,  to  a statewide  tax  on  real  property  at  a 
uniform  rate  for  distribut  ion  to  school  districts.  This  was  not  an  issue 
in  the  case.  It  is  clear  that  some  kind  of  uniform,  statewide  tax  can  be 
adopted  by  the  State  to  finance  “thorough”  education  without  rely- 
ing on  a real  property  tax.  In  1935  the  legislature  adopted  a sales  tax 
to  support  school  finance  reform,  but  it  was  repealed  within  4 months. 
See  Bateman  Report  at  p.  18. 

One  hundred  years  ago,  after  a long  struggle,  the  State  adopted  the 
1871  free  school  law  and  made  the  right  to  a thorough  public  Qdu- 
ention  a constitutional  right.  The  proposition  that  the  education  of  a 
child  should  lie  substantially  supported  by  all  the  citizens  of  the  State 
prevailed  for  a time  over  dissenting  voices.  The  arguments  in  opposi- 
tion were  answered  hv  State  Superintendent  Ellis  Apgar.  Ho  reasoned 
that  the  “general  diffusion  of  intelligence  is  for  the  general  good”  of 
the  State  and  that  equity  demands  that  the  expense  be  paid  “by  a 
uniform  rate  of  taxation”  on  the  people  ns  a whole.  To  those  who 
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argued  that  schools  should  be  supported  by  a county  tax  only  he 
replied : the  county  is  simply  a subdivision  of  part  of  the  whole  polit- 
ical organization  which  is*  the  State,  and  to  support  schools  with 
county  taxes  would  discriminate  in  favor  of  wealthy  counties  over 
thoso  that  are  poor.  He  noted  that  some  people  favored  a township 
tax  to  support  only  the  schools  of  their  own  township  and  that,  even 
if  this  were  adopted,  it  would  fail  to  please  wealthy  taxpayers  from 
wliom  the  objections  come.  He  conducted  by  saying  that  if  the  ques- 
tion “of  giving  and  receiving”  is  discussed  further  between  two  neigh- 
hoi’s,  one  “blessed  with  children  only,  and  the  other  with  property 
only”  the  logic  of  tho  argument  would  compel  but  one  conclusion : 
“Our  public  school  system  must  be  abolished  and  evory  man  must 
educate  his  own  children.”  New  Jersey  School  Report,  1878,  at  pp. 
23,  24. 

There  is  no  compelling  justification  for  makinga  taxpayer  in  one 
district  pay  a tax  at  a higher  rate  than  a taxpayer  in  another  district, 
so  long  as  the  revenue  serves  the  common  State  educational  purpose.20 
Moreover,  education  is  too  important  to  the  State  as  well  as  the  chil- 
dren of  the  State  to  be  largely  controlled  by  the  haphazard  distribu- 
tion of  real  property  wealth.  The  State  and  its  courts  have  a special 
solicitude  for  the  welfare  of  children  since  they  have  little  control  over 
their  own  destinies.  Children  may  become  wards  of  tho  court  simply  to 
insuro  that  they  be  provided  with  ‘‘proper  protection,  maintenance, 
and  education.”  N.J.S.A.  9 :2-9;  N.J.S.  2A  :4-2;  see  State  v.  Perricone , 
37  NJ.  463,  476  (1962).  Education  is  not  left  to  the  discretion  of  a 
patent.  By  statute  every  patent  is  compelled  to  have  his  child  between 
ages  6 and  16  attend  schools.  The  public  school  that  he  attends  is  en- 
tirely the  creation  of  State  laws.  As  was  said  in  Van  Dusartz , supra, 
“What  is  important  to  note  is  that  the  objection  to  classification  by 
wealth  is  in  this  case  aggravated  by  the  fact  that  the  variations  in 
wealth  ate  State  created.  This  is  not  the  simple  instance  in  which  a 
poor  man  is  injured  by  his  lack  of  funds.  Hero  the  poverty  is  that  of 
a governmental  unit  that  tho  State  itself  lvs  defined  and  commis- 
sioned.” / 

Education  serves  too  important  a function  to  leave  it  also  to'  the 
mood — in  some  cases  the  low  aspirations — of  the  taxpayers  of  a given 
distinct,  even  those  whose  children  attend  schools  in  the  district.  The 
uncertainty  of  raising  sufficient  local  funds  for  school  purposes  is  the 
very  hazard  that  the  uniform  State  tax  was  designed  to  meet  under  the 
freo  school  law  of  1871.  As  State  Superintendent  Apgnr  stated  then, 
“By  this  change  our  school  system  is,  for  the  first  timo  in  its  history, 

S laced  upon  a sure  and  substantial  basis.  Our  schools  will  no  longer 
epend  for  their  support  upon  a fund  which  a mere  majority  at  a 
town  meeting  may  any  year  withhold.”  The  education  clause  and  the 
equality  provisions  or  the  New  Jersey  constitution  require  a more 
certain  and  uniform  basis  than  our  statutory  scheme  now  provides  for 
the  thorough  education  of  each  child. 


20  If  monies  are  supplied  to  local  districts  from  general  State  revenues  sufficient 
for  a “thorough”  education,  some  districts  may  still  decide  to  add  to  that  sum 
by  local  property  taxes.  This  may  reintroduce  inequities  of  various  sorts;  how- 
ever, the  issue  was  not  argued,  and  my  decision  is  not  intended  to  reflect  upon 
it.  Seo  Landis  case,  supra . 
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Lor  the  foregoing  reasons  I holil  that  the  statutes  of  New  Jersey  do 
not  provide  the  equality  of  educational  opportunity  which  is  demanded 
by  our  State  constitution.  In  my  opinion  the  statutory  scheme  also 
violates  the  equal  protection  clause  of  the  14th  amendment. 

VI.  Conclusion 

The  present  system  of  financing  public  elementary  and  secondary 
schools  m New  Jersey  violates  the  requirements  for  equality  contained 
in  the  State  and  federal  constitutions.  The  system  discriminates 
against  pupils  in  districts  with  low  real  property  wealth,  and  it  dis- 
criminates against  taxpayers  by  imposing  unequal  burdens  for  a com- 
mon State  purpose.  The  State  must  nuance  a ‘Thorough  and  efficient” 
system  of  education  out-of-Statc  revenues  raised  by  levies  imposed 
uniformly  on  taxpayers  of  the  same  class.  The  present  equalizing  fac- 
tors in  the  law  arc  not  sufficient  to  ovcicomc  inequities  in  the  distribu- 
tion of  school  funds  and  tax  burdens. 

The  present  financing  system  is  declared  unconstitutional ; hut  this 
declaration  shall  operate  prospectively  only  and  shall  not  prevent  the 
continued  operation  of  the  school  system 'and  existing  tax  laws  and 
all  actions  taken  thereunder.  This  declaration  shall  not  invalidate  past 
or  fnturo  obligations  (such  as  school  bonds,  anticipation  notes,  etc.) 
incurred  under  the  provisions  of  existing  school  laws  and  tax  laws. 
Ibaid  laws  shall  continue  in  cftoct  unless  and  until  specific  operations 
under  tnem  arc  enjoined  bv  the  court.  Sec  Switz  v.  Middletown*  supra , 
23  N.  J.  at  pages  598-599 ; Village  of  Ridgefield  Park  v.  Bergen  Comity 
Hoard  of  Taxation,  33  N.J.  2(5*2,  2(5(5  (1000).  To  allow  time  for  legis- 
lativo  action,  such  operations  shall  not  be  enjoined  prior  to  January  1, 
1674,  except  that  if  a nondiscrimiuutory  system  of  taxation  is  not 
enacted  by  January  1?  1073,  then  from  and'  after  that  date  no  State 
moneys  shall  bo  distributed  to  any  school  districts  pursuant  to  the 
minimum  support  aid”  provisions  and  the  save  harmless  provisions 
of  the  Bateman  Act  (L.  1970.  c.  234)  which  have  been  identified 
previously  in  this  opinion.  All  funds  that  are  thereby  set  free  shall  be 
distributed  by  appropriate  State  officials  in  a manner  that  will  effectu- 
ate as  far  as  possible  the  principles  cxpi-csscd  herein ; more  specifically, 
these  funds  shall  be  applied  to  raise  guaranteed  valuations  to  the 
highest  level  that  a proportionate  distribution  of  funds  will  permit, 
utilizing  the  remaining  provisions  of  the  Bateman  Act. 

The  court  will  retain  jurisdiction  for  such  modification  or  further 
order  as  may  be  required.  See  Switz  v.  Middletown  Township , supra, 
23  N.J.  at  pages  598-599, 014. 

Nothing  herein  shall  be  construed  as  requiring  the  legislature  to 

adopt  a specific  system  of  financing  or  taxation.  The  legislature  may 

approach  the  goal  required  by  the  education  clause  by  any  methods 

reasonably  calculated  to  accomplish  that  purpose  consistent  with  the 

equal  protection  requirements  or  law. 

While  equalizing  tax  burdens  may  bo  readily  accomplished  by  known 

means,  it  may  be  more  difficult  to  assure  that  additional  school  funds 

will  actually  result  in  improved  education.  No  purpose  would  be 

served  by  simply  bidding  up  the  cost  of  the  same  services  without  the 

expectation  of  improvement.  Education  must  be  raised  to  a “thorough” 
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level  in  all  districts  where  deficiencies  exist.  Thelemslaturc,  the  State 
board,  the  Bateman  committee,  educators  in  this  State  have  defined 
this  goal  in  commendable  terms.  See  part  I,  above.  The  State  board 
and  the  commissioner  have  amply  statutory  power  to  measure  progress 
and  to  enforce  this  mandate  by  rule  and  regulation.  Equalizing  the 
tax  burden  in  support  of  these  purposes  is  a more  certain  goal.  The 
New  Jersey  constitution  demands  that  both  goals  be  attained. 

An  appropriate  order  for  judgment  shall  bo  submitted.  It  shall  in- 
clude specific  provisions  to  assure  the  validity  and  enforceability  of 
past  and  future  acts  and  obligations  incurred  under  existing  laws  as 
long  as  they  remain  operative. 
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•TATI  A VI KAO  1 

S 

41036 

91.009,63 

191 

6470.66 

63.9 

'NA 

1.494.174* 

63.13 

63  66 

9166.03 

91595 

ATLANTIC  COUNTY 

MARQA7B 

I 

71,106 

1 976. 

334 

* 643449 

603 

M 

1.653 

61.13 

6340 

6104.63 

6 4 53 

ATLANTIC  CITY 

43036 

790. 

334 

403.70 

48.6 

K44 

7453 

1. 55 

6.31 

130.33 

3Q33 

MAINLANO  MO. 

31.433 

1479. 

19.6 

600  60 

47.1 

913 

1,536 

146) 

NA 

304.90 

1651 

A ISC  CON 

34666 

739. 

33.7 

343  63 

464 

K4 

1436 

147 

340 

189.43 

40 

OR.  COO  HARBOR  MO. 

36663 

1437. 

164 

933.11 

66.6 

917 

3.449 

(1.17) 

NA 

363.63 

7537 

PLEASANTVILLl 

17663 

706. 

33/ 

37649 

44.0 

K94 

3416 

3.13 

667 

396.03 

40.11 

COUNTY  AVER AQC 

s 

36.103 

9 973.06 

31.7 

64C0.33 

47.6 

NA 

35.977* 

6143 

64.10 

6177.73 

61131 

Cl  ROCN  COUNTY 

TBTCRBORO 

693401.631 

91400. 

NA 

NA 

NA 

NA 

1 

9 .00 

9 66 

6100.00 

40 

ROCK  LEIGH 

919617 

1.737. 

NA 

NA 

NA 

NA 

36 

.10 

.63 

103.19 

3.19 

BNOCLWOOO  CLIFFS 

I46J33 

1463. 

164 

696.30 

09.6 

K4 

1,394 

140 

144 

103.61 

311 

CAflLSTAOT  - 

E.RUTHERFORORBO. 

II9J63I 

I486. 

NA 

NA 

NA 

913 

791 

1471 

NA 

109.17 

NA 

BDQC  WATER 

110.966 

1409. 

194 

46041 

56.3 

K43 

770 

.73 

1.69 

100.85 

955 

RIOOBFIBLO 

96406 

1439. 

166 

694.79 

63-2 

K44 

1464 

67 

1.01 

104.01 

491 

BNOCLWOOO 

79A4J 

1.743. 

144 

70646 

76.4 

K44 

3474 

347 

349 

106.30 

636 

HACKlNSACK 

79036 

1.464. 

164 

66943 

64.6 

K44 

4413 

1.64 

306 

105.94 

694 

TBNAFLY 

766« 

1471. 

17.1 

669.11 

60.3 

K44 

3431 

3.11 

3.41 

104.63 

463 

FAR  AM  US 

73447 

1439. 

11.1 

669.66 

87.7 

K443 

7.079 

1.90 

3.79 

104.74 

4.74 

RIVBR  BOOB  - 

ORADBLL  RIO. 

99463 

1469. 

174 

64643 

893 

74. 10-13 

3404 

.11.34) 

NA 

106.06 

BOB 

RIDQEWOOO 

61463 

1.403. 

11.1 

666.16 

874 

K433 

7450 

341 

4.17 

104.09 

499 

WCSTWOOO  RCO. 

49447 

1.061. 

304 

493.66 

633 

K433 

4634 

7.36 

3.36 

114.63 

.00 

DUMONT 

39469 

1430. 

114 

81446 

637 

K44 

4,404 

3.56 

343 

10440 

439 

OAKLAND 

39496 

1479. 

314 

44967 

61.6 

K4 

3459 

3.06 

443 

13040 

40 

WALOWICK 

33J946 

1.073. 

30.7 

46349 

604 

K44 

3464 

344 

443 

163.16 

.00 

COUNTY  AVIRAOI 

S 

60493 

9143743 

IB  .6 

6941.17 

66.3 

NA 

173.793* 

6149 

63.03 

910040 

9 439 

OURLlNOTON  COUNTY 

NlWHANOVlR 

s 

94JM9 

91.067. 

16.6 

641603 

614 

14 

147 

943 

91.69 

9104.30 

9 430 

MOORI9TOWN 

44406 

1410. 

194 

617.40 

63.7 

K44 

3444 

391 

3.67 

10443 

443 

SOROCNTOWN  RIO. 

3641 1 

1470. 

16.7 

676.63 

604 

913 

791 

1.961 

NA 

173.69 

>930 

CINNAMINSON 

39.460 

£63. 

11.1 

481.19 

64.0 

K44 

4407 

346 

3.06 

174.90 

7.33 

MOUNT  HOLLY 

19461 

997. 

314 

419.63 

80.6 

K4 

3.199 

346 

4.73 

» 36343 

36.65 

NO.  BURLINGTON  CO.  RIO. 

14469 

1416. 

30.1 

40743 

47.7 

713 

3443 

(140) 

NA 

31843 

31.46 

FEMIIRTON  TWF. 

9464 

796. 

344 

339.79 

39.0 

144 

7433 

140 

341 

367.00 

4349 

COUNTY AVERAQC 

s 

36477 

9 91943 

304 

6431.43 

494 

NA 

79477* 

1349 

63.46 

9336  39 

91449 

CAMOBN  COUNTY 
HAODONFIILO 

9 

49.114 

91466. 

194 

6479.46 

66.0 

K44 

3461 

6343 

64.06 

9104.73 

9 4.73 

CM6RRY  HILL  TWO. 

39369 

1.107. 

193 

463.17 

M3 

K44 

17.790 

3.76 

430 

133.76 

.00 

BASTS RN  CAMOBN  RIO.  * 

394*7 

1473. 

11.7 

430.76 

903 

913 

1433 

1.79) 

NA 

36646 

37.19 

BLACK  HOR6B 
FKI  RCO. 

34446 

1437. 

174 

461.16 

604 

9.13 

3446 

(149) 

NA 

300.46 

0463 

CAMOBN  (CITYI 

19.197 

643. 

333 

39040 

40.0 

K 43;  913 

30.436 

347 

6.70 

346.74 

00.41 

FINl  HILL 

13364 

691. 

374 

336.03 

443 

K4 

974 

343 

0.76 

34340 

3340 

AUOUION  PARK 

4394 

771. 

373 

39340 

443 

K4 

333 

649 

9.79 

439.76 

6147 

COUNTV  AVIRAOI 

9 

39389 

1 91333 

31.1 

6406.43 

403 

NA 

97,732* 

63.47 

9439 

931443 

919.63 
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CAM  MAY  COUNTV 

STONE  HARBOR 

$ 

815.261 

$ 070. 

14  6 

$482.14 

65.6 

16 

155 

$ .17 

$1.31 

$104  66 

$ 4 66 

OCEAN  CITY 

140.751 

056. 

196 

49345 

60.6 

K66 

1926 

.72 

2.62 

109.60 

550 

CAPE  MAY  <ClTV| 

66.907 

066. 

21.3 

37838 

69.3 

K6 

312 

1.71 

4.30 

102.67 

267 

LOWER  CAPE  MAYREO. 

61.242 

1.224. 

19.7 

430.21 

466  • 

M2 

1.140 

(1.0BI 

NA 

112.75 

263 

MIOOLE  TWP. 

20.7 70 

026. 

22  5 

37807 

44.1 

K64 

2,025 

296 

365 

16991 

.00 

WOODBINE 

13.282 

1.071. 

200 

368.03 

51.5  ‘ 

K6 

446 

3.76 

6.15 

378  38 

63.11 

COUNTV  AVERAGE 

$ 

80.330 

5 072  06 

204 

$423.31 

40.7 

NA 

11.709* 

$ .93 

$2.62 
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$ 645 

CUMBCRLANO  COUNTV 

GREENWICH  TWP. 

$ 

33.431 
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$41954 
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16 
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$2.69 
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$ .00 

VtNELANO 

26.185 
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24  6 

365  21 

472 

K833 
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2.44 

4 26 

204  20 

26.12 

BRIDGETON 

18.735 

803. 

21.6 

39067 

489 

K-6-3-3 

4.663 

2.62 

405 

31184 

5150 

COMMERCIAL  TWP. 

12.765 

787. 

226 

33861 

44.7 

K6 

1.098 

3.44 

406 

357.23 

4626 

COUNTV  AVERAGE 

$ 

21,613 

$ 766.27 

23.0 

$367.02 

44.7 

NA 

• 20.331* 

$2.47 

$4.29 

$254.03 

$27.62 

ESSEX  COUNTY 

MILLBURN 

$ 

00.653 

$1,464. 

169 

$68503 

61.0 

K 6-3*3 

4958 

$1.43 

$3.43 

$104.68 

$ 4 .68 

W.  ESSEX  REG. 

62,120 

1.470. 

16.0 

668  90 

68.7 

M2 

2961 

(1.061 

NA 

107.54 

7.54 

SO.  ORANGE  - 

MAPLE  WOOO 

55.736 

1.367. 

19  0 

622  23 

663 

K 6*3*3 

7981 

2.37 

6.23 

104  86 

4 85 

MONTCLAIR 

51.231 

1,300. 

18.5 

570.76 

576 

K64 

7934 

2.62 

5.23 

105.00 

500 

BLOOM?  IE  LO 

40616 

1.060. 

20.8 

608.73 

51.1 

K 6*3*3 

8.601 

2.01 

4 52 

104.63 

4.63 

ORANGE 

35.403 

1.109. 

194 

514.14 

665 

K64 

4925 

2.72 

667 

118  72 

18.72 

E . ORANGE 

31.278 

066. 

17.7 

521.38 

57.4 

K64 

12.514 

2.83 

798 

148  04 

48.04 

NEWARK 

10815 

1.121. 

18  8 

454  90 

632 

K 63,9  12 

78.904 

3.69 

699 

317.80 

10992 

COUNTV  AVERAGE 

$ 

35.687 

$1,146.66 

188 

$506.11 

64.5 

NA 

170.617* 

$2.64 

$593 

$202.53 

$4291 

GLOUCESTER  COUNTV 

GREENWICH  TWP. 

$ 

70.635 

$1,012. 

21.6 

$44160 

496 

K6 

1940 

$1.09 

$2.10 

$161.07 

$ 4.07 

LOGAN  TWP. 

54  828 

1.175. 

19.0 

46067 

689 

K6 

439 

1.90 

2.53  * 

104.76 

4.76 

KINGSWAV  REG. 

26877 

084. 

18.1 

45291 

606 

7.12 

912 

(1.30) 

NA 

230  25 

34.75 

GLASSBORO 

26885 

1.011. 

18.1 

45083 

64.7 

K64 

2.776 

2.79 

4.29 

247.00 

2095 

OEPT-FORO 

21.004 

804. 

21.9 

368  20 

47.4 

K-6-3-3 

6.798 

2.75 

3.45 

289.41 

21.68 

CLEARVIEW  REG. 

10806 

1,029. 

17.3 

50407 

64.1 

7*12 

1,599 

(1991 

NA 

33367 

66.05 

NATIONAL  PARK 

15.114 

666. 

23.3 

317.70 

495 

K6 
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3.63 

4.58 

322.15 

1887 

COUNTV  AVERAGE 

$ 

26858 

$882.46 

20.9 

$40502 

49.4 

NA 

43.074* 

'$2.38 

$3.45 

$245.78 

$2099 

HUOSON COUNTY 

SECAUCUS 

$ 

110.172 

$1,184. 

18.8 

$479.40 
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K6 

1907 

$1.10 

$2.61 

$104.16 

$ 4.16 

NO.  BERGEN 

54.020 

823. 

22.3 

42289 

46.2 

K64 

7.180 

1.62 

4.17 

104.67 

4.67 

BAVONNE 

46840 

1.031 . 

10.6 

466.16 

51.6 

K64 

9*473 

1.66 

499 

109.01 

6.01 

JERSEY  CITY 

26.786 

807. 

22.6 

305.80 

486 

K64 

39,084 

292 

6.40 

221.52 

64.(6 

HOBOKEN 

10.070 

811. 

22.1 

43359 

47.6 

K 6*3*3 

7981 

2.77 

7.03 

293.68 

40.92 

COUNTV  AVERAGE 

$ 

35888 

$ 97284 

21.3 

$42702 

466 

NA 

92.965* 

$2.03 

$463 

$102.18 

$35.47 

HUNTBROON  COUNTY 

TEWKSBURY 

t 

67801 

$1,061. 

18.2 

$421.67 

589 

K6 

687 

$2.12  . 

$269 

$102.61 

$ 291 

PLEMINGTON  - 

RARITAN  REG. 

48.124 

1.060. 

16.7 

616.71 

68.5 

K6 

3.003 

(2.01) 

264 

102.66 

2.68 

HUNTERTONCENT.RE0. 

46860 

1816. 

18.1 

564.68 

68.0 

912 

1901 

(1.00) 

NA 

11082 

1092 

CLINTON  TWP. 

30818 

1.006. 

19.8 

437.44 

649 

K6 

1933 

2.72 

3.35* 

102.34 

2.34 

LAMBERTVlLLe 

23851 

870. 

230 

35561 

485 

K6 

420 

3.74 

6.14 

243.58 

7.63 

HAMPTON 

16.756 

902. 

23.1 

376.76 

47.6 

K6 

276 

4.14 

664 

324.36 

38.47 

COUNTV  AVERAGE 

t 

42824 
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19.0 

$473.22 

64.7 

NA 

' 18.074*. 
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$3.17 
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MERCER  COUNTY 

PRINCETON  REG. 

S 

81.073 

81331. 
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8617.79 

66.1 

K64 

4,038 

611.711 

83.25 

8104.18 

640.64 

HOPEWELL  VALLEY  MEG. 

49,788 

1.041. 

16.8 

407.42 

64.8 

K84 

3.886 

<2.111 

309 

126.76 

00 

EWiNG  TWP,  i 

46963 

1.145. 
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826.63 

630 

K 8*3-3 

6043 

2.05 

137 

10406 

496 

TRENTON 

30.734 

1.011 

30.2 

607.63 

50.6 

K6-3-3 

17001 

2.60 

6.65 

305.00 

9801 

COUNTY  AVERAGE 

s 

39.006 

81.05339 

194 

8467.63 

630 

NA 

66,143* 

82.19 

64.00 

8161.36 

624  64 

MlODLESf  X COUNTY 

S 336 

NO.  BRUNSWICK 

8 

60.013 

81083. 

19.7 

6477.68 

56.4 

K6-3 

3000 

8109 

62.32 

810308 

NEW  BRUNSWICK 

60333 

1.179. 

18.3 

537.72 

562 

K 3-3-3 

6433 

1.74 

3.20 

10601 

661 

METUCHlN 

40.190 

1316. 

30.8 

446.17 

613 

K64 

3466 

2.17 

3.43 

107.06 

407 

PERTH  AMBOY 

3BJB88 

905. 

308 

446.71 

50.6 

K64 

6.666 

106 

405 

129.96 

15.64 

MADISON 

, 36.609 

1,009. 

19.7 

445.56 

63.9 

K64 

13038 

320 

4.29 

221.61 

2404 

JAMISBURG 

33335 

663. 

213 

404,56 

47.1 

K64 

993 

207 

4.06 

249.77 

1599 

COUNTY  AVERAGE 

3 

40369 

81347.44 

19.7 

8467.40 

62.9 

NA 

m.w 

8186 

$3  04 

813008 

6 7.1/ 

MONMOUTH  COUNTY 

INTERLAKEN 

8 

194311 

81,488. 

NA 

NA 

Nm 

NA 

73 

8(09) 

6204 

8104.76 

6 4.76 

DEAL 

98386 

1,746. 

143 

717.03 

73.7 

K6 

416 

1.75 

3.41 

104.40 

440 

RUMSON 

66313 

1.160. 

193 

601.82 

536 

K6 

1,073 

107 

3.47 

111.28 

00 

RED  BANK 

66374 

1.480. 

164 

619.01 

62.1 

K6 

1023 

203 

306 

105  65 

665 

RUMSON- FA1RHAVEN  REG. 

63.373 

1.401. 

16.3 

701.61 

650 

912 

1040 

<1.10 

NA 

106.78 

2.60 

WALL  TWP. 

41.038 

1.116. 

303 

457.73 

490 

K64 

3364 

2 80 

4.16 

104.29 

4.29 

Middletown  twp. 

33.000 

801. 

22.4 

42534 

460 

K 8-3*3 

13964 

247 

3.66 

154.43 

.00 

ASBURYPARK 

31399 

1.393. 

19.7 

511.19 

61.4 

K84 

3.036 

3.20 

600 

167.48 

67.48 

PRElHOLO  REG. 
MANALAPAN  - 

31.100 

13W. 

16.7 

537.62 

569 

912 

6468 

(1.19) 

NA 

22245 

4204 

ENGLtSHTOWN  REG. 

34333 

074. 

33.1 

343.66 

480 

K8 

4,139 

309 

4.47 

23241 

.00 

UNION  BEACH 

10360 

890. 

260 

338.60 

410 

K8 

1.670 

2.66 

405 

29207 

2545 

COUNTY  AVERAGE 

8 

36303 

8 98131 

30.2 

846636 

51.5 

NA 

110066* 

6202 

8307 

817406 

61066 

MORRIS  COUNTY 

HAPDtNG  TWP. 

8 

149.004 

81.602. 

14  6 

873436 

71.1 

K8 

663 

8 96 

81.73 

810305 

t 3 55 

E.  HANOVER 

77.003 

1.168. 

198 

453.06 

66.0 

K8 

1064 

1.73 

2.43 

102.12 

2.12 

HANOVE  R PARK  REG. 

73398 

1,684. 

14.1 

703.10 

66.4 

9*12 

2030 

(.66) 

NA 

106  66 

665 

MADISON 

49361 

1034. 

18.0 

571  09 

680 

K84 

3412 

201 

3.62 

104.60 

4.60 

PARSlPPANY  TROY  HILLS 

43.169 

986. 

19.6 

478.62 

64.3 

K84 

11027 

t 2.19 

3.19 

103.74 

174 

W.  MORRIS  REG. 

39.064 

1333. 

17.7 

533.14 

83.6 

912 

2.443 

(.82) 

NA 

146.95 

31.30 

OOvER 

30388 

901. 

306 

45190 

61.1 

K8-4 

3.063 

2 00 

3.13 

106.13 

6.13 

MT.  OUVE 

39463 

1.033. 

173 

46934 

61. 7 

K8 

2.789 

207 

307. 

168  63 

909 

VICTORY  GAR0EN3 

13.033 

999. 

NA 

NA 

NA 

NA 

283 

402 

500 

29302 

.00. 

COUNTY  AVERAGE 

8 

48045 

81.164,41 

18.0 

8503.63 

560 

NA 

92368* 

8200 

6304 

811707 

8 4.13 

OCEAN  COUNTY 

61.42 

8(02.42 

MANTOLOKING 

8 

433.084 

81.499. 

NA 

NA 

NA 

NA 

69 

8 06 

t 242 

LAVALETTE 

314383 

1317. 

13.6 

873538 

823 

K8 

267 

.67 

1.71 

104.07 

4.07 

SOUTHERN  REG. 

173305 

1360. 

173 

666.74 

62.4 

712 

1096 

(00) 

NA 

106.36 

6.36 

TOMS  RIVER  SCHOOLS 

40.005 

. 978. 

313 

434.5$ 

49.0 

K84 

14,766 

2.47 

303 

14308 

.00 

BRICK  TWP. 

38300 

1.016. 

21.1 

445.31 

49.2 

K84 

9099 

207. 

304 

109.67 

.00 

LAKEHURST 

10.709 

733. 

22.7 

398.21 

47.1 

K8 

776 

1.29 

3.09 

330.70 

636 

COUNTY  AVERAGE 

s 

46.063 

8131738 

303 

6449.74 

610 

NA 

61026* 

82.02 

63.16 

8145.00 

8 592 

PASSAIC  COUNTY 
CLIFTON 

* 

73337 

8 961. 

313 

6466.70 

47.6* 

K833 

13.076 

8U4 

8208 

810404 

8 404 

PASSAIC  CO.  REO. 

01049 

1054. 

173 

661.62 

61.1 

9*12 

204S 

(021 

NA 

106.60 

8.60 

WAYNE  TWP. 

63333 

1.037. 

30.0 

443.97 

61.7 

K84 

12068 

103 

302 

104.12 

4.12 
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PASSAIC  COUNTY  ConttoMd 

LAKlLANO  reg. 

34,970 

1.273. 

18* 

504*3 

609 

0-12 

1.172, 

1.622 

$1*4) 

NA 

163.98 

3623 

PASSAIC  IClTY) 

33*99 

978. 

704 

431*0 

61.1 

K-6-3-3 

2.14 

4.00 

139.12 

33  E4 

PATERSON 

93*33 

867. 

21* 

423.38 

48* 

K-8-4 

27246 

2*7 

623 

29996 

69  72 

COUNTY  AVERAGE 

I 

42.721 

S 961.12 

21.0 

$441.62 

49* 

NA 

19291* 

$1.92 

$3.47 

$157*6 

$17.74 

SALEM  COUNTY 

MANNlNGTON 

$ 

41*34 

$1,066. 

16.6 

$470*4 

68* 

K* 

443 

$1.77 

$2.76 

$168*6 

t .00 

PENNSVILLE 

WOOOSTOWN- 

• 

32273 

1,098. 

16.4 

668.47 

63.0 

K •6*3*3 

3*36 

1.00 

1*6 

178.34 

.00 

PILESGROVE  RIG. 
PENNS  GROVE 'UPPER 

36*84 

600. 

3)* 

4»13 

46.7 

K-8-8 

1*66 

1*9 

3.17 

363*7 

6.93 

PENNS  NECK  REO. 

20,131 

866. 

30.6 

418*4 

49.0 

K*6*4 

2*62 

3*6 

4.74 

316  66 

38.36 

SALEM  ICITYI 

172*1 

933. 

706 

4(1*2 

48* 

K*  A 

1,799 

3.14 

621 

362  48 

87  34 

COUNTY  AVERAGE 

% 

24*17 

t 913.67 

19.7 

$441*0 

61* 

NA 

16286* 

$1.78 

$3.00 

$263.03 

$22.48 

SOMERSET  COUNTY 

6E0MINSTER  TWP. 

% 

140*39 

$1,497. 

192 

$648.80 

568 

K* 

478 

$7.18 

$1*4 

$104.18 

$ 4.18 

BERNAROSVIUE  ' 

73.7B6 

1234. 

16.1 

339.23 

565 

K-6-6 

1268 

1.76 

2*9 

104.93 

4*3 

WATCHUNG  HIUS  REG. 

63*94 

1201. 

17.2 

679  00 

66.0 

912 

1*31 

1801 

NA 

106.73 

b.r  • 

SOMMERVlLLE 
BRIDGEWATER  - 

46,167 

1,161. 

10.7 

675*7 

63.4 

K*«4 

2*91 

3.66 

422 

10946 

6.4b 

RARITAN  REG. 

41,181 

40*02 

1.120. 

190 

622*2 

64.5 

K**4 

10*74 

2.06 

3.64 

168  63 

00 

BOUND  BROOK 

1*96. 

166 

514.63 

63* 

K-8-4 

12)5 

2.46 

3*7 

106.27 

6.2? 

S0.80UND8RO0K 

27,178 

1,061. 

18.1 

476.26 

67.7 

K«8 

966 

2*4 

4.06 

186.73 

00’ 

COUNTY  AVERAGE 

S 

44,466 

$1,111*0 

10.7 

$607.36 

56* 

NA 

49.338* 

$726 

$3.23 

$123.12 

$ 3 39 

SUSSEX  COUNTY 

SANOYSTON  WAliPACK 

s 

88*07 

$1,499. 

162 

$917.26 

56.4 

1* 

338 

$133 

$2.42 

$104*1 

$ 451 

VERNON  TWP. 

60*92 

1,140. 

21* 

41226 

61.7 

K-6 

1*79 

2.12 

327 

1 03.45 

3.45 

HIGH  PT.  REG. 

47,683 

1.642. 

14* 

68263 

62.4 

0*12 

768 

(1.76) 

NA 

120  69 

.00> 

SPARTA 

42,794 

1203. 

198 

499.06 

62.6 

K-6-3-3 

3.005 

2.72 

4*3 

104.52 

4*2 

HOPATCONG 

32.472 

969. 

190 

470.46 

669 

K-8-3 

2*57 

324 

4*8 

112.12 

12.13 

STANHOPE 

24.046 

966. 

21* 

391.61 

49.7 

K*  , 

789 

3.19 

6*6 

398.76 

11.81 

COUNTY  AVERAGE 

s 

41*77 

$1,114*6 

18.4 

$473.62 

64.1 

NA 

2*207* 

,$3.46 

$4.06 

$126.45 

$ 8.70 

UNION  COUNTY  1 

t 

LINDEN 

s 

88.041 

$1203. 

18* 

$643.40 

66.4 

K*23 

7232 

$1.14 

$2.04 

$106.64 

$ 5.64 

SUMMIT 

68*98 

1.730. 

16.6 

633.24 

61* 

K-6-3-3 

4*01 

1*2 

3.07 

104*1 

• 4*1 

UNION  CO.  REG. 

67*98 

1*35. 

16.7 

670.43 

67* 

9-13 

6.666 

1*1) 

NA 

109.32 

9.32 

ELIZABETH 

43*20 

1.038. 

20.6 

468.72 

60* 

K-6-3-3 

16*90 

1*6 

3.61 

128.93 

28*3 

PlAINFlE  LO 

31270 

**93. 

19* 

600.72 

642 

K-6-3-3 

9*78 

321 

6.61 

145.46 

37.18 

WlNPlELO 

3*71 

1263. 

19.4 

474.33 

56.7 

K-6 

:367 

16.11 

20.14 

601.91 

116*5 

COUNTY  AVERAGE 

s 

62*70 

$1,111*2 

10.3 

$616.19 

642 

NA 

104.096* 

$1*1 

$324 

$114*1 

$ 7.64 

WARREN  COUNTY 
HAROWlCK 

$ 

74*00 

$ 870. 

NA 

NA 

NA 

NA 

67 

$127 

$2.64 

$100  00  $ .00' 

NO.  WARREN  REG. 

49280 

1232. 

NA 

NA 

NA 

7.13 

666 

1.70) 

NA 

106.24 

824 

hackettstown 

32*28 

1.116. 

19* 

447*3 

53.6 

K-8-4 

3*78 

3*3 

6.00 

164.11 

.00' 

WARREN  HILLS  REG. 

31*33 

1*31. 

16.4 

401.68 

49.8 

7-9;  10-13 

1.649 

(1.71) 

NA 

333.97 

00 

PHILLIPSSURG 

31238 

732. 

23* 

372*5 

41* 

, K*4 

3*06 

2.18 

4*9 

337.92 

2124 

OxfOflO 

18.487 

896. 

182 

4(4*6 

64* 

K-6 

443 

268 

3*4 

386*6 

31.73 

COUNTY  AVERAGE 

$ 

32.698 

$ 941.07 

20* 

$406.60 

49.4 

NA 

» 17*81* 

$2*1 

$3.48 

$174*5  $ 6*1 
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McINNIS  v.  SHAPIRO 
293  F.Supp.  327  (1968) 


JUDGMENT  AFFIRMED— March  24,  19C9 


See  89  S.Ct.  1197 


Cecil  C.  Butler,  Edward  G.  Thomson,  Stanley  A.  Bass  and  Zanc  M* 
Cohn,  Community  Legal  Counsel,  and  Curtis  Hcaston  and  Leo  Holt, 
Cook  County  Legal  Assistance  Foundation,  Inc.,  Chicago,  111.,  for 
plaintiffs. 

William  G.  Clark,  attorney  general,  and  Thomas  E.  Brannigan  and 
Peter  C.  Alexander,  assistant  attorneys  general,  Chicago,  111.,  for 
defendants. 

Harry  S.  Miller,  Chicago,  111.,  for  amici  curiae. 

Before  Hastings,  Circuit  Judge , and  Decker  and  Marovitz,  Dis- 
trict Judges. 

Decker,  District  Judge. 

This  is  a suit  filed  by  a number  of  high  school  and  elementary 
school  students  attending  school  within  four  school  districts  of  Cook 
County,  111.,  on  behalf  of  themselves  and  all  others  similarly  situated 
challenging  the  constitutionality  of  various  State  statutes  dealing 
with  the  financing  of  the  public  school  system.1 

Plaintiffs  claim  that  these  statutes 2 violate  their  14th  amendment 
rights  to  equal  protection  and  due  process  because  they  permit  wide 
variations  in  the  expenditures  per  student  from  district  to  district, 
thereby  providing  some  students  with  a good  education  and  depriving 
others,  who  have  equal  or  greater  educational  need.  Plaintiffs  claim  to 
be  members  of  this  disadvantaged  group. 

To  correct  this  inequitable  situation,  they  seek  a declaration  that  the 
statutes  arc  unconstitutional  and  a permanent  injunction  forbidding 
further  distribution  of  tax  funds  in  reliance  on  these  laws. 

The  defendants  are  State  officials  charged  with  the  administration' 
of  the  legislation  which  allegedly  permits  this  discrimination. 

A three- judge  district  court  was  convened  pursuant  to  28  U.S.C.- 
sections  2231  and  2284.  Defendants  then  moved  to  dismiss  the  com- 
plaint (1)  for  lack  of  jurisdiction  and  (2)  for  failure  to  state  a cause 
of  action. 


1 There  Is  also  a corporate  plaintiff,  Concerned  Parents  and  People  of  the' 
West  Side,  which  was  organized  to  improve  the  quality  of  educational  facilities 
available  to  the  citizens  of  an  area  within  Chicago  popularly  known  as  “Lawn- 


* Specifically,  the  students  challenge  the  following  parts  of  1907  Ill.Rev.Stat, 
ch.  12:  8811-1.  11-6.  11-9.  lft-1  through  18-4,  18-8  through  18-14,  298.  84-22" 
through  84-29,  and  84-42  through  84-82.  Also  questioned  are  ch.  122,  articles  17, 
19,  and  82,  and  ch.  86  §§  881  through  851.5d. 


*;(fi67) 


Wo  conclude  that  we  lmvo  jurisdiction.  After  examining  the  com- 
plaint, and  studying  the  extensive  briefs  filed  by  the  respective  parties 
as  well  as  the  brief  of  the  amici  curiae,3  we  further  conclude  that  no 
cause  of  action  is  stated  for  two  principal  reasons:  (1)  the  14th 
amendment  does  not  require  that  public  school  expenditures  be  made 
only  on  the  basis  of  pupils’  educational  needs,4  and  (2)  the  lack  of 
judicially  manageable  standards  makes  this  controversy  non  justici- 
able. After  explaining  the  structure  of  the  existing  Illinois  legislation, 
this  opinion  will  discuss  these  two  conclusions  in  detail. 

1 — Jurisdiction 

The  Federal  courts  have  jurisdiction  over  the  subject  matter  of  this 
controversy.  As  stated  in  Baker  v.  Carr,  369  U.S.  186,  200,  82  S.Ct. 
691, 701, 7 L.  Ed.2d  663  ( 1962) : 

Since  the  complaint  plainly  sets  forth  a case  arising  under 
the  Constitution,  the  subject  matter  is  within  the  Federal 
judicial  power  defined  in  Article  III,  section  2,  and  so  within 
the  power  of  Congress  to  assign  to  the  jurisdiction  of  the 
district  courts.® 

Similarly,  the  allegations  do  not  present  a political  question  because 
there  is  no  potential  conflict  bctwcon  coordinate  branches  of  the  Fed- 
eral Government.®  Both  the  equal  protection  and  the  due  process 
clauses  have  long  been  used  to  scrutinize  State  legislative  action.  See, 
for  example,  Williamson  v.  Lee  Optical  of  Oklahoma,  (348  U.S.  483, 
488-489, 76  S.Ct.  461, 99  L.Ed.  663  (1955 ) ) .* 

II — Tim  Financing  of  Illinois’  Public  Schools 

The  General  Assembly  has  delegated  authority  to  local  school  dis- 
tricts to  raise  funds  by  levying  a tax  on  all  property  within  the 
district.  In  addition,  the  school  districts  may  issue  bonds  for  con- 
structing and  repairing  their  buildings.  Legislation  limits  both 

‘Tlie  following  five  organizations  Hied  a brief  in  support  of  the  complaint  as 
amici  curiae:  American  Jewish  Congress.  League  of  Women  Voters  of  Illinois, 
South  Suburban  Human  Relations  Council,  National  Association  of  Social  Work- 
ers, and  Inter-Community  Programs,  Inc. 

‘While  the  complaining  students  repeatedly  emphasize  the  importance  of 
pupils’  "educational  needs,"  they  do  not  offer  a definition  of  this  nebulous 
concept.  Presumably,  "educational  need”  is  a conclu&ory  term,  reflecting  the 
interaction  of  several  factors  such  ns  the  quality  of  teachers,  the  students’  poten- 
tial, prior  education,  environmental  and  parental  upbringing,  and  the  school’s 
physical  plant.  Evaluation  of  these  variables  necessarily  requires  detailed  re- 
search nnd  study,  witli  concomitant  decentralization  so  each  school  and  pupil 
may  be  individually  evaluated.  See  pages  883  nnd  886,  infra. 

‘See  also  Bell  v.  Hood.  827  U.S.  678,  66  S.Ct.  778.  AO  L.Ed.930  (1049) ; Cole- 
grove  v.  Green,  828  U.S.  640,  66  S.Ct.  1108.  90  L.Ed.  1482  (1040). 

* "ri)t  is  the  relationship  between  the  judiciary  nnd  the  coordinate  branches  of 
the  Federal  Government,  nnd  not  the  federal  judiciary’s  relationship  to  the 
States,  which  gives  rise  to  the  'political  question.’ " 800  U.S.  210,  82  S.Ct.  706. 
See  also  Reynolds  v.  Sims,  877  U.S.  688,  84  S.Ct.  1802.  12  L.Bd.2d  606  (1064) ; 
Gomilllon  v.  Lightfoot,  804  U.S.  880,  81  S.Ct.  126,  6 Ii.Ed.2d  110  (1060).  But 
see  Coleman  v.  Miller,  807  U.S.  488,  60  S.Ct.  072,  88  L.Ed.  1886  (1080). 

1 Spo  also  Allied  Stores  of  Ohio,  Inc.  v.  Bowers,  368  U.S.  622.  70  S.Cfc  473,  8 
Ti.Ed.2d  480  11060)  : Brown-Formnn  Co.  v.  Commonwealth  of  Kentucky,  217  U.S. 
603, 30  S.Ct.  678.  64  L.Ed.  883  (1010). 


the  maximum  indebtedness  and  the  maximum  tax  rate  which 
localities  may  impose  for  educational  purposes.  In  19GG-G7,  the 
approximately  1,300  districts  had  roughly  $840  per  pupil  with  which 
to  cducato  their  students,  of  which  about  75  percent  came  from  local 
sources,  20  percent  was  derived  from  State  aid,  and  5 percent  was  sup- 
plied by  the  Federal  Government.  Sinco  the  financial  ability  of  the 
individual  districts  varies  substantially,  per  pupil  expenditures  vary 
between  $480  and  $1,000.  State  statutes  which  permit  such  wide  vari- 
ations allegedly  deny  the  less  fortunate  Illinois  students  of  their 
constitutional  rights. 

Article  VIII,  section  1 of  the  Illinois  Constitution,  S.II.A.  requires 
the  legislature  to  “provide  a thorough  and  efficient  system  of  free 
schools,  whereby  all  children  of  this  State  may  receive  a good  common 
school  education.”  Accordingly,  a State  common  school  fund  supple- 
ments each  district’s  local  property  tax  revenues,  guaranteeing  a 
foundation  level  of  $400  per  student.  The  common  school  fund  has  two 
main  components:  (1)  a flat  grant  to  districts  for  each  pupil,  and 
(2)  an  equalization  grant  awarded  to  each  district  which  lovics  a mini- 
mum property  tax  rate.®  The  equalization  giant  is  calculated  on  the 
assumption  that  the  district  only  assesses  the  minimum  rate.  Total  reve- 
nues from  the  State  common  school  fund  account  for  about  15-18 
percent  of  all  districts’  income. 

Tlio  local  tax  revenue  per  student  which  is  necessarily  generated  by 
the  preceding  minimum  rate  0 is  added  to  the  flat  grant  por  pupil.  If 
this  sum  is  less  than  $400,  the  difference  is  the  equalization  giant. 
Therefore,  every  district  levying  the  minimum  rate  is  assured  of  at 
least-  $400  per  child.  On  the  other  hand,  if  a locality  desires  to  tax  it- 
self more  heavily  than  tho  minimum  rate,  it  is  not  penalized  by  having 
the  additional  revenue  considered  before  determination  of  the  equaliza- 
tion grant.  Since  the  hypothetical  calculation  uses  the  same  tax  rate 
for  all  localities,  the  assumed  revenue  per  child  depends  upon  the 
total  assessed  property  value  in  a district  mid  the  number  of  students. 
Thus,  the  equalization  grant  tends  to  compensate  for  variations  in 
property  value  por  pupil  from  one  district  to  another. 

Finally,  numerous  special  programs,  both  State  and  Federal,  supply 
about  10  percent  of  the  districts’  revenues.  This  “categorical  aid”  is 
allocated  for  particular  purposes  such  as  bus  transportation  or  assist- 
ance to  handicapped  and  disadvantaged  children.  Plaintiffs  do  not 
challenge  these  programs,  conceding  flint  they  are  rationally  related 
to  the  educational  needs  of  the  students.” 

Ill — The  Fourteenth  Amendment:  Equal  Protection 
and  Due  Process 

The  underlying  rationale  of  the  complaint  is  that  only  a financing 
system  which  apportions  public  funds  according  to  the  educational 


* Over  07%  of  the  districts  qualify  for  the  equalization  grant  The  flat  grant 
accounting  for  about  one-third  of  the  state  aid,  is  now  $47  per  elementary  stu- 
dent and  $54.05  per  high  school  pupil. 

' Siiecitteally,  tho  qualifying  rate  is  multiplied  by  the  nvernge  assessed  property 
valuation  per  pupil  to  obtain  a minimum  income  from  local  taxation. 

19  Por  a more  detailed  description  of  Illinois'  public  school  financing,  see  gen- 
erally Task  Force  on  Education,  Education  For  The  Future  of  Illinois,  ch.  VII 
(1066). 
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needs  of  the  students  satisfies  the  14tli  amendment.11  Plaintiffs  assert 
that  the  distribution  of  school  revenues  to  satisfy  those  needs  should 
not  bo  limited  by  such  arbitrary  factors  as  variations  in  local  property 
valnes or  differing  tax  rates. 

Clearly,  there  are  wide  variations  in  the  amount  of  money  available 
for  Illinois  school  districts,  both  on  a per  pupil  basis  and  in  absolute 
terms.  Presumably,  students  receiving  a $1,000  education  are  better 
educated  that  those  acquiring  a $000  schooling.12  While  the  inequali- 
ties of  the  existing  arrangement  are  readily  apparent,  the  crucial 
question  is  whether  it  is  unconstitutional.  Since  nearly  three-quarters 
of  the  revenue  comes  from  local  property  taxes,  substantially  equal 
revenue  distribution  would  require  revamping  this  method  of  tax- 
ation, with  the  result  that  districts  with  greater  property  values  per 
student  would  help  support  the  poorer  districts. 

A — SOCTAI.  rOW ICY 

While  the  state  common  school  fund  tends  to  compensate  for  the 
variations  in  school  districts’  assessed  valuation  per  pupil,  variation  in 
actual  expenditures  remains  approximately  3.0  to  1,  2.G  to  1,  and  1.7  to 
1 for  elementary,  high  school,  and  unit  districts  respectively.  Though 
districts  with  lower  property  valuations  usually  levy  higher  tax  rates, 
there  is  a limit  to  the  amount  of  money  which  they  can  raise,  especially 
since  they  are  limited  by  maximum  indebtedness  and  taxrates.  Plain- 
tiffs argue  that  State  statutes  authorizing  these  wide  variations  in  as- 
sessed value  per  student  are  i national,  thus  violating  the  due  process 
clause.  Moreover,  under  the  equal  protection  clause,  the  students  con- 
tend that  the  importance  of  education  to  the  welfare  of  individuals 
and  the  Nation  requires  the  courts  to  invalidate  the  legislation  if  po- 
tential, alternative  statutes  incorporating  the  desirable  aspects  of  the 
present  system  can  also  achieve  substantially  equal  per  pupil 
expenditures.13 


M Although  plaintiffs  stress  the  alleged  denial  of  equal  protection,  they  seek  re- 
lief resembling  substantive  due  process.  Surely,  quality  education  for  all  Is  more 
desirable  Ilian  uniform,  mediocre  instruction.  Yet  if  the  Constitution  only  com- 
mands that  all  children  be  treated  equally,  the  latter  result  would  satisfy  the 
Fourteenth  Amendment.  Certainly,  parents  who  cherish  education  are  constitu- 
tionally allowed  to  spend  more  money  on  their  children’s  schools,  be  It  by  private 
Instruction  or  higher  tnx  votes,  than  those  who  do  not.  value  education  so  highly. 
Thus,  the  students’  gonl  Is  presumably  a judicial  pronouncement  that  each  pupil 
Is  entitled  to  n minimum  level  of  educational  expenditures,  which  would  be 
significantly  higher  thnn  the  existing  $400. 

11  Theso  figures  probably  understate  the  national  discrepancies.  See.  e.g„  Levi. 
“The  University,  The  Professions,  nnd  The  Law — An  Address,”  50  Calif.Ij.Rev. 
2.-1.  253  (1008). 

“The  average  current  expenditures  In  10(ln  for  the  East  South  Central  states 
was  354  dollars  per  pupil  In  the  primary  and  secondary  public  schools.  The  com- 
parable figure  was  732  dollars  In  the  Middle  Atlantic  states.  ♦ ♦ * These  dis- 
crepancies nlso  occur  * * * between  suburbs  surrounding  a single  city.  For  ex- 
ample, the  oxi>endlture  per  high  school  pupil  In  a suburb  to  the  north  of  Chicago 
Is  1.233  dollars : In  n suburb  to  the  south  of  the  city  It  Is  723  dollars.  The  expen- 
diture per  elementary  school  pupil  In  n northern  suburb  is  010  dollars:  In  a 
southern  suburb  It  Is  421  dollars.”  See  nlso  National  Education  Association, 
Rnnklngs  of  The  States.  1000.  page  51  (10(16) . 

’'Thus,  the  students  ndvoente  a doctrine  similar  to  the  close  scrutiny  given 
lows  which  Infringe  First  Amendment  rights.  See,  e.g..  Kevlshlnn  v.  Board  of 
Regents,  335  TT.S.  580.  87  S.Ct.  075. 17  L.Ed.2d  020  (1007)  ; N.A.A.C.P.  v..  Button, 
371  U.S.  415,  83  S.Ct  328, 0 L.Ed.2d  405  (1003) . 
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Illustrating  how  the  school  financing  could  be  improved,  plaintiffs 
suggest  two  alternatives : 14  ( 1)  all  students  might  receive  the  same  dol- 
lar appropriations,  or  (2)  the  State  could  siphon  off  all  money  in 
excess  of  $ a>  per  pupil  which  was  produced  by  a given  tax  rate,  in 
effect  eliminating  variations  in  local  property  values  while  leaving  the 
districts  free  to  establish  their  own  tax  rate.15 

Without  doubt,  the  educational  potential  of  each  child  should  be 
cultivated  to  the  utmost,  and  the  poorer  school  districts  should  have 
more  funds  with  which  to  improve  their  schools.  But  the  allocation  of 

Eublic  revenues  is  a basic  policy  decision  more  appropriately  handled 
y a legislature  than  a court.  To  illustrate,  the  following  considerations 
might  be  relevant  to  a financing  scheme:  statewide  variations  in  costs 
ana  salaries,  the  relative  efficiency  of  school  districts,  and  the  need  for 
local  experimentation. 

As  stated  in  Metropolitan  Casualty  Insurance  Co.  v.  Brownell,™ 
(294  U.S.  580, 584,  55  S.Ct.  538, 540, 79  L.Ed.  1070  (1935) ) : 

[T]he  burden  of  establishing  the  unconstitutionality  of  a 
statute  rests  on  iliim  who  assails  it  * * * A statutory  discrim- 
ination will  not  be  set  aside  as  the  denial  of  equal  protection 
of  the  laws  if  any  state  of  facts  reasonably  may  be  conceived 
to  justify  it. 

And  more  recently,  the  Supreme  Court  declared  that : 

“[T]hc  14th  amendment  permits  the  State  n wide  scope  of 
discretion  ineuactiug  laws  which  affect  some  groups  of  citi- 
zens differently  than  others.  The  constitutional  safeguard  is 
offended  only  if  the  classification  rests  on  the  grounds  of  the 
State’s  objective.  State  legislatures  are  presumed  to  have 
noted  within  their  constitutional  power  despite  the  fact  that, 
in  practice,  their  laws  result  in  somo  inequality. 

McGowan  v.  Maryland,  (366  U.S.  420,  425-426,  81  S.Ct.  1101,  1105, 
6 L.Ed.2d  393  (1961)). 17  Sec  also  Sahburg  v.  Maryland , 346  U.S. 
545, 552-553, 74  S.Ct.  280, 98  281  (1954)). 19 


14  FlnlnMITfs'  suggestions  arguably  go  no  further  than  the  upheavals  recently 
-created  by  bussing  pupils  nn<l  redrawing  district  boundaries  In  order  to  achieve 
racial  balance.  Except  where  localities  attempted  to  avoid  Brown  v.  Board  of 
Education,  347  U.S.  483,  74  S.Ct  080,  08  L.Ed.  873  ( 3054),  however,  these 
-changes  were  accomplished  legislatively  rather  than  judicially. 

15  For  example,  If  a district  only  levied  a 1%  tax  rate,  It  could  keep  only  $400 
per  pupil,  regard  I osh  of  the  absolute  dollars  produced.  On  the  other  hand,  the 
state  would  also  guarantee  $400  per  pupil  to  units  imposing  the  1%.  At  higher 
rates,  such  ns  4%,  the  state  would  thus  substantially  aid  districts  with  low 
valuations,  deriving  most  of  Its  funds  from  wealthy  districts  which  produced  far 
more  than  $400]»er  pupil  by  n 1%  rate. 

“ In  Metropolitan  Co.,  the  Court  upheld  n state  regulatory  statute  which  dis- 
tinguished between  domestic  and  foreign  casualty  Insurance  companies,  finding 
that  differences  In  the  security  and  collection  of  claims  against  the  two  groups 
may  hnvo  justified  differential  treatment. 

” Sunday  laws  were  sustained  even  though  First  Amendment  rights  were  In- 
volved and  despite  the  availability  of  less  onerous  alternatives  for  providing  a 
-tiny  of  rest,  and  recreation. 

>•  "We  do  not  sit  ns  a suporleglslnture  or  a censor. 

* * * ♦ * * * 

“We  find  little  substance  to  appellant’s  claim  that  distinctions  based  on  county 
■areas  nre  necessarily  so  unreasonable  as  to  deprive  him  of  the  equal  protection 
■of  the  laws  guaranteed  by  the  Federal  Constitution. 

***  ♦ * Territorial  uniformity  is  not  a constitutional  requisite."  846  U.S.  650- 
C52,  74  S.Ct.  283. 
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Tested  by  these  standards,  the  existing  school  legislation  is  neither 
arbitrary  nor  does  it  constitute  an  invidious  discrimination.10  It  there- 
fore complies  with  the  14th  amendment. 

In  the  instant  case,  the  general  assembly’s  delegation  of  authority 
to  school  districts  appeal’s  designed  to  allow  individual  localities  to 
determine  their  own  tax  burden  according  to  the  importance  which 
they  place  upon  public  schools.  Moreover,  local  citizens  must  select 
•which  municipal  services  they  value  most  highly.  While  some  com- 
munities might  place  heavy  emphasis  on  schools,  others  may  cherish 
police  protection  or  improved  roads.  The  State  legislature’s  deejsion 
to  allow  local  choice  and  experimentation  is  reasonable,  especially 
since  the  common  school  fund  assures  a minimum  of  $400  per 
student.20 

Plaintiffs  stress  the  inequality  inherent  in  having  school  funds 
pnitial.ly  determined  by  a pupil’s  place  of  residence,  but  this  is  an  in- 
evitable consequence  of  decentralization.  The  students  also  object  to 
having  revenues  related  to  property  values,  apparently  without  realiz- 
ing that  the  equalization  grant  effectively  tempers  variations  in  as- 
sessed value  by  using  a hypothetical  calculation.  Furthermore,  the  flat 
grants  and  State  and  Federal  categorical  aid  reduce  the  school’s  de- 
pendence on  local  taxes.  While  alternative  methods  might  be  superior 
to  oxisting  legislation, 

To  be  able  to  find  fault  with  a law  is  not  to  demonstrate  its 
invalidity.  It  may  seem  unjust  and  oppressive,  yet  be  free 
from  judicial  interference.  The  problems  of  government  are 
practical  ones  and  may  justify,  if  they  do  not  require  rough 
accommodations — illogical,  it  may  be,  and  unscientific.  * * * 
Mere  errors  of  government  are  not  subject,  to  our  judicial 
review.  It  is  only  its  palpably  arbitrary  exercises  which  can  be 
declared  void  under  the  14th  amendment. 

Metropolis  Theater  Go.  v.  City  of  Chicago , 228  U.S.  61,  60-70,  33 
S.Ct.  441, 67  L.Ed.  730  ( 1913)  .21 


M See  also  Allied  Stores  of  Ohio  v.  Bowers,  358  U.S.  522,  527—528,  70  S.Ct.  437, 

3 L.Ed.2d  480  (1950)  (exemption  of  certain  merchandise  from  state  taxation 
upheld  under  the  equal  protection  clause)  ; Brown-Forman  Co.  v.  Common- ' 
wealth  of  Kentucky,  217  U.S.  503,  573,  30  S.Ct.  578.  580,  54  D.Ed.  883  (1010) : 
"If  the  selection  or  classification  Is  neither  capricious  nor  arbitrary,  and  rests 
upon  some  reasonable  consideration  of  difference  or  policy,  there  Is  no  denial 
of  the  equal  protection  of  the  law." 

“While  condemning  the  present  distribution  system,  plaintiffs  concede  the  vir- 
tue of  decentralization,  as  follows : 

"Decentralized  administration  and  decision-making  arc  desirable  for  adminis- 
trative and  political  reasons.  A division  of  the  state  Into  local  school  districts 
Is  therefore  necessary.  The  voters  In  any  particular  area  are  best  able  to  weigh 
convenience,  the  desired  degree  of  homogeneity  In  the  stndbnt  body,  and  other 
factors  These  voters  are  the  best  able  to  draw  school  district  boundaries  Once 
these  boundaries  arc  drawn,  the  administrators  or  residents  of  the  district,  be- 
ing closest  to  the  problem,  are  best  able  to  determine  the  educational  needs  of 
the  district’s  children.  That  decision  takes  the  form  of  support  for  a certain  tax 
rate.  Sometimes,  this  decentralized  decision-making  In  creating  districts  or  In 
adopting  a tax  rate  will  result  In  insufficient  distribution  of  educational  serv- 
ices. When  that  occurs  the  State  In  recognition  of  Its  ultimate  responsibility  pro- 
vides sufficient  tends  to  purchase  *baslc’  education  for  each  child.  Four  hundred 
dollars  per  pupil  Is  the  figure  necessary  to  support  a 1)a8lc’  educational  pro- 
gram. Of  course,  any  disadvantage  Is  outweighed  by  the  values  of  decentralized 
administration  and  declslon-maklng."’  ...  .... 

“ Differential  theatre  license  fees  based  on  the  price  of  admission,  rather  than 
on  profit  revenue,  satisfied  the  equal  protection  clause. 
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Plaintiffs  also  attack  numerous  details  of  the  present  legislative  ■is 

scheme,  such  as  the  uniform  maximum  tax  rate  for  both  elementary  | 

and  high  schools.  Allegedly,  high  schools  need  more  money  than  cle-  | 

mentary  schools ; but  tlie  answer  is  the  increased  number  of  students  | 

attending  high  schools  may  provide  the  additional  funds.  Al.so,  plain- 
tiffs complain  that  the  maximum  tax  rate  for  the  city  of  Chicago  is 
about  'half  that  for  the  remaining  school  districts.  Since  the  city  is  so 
much  larger  than  other  districts,  however,  distinctive  legislation  is 
appropriate  to  adjust  for  potential  efficiencies.22  The  maximum  tax  j 

rales  which  plaintiff’s  object  to  were  enacted  to  avoid  another  disaster 
such  ns  that  which  struck  certain  localities  during  the  Great  Depres- 
sion ; the  possibility  of  similar  economic  crises  supports  the  statutory 
ceilings. 

In  each  of  the  instances  where  particular  statutory  provisions  have 
been  criticized  by  plaintiffs  we  can  find  a legitimate  legislative  pol- 
icy. Where  differences  do  exist  from  district  to  district,  they  can  bo 
explained  rationally.  The  charges  made  in  the  complaint  fall  short 
of  demonstrating  cither  an  arbitrary  exercise  of  legislative  power  or 
an  invidious  discrimination.  Under  these  circumstances,  there  can  be 
no  denial  of  any  14th  amendment  rights. 

Moreover,  the  legislature  is  constantly  upgrading  the  quality  of 
education.  For  example,  the  foundation  level  was  recently  revised 
from  the  1965-6G  level  of  $330  to  the  present  $400.  Also,  the  General 
Assembly  has  substantially  consolidated  the  school  districts,  reducing 
the  11,055  which  existed  in  1945  to  approximately  1,340  today.  Re- 
cently a legislative  study  commission  suggested  that  educational  tele- 
vision bo  introduced  in  the  schools  and  that  the  foundation  level  be 
raised  to  $435.  See  Report  of  the  School  Problems  Commission  No.  7, 
p.76-77  (1963). 23 

b. — plaintiff’s  legal  precedent 

The  complaining  students  rely  upon  recent  Supreme  Court  deci- 
sions in  the  fields  of  school  desegregation,24  voting  rights,25  and  crimi- 
nal justice.20  Specifically,  they  contend  that  “equal  educational  oppor- 
tunity,” however  that  term  may  be  defined  is  constitutionally  com- 
pelled because  (1)  State  discrimination  in  education  may  not  be  based 
on  color,  (2)  the  State  may  not  employ  arbitrary  geographical  lines 
to  establish  electorial  units  within  local  governments,  and  (3)  wealth 

99  See,  o.  g.,  Latham  v.  Board  of  Education,  31  Ili.2d>  178,  184,  201  N.E.2d  111 
<1004.) 

“ In  addition,  the  Task  Force  on  Education,  sponsored  in  1000  by  tiien  Gover- 
nor Kerner  and  the  legislature’s  School  Problems  Commission,  recently  pro- 
posed a plan  of  state  financial  support  whereby  each  elementary  student  would 
receive  a minimum  of  $600  and  each  high  school  student  $750.  Task  Force  on 
Education,  Education  For  The  Future  of  Iilinois,  p.  113,  135  (1006).  Compare 
McLure,  A Study  of  the  Public  Schools  in  Illinois  (1005) . 

M See.  e.g.,  Brown  v.  Board  of  Education,  347  U.S.  483,  74  S.Ot.  080,  08  L.Efl. 

873  (1054) ; Griflin  v.  County  School  Board,  377  U.S.  218,  84  S.Ct.  1220, 12  L.Ed.2d 
250  (1004). 

“See.  eg,,  Baker  v.  Carr,  300  U.S.  180,  82  S.Ct.  601,  7 L.Ed2d  003  (1002) ; 

Reynolds  v.  Sims,  377  U.S.  533, 84  S.Ct.  1302, 12  L.Ed.2d  500  (1064) ; Avery  v.  Mid- 
land County,  300  U.S.  474, 88  S.Ct.  1114, 20  L.Ed.24 45  ( 1008) . 

"See,  e.g.,  Griflin  v.  Illinois,  351  U.S.  12,  70  S.Ct.  5S5,  100  L.Ed.  801  (1050) ; 

Dougins  v.  California,  372  U.S.  353,  83  S.Ct.  814,  0 L.Ed.2d  811  (1003)  ; Gideon 
v.  Wninwrtght.  372  U.S.  335,  83  S.Ct.  702,  0 L.Ed.2d  700  (1003) ; Miranda  v. 

Arizona,  384  U.S.  430,  80  S.Ct.  1002, 10  L.Ed.2d  004  (1006) . 
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may  not  be  used  to  differentiate  among:  criminal  defendants  if  such  dis- 
crimination is  adverse  to  the  indigent.27 

Bnt  the  plaintiffs’  conclusion  does  not  follow  so  readily  from  the 
preceding  building  blocks.  The  decided  cases  established  significant,, 
but  limited  principles.  To  illustrate,  Brown  v.  Board  of  Education  was 
primarily  a desegregation  case.  Although  placed  in  the  context  of 
wblic  schools,  it  does  not  undermine  the  validity  of  Illinois’  public 
:inancing.  Similarly,  IJobsen  v.  Hansen , 269  F.Snpp.  401  (D.D.C. 
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inal  justice  setting,  rather  than  the  poverty  of  the  defendant.  More- 
over, Reynolds  v.  Sims.  377  U.S.  533,  84  S.Ct.  1362,  12  B.Ed.2d  506 
(1964),  strengthened  citizens’  voting  rights  because  the  Constitution 
specifically  enfranchises  all  citizens  equally,  not  as  a result  of  general 
antipathy  to  historical  geographical  divisions. 

Actually,  there  is  little  direct  precedent  because  the  contentions  now 
presented  are  novel.  But,  the  few  relevant  cases  indicate  that  plaintiffs 
must-  resort  to  the  legislature  rather  than  the  courts.  The  students  are 
not  deprived  of  their  civil  rights  under  28  U.S.C.  § 1343  because  the 
asserted  guarantee  does  not  exist  under  the  Constitution.  LcBcanf  v. 
State  Board  of  Education , 244  F.Snpp.  256, 260  (E.D.La.1965) , hold : 

There  simply  is  no  right,  privilege,  or  immunity  secured  to 
these  plaintiffs  by  the  Constitution  and  laws  of  the  United 
States  being  in  nnv  way  denied  by  these  respondents  when 
they  allocate  and  (disburse  funds.  . . .20 

Similarly,  in  Hess  v.  Mullaney , 213  F.2d  635,  15  Alaska  40  (9th  Cir. 
1954)  , the  ninth  circuit  upheld  a property  tax  which  returned  a dis- 
proportionately small  amount  of  funds  to  the  taxpayers’  locality.30 
Since  this  tax  also  supported  the  public  schools,  the  plaintiffs,  instant 
claim  is  analogous.  See  also  General  American  Tank  Gar  Gory.  v.  Day 
270  U.S.  367,  46  S.Ct.  234,  70  L.Ed.  635  (1926). 31  Compare  Dean  v. 


"See  generally  Kurland,  “Equal  Educational  Opportunity:  The  Limits  of 
Constitutional  Jurisprudence  Undefined,"  35  U.Chi.L.Rev.  583,  686  (1968). 

"Of  course,  If  plaintiffs  alleged  that  Illinois’  legislation  was  designed  to  avoid 
the  Supreme  Court’s  racial  desegregation  decisions,  they  would  state  a cause 
of  action.  See  Orlffin  v.  County  School  Board,  377  U.S.  218,  84  S.Ct.  1226,  12' 
L.Ed.2d  256  (1904).  . . 

"Although  the  primary  thrust  of  the  complaint  was  directed  against  local 
segregation,  the  court  squarely  confronted  the  question  now  before  this  courts 
sustaining  state  legislation  which  provided  that : 

"[A]  large  portion  of  the  funds  so  allocated  must  be  apportioned  on  a per  edu- 
cahle  basis,  and  the  remaining  distribution  is  made  on  a basis  of  equalization 
so  as  to  provide  and  insure  a minimum  educational  program  in  all  public  schools.’ 
244  F.Snpp.  258. 

"‘‘It  Is  argued  that  * * * In  effect  It  tthe  taxation  formula]  amounts  to  an 
exemption  from  the  tax  of  all  this  property  within  cities  and  districts  * * * 
* * * * * * * 

“*  * * No  requirements  of  uniformity  or  of  equal  protection  of  the  law  limit 
the  power  of  a legislature  in  respect  to  allocation  and  distribution  of  public 
funds"  213  F.2d  039-640. 

" "We  are  not  concerned  with  the  particular  method  adopted  by  Louisiana  or 
allocating  the  tax  between  the  State  and  its  political  subdivisions.  That  is  a mat- 
ter within  the  competency  of  the  state  legislature.”  270  U.S.  372,  46  S.Ct.  235. 

See  Columbia  Southern  Railway  v.  Wright,  151  U.S.  470, 476-477, 14  S.Ct.  390,. 
38L.Ed.238  (1894). 
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Goddlington, , 81  S.D.  140, 131  NAV.2d  700  (1964) ; Sawyer  v.  Gilmore,. 
109  Me.  169. 83  A.  673  (1912) ; Orleans  Parish  v.  State  Board,  215  La.. 
703,41  So.2d  509  (1949). 33 

IV — Lack  op  Judicially  Manageable  Standards 

Even  if  the  14th  amendment  required  that  expenditures  be  made 
only  on  the  basis  of  pupils’  educational  needs,  this  controversy  .would 
be  nonjnsticiable.  While  the  complaint  does  not  present  a “political 
question”  in  the  traditional  sense  of  the  term,  there  are  no  “discover- 
able and  manageable  standards” 33  by  which  a court  can  determine 
when  the  Constitution  is  satisfied  and  when  it  is  violated.34 

The  only  possible  standard  is  the  rigid  assumption  that  each  pupil 
must  receive  the  same  dollar  expenditures.  Expenses  are  not,  however, 
the  exclusive  yardstick  of  a child’s  educational  needs.  Deprived  pupils 
need  more  aid  than  fortunate  ones.35  Moreover,  a dollar  spent  in  a 
small  district  may  provide  less  education  than  one  used  in  a large- 
distinct.  As  stated  above,  costs  vary  substantially  throughout  the 
Stale  The  desirability  of  a certain  degree  of  local  experimentation 
and  local  autonomy  in  education  also  indicates  the  impracticability  of; 
a single,  simple  formula.  Effective,  efficient  administration  necessi- 
tates aecentralization  so  that  local  personnel,  familiar  with  the  imme- 
diate needs,  can  administer  the  school  system.  As  new  teaching  meth- 
ods are  devised  and  as  urban  growth  demands  changed  patterns  of' 
instruction,  the  only  realistic  way  the  State  can  adjust  is  through  leg- 
islative study,  discussion  and  continuing  revision  of  the  controlling 
statutes.  Even  if  there  were  some  guidelines  available  to  the  judiciary, 
the  courts  simply  cannot  provide  the  empirical  research  and  consulta- 
tion necessary  for  intelligent  educational  planning.38  As  early  as  1919- 
Mr.  Justice  Holmes  explained  that  “the  14th  amendment  is  not  a 
pedagogical  requirement  of  the  impracticable.”  Dominion  Hotel  v.. 
Anzona,  249  U.S.  265, 268, 39  S.  Ct.  273,  274, 63  L.  Ed.  597  (1919). 

Plaintiffs  have  assumed  that  requiring  expenditures  to  be  related, 
to  the  needs  of  the  students  will  result  in  better  education  for  deprived 
students  without  a corresponding  decrease  in  the  quality  of  education. 

“ Moreover  the  students  are  arguably  complaining  only  about  a property 
interest,  rather  than  their  personal  liberty,  so  that  the  grievance  does  not  fall 
within  section  1843.  With  more  money,  plaintiffs  could  either  attend  private- 
schools  or  move  to  a wealthy  school  district  See  generally  Gray  v.  Morgan,  371 
F.2d  172,  174  ( 7th  Cir.  1966).  See  also  Abernathy  v.  Carpenter.  208  F.Supp.  793. 
(W.D.Mo.  1962).  affirmed  373  U.S.  241,  83  S.Ct  1295,  10  L.Ed.2d  409  (1963).. 

“ Reynolds  v.  Sims,  377  U.S.  533.  557,  84  S.Ct  1362, 12  L.Ed.2d  506  (1064) . 

"Illustrating  the  lack  of  standards,  plaintiffs'  original  complaint  sought  to- 
have  this  court  “order  defendants  to  submit  * * * a pian  to  raise  and  apportion 
all  monies  • • • • in  such  a manner  that  such  funds  available  to  the  school  dis- 
tricts wherein  the  class  of  plaintiffs  attend  school  will  * * * assure  that  plain- 
tiffs children  receive  the  same  educational  opportunity  as  the  children  in  any- 
otlier  district  * * 

“Ideally,  disadvantaged  youth  should  receive  more  than  average  funds,  rather 
than  equal  expenditures,  so  their  potential  can  be  fully  developed1.  A rule  coerc- 
ing equal  expenditures  for  all,  especially  if  raised  to  a constitutional  plane,  would 
completely  frustrate  this  ideal.  See  generally  Kurland,  “Equal  Educational  Op*, 
portunity:  The  Lrimits  of  Constitutional  Jurisprudence  Undefined,"  35  U.Chi.L. 
Rev.  583, 591  (1968). 

“Compare  Baker  v Carr,  369  U.S.  186.  282  & 323,  82  S.Ct.  691,  7 L.Ed.2d  663 
(1962) ; Colegrove  v.  Green.  328  U.S.  549.  556.  66  S.Ct.  1198. 90  L.Ed.  1432  (1946) 
Coleman  v.  Miller,  307  U.S.  433,  454-455,  59  S.Ct.  972,  83  L.Ed.  1385  (1939).. 


576 


now  offered  by  the  affluent  districts.  The  more  money  the  latter  dis- 
tricts must  supply  to  the  former,  however,  the  less  incentive  the  well- 
to-do  will  have  to  raise  their  tax  rates.  If  the  quality  of  good  public 
schools  declines,  affluent  children  have  the  option  to  attend  private 
schools,87  thus  completely  eliminating  the  need  for  the  wealthy  to 
raise  taxes.38 

V.— Conclusion 

The  present  Illinois  scheme  for  financing  public  education  reflects 
a rational  policy  consistent  with  the  mandate  of  the  Illinois  Constitu- 
tion. Unequal  educational  expenditures  per  student,  based  upon  the 
variable  property  values  and  tax  rates  of  local  school  districts,  do  not 
amount  to  an  invidious  discrimination.  Moreover,  the  statutes  which 
permit  these  unequal  expenditures  on  a district-to-district  basis  are 
neither  arbitrary  nor  unreasonable. 

There  is  no  constitutional  requirement  that  public  school  expendi- 
tures be  made  only  on  the  basis  of  pupils’  educational  needs  without 
regard  to  the  financial  strength  of  local  school  districts.  Nor  does  the 
Constitution  establish  the  rigid  guideline  of  equal  dollar  expenditures 

for  each  student.  . 

Illinois  General  Assembly  has  already  recognized  the  need  for  addi- 
tional educational  funds  to  provide  all  students  a good  education.  Fur- 
thermore, the  legislative  school  problems  commission  assures  a con- 
tinuing and  comprehensive  study  of  the  public  schools’  financial 
problems.  If  other  changes  are  needed  in  the  present  system,  they 
should  be  sought  in  the  legislature  and  not  in  the  courts.  Plaintiffs 
have  stated  no  grounds  for  judicial  relief,  and  this  cause  must  be 
dismissed. 


"See  Pierce  v.  Society  of  Sisters,  26S  U.S.  510,  45  S.Ct  571,  00  L.Ed.  1070 

^“Furthermore,  the  public  schools’  most  acute  financial  crisis  is  in  the  large 
cities.  But  their  struggles  are  only  symptomatic  of  the  overall  decay  of  many 
urban  centers.  Despite  the  attempts  of  Congress  and  the  state  legislatures,  the  na- 
tion still  does  not  have  the  solution  to  this  degeneration,  prindcally  because  there 
are  not  enough  tax  dollars  to  meet  all  needs.  If  the  legislatures  cannot  solve  these 
problems,  surely  the  deep  cutting  edge  of  constitutional  precepts  is  not  the  an- 
swer. Compare  Avery  v.  Midland  County,  390  U.S.  474, 88  S.Ct.  1114, 20  L.Ed.2d  45 
(1968)  (Mr.  Justice  Fortas’  dissent). 
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Argued  June  26,  1968 — Decided  Jan.  21,  1969 

Appeal  challenging  the  findings  of  the  U.S.  District  Court  for  the 
District  of  Columbia,  J.  Skelly  Wright,  circuit  judge,  that  board  of 
education  had  in  a variety  of  ways  violated  the  Constitution  in  ad- 
ministering the  District  of  Columbia  schools.  The  court  of  appeals, 
Bazelon,  chief  judge,  held,  inter  alia,  that  while  opinions  could  differ  as 
to  source  and  magnitude  of  difference  between  educational  opportu- 
nities offered  by  various  schools  in  the  District  of  Columbia,  neverthe- 
less when  differentiating  factor  was  as  clear  as  overcrowding  versus 
excess  capacity,  transportation  to  level  off  pupil  density  could  fairly 
be  required  of  the  school  board. 

ORDER  IN  ACCORDANCE  WITH  OPINION 

Danaher,  Burger,  and  Tamm,  circuit  judges,  dissented;  McGowan, 
circuit  judge,  dissented  in  part. 


Messrs.  John  L.  Laskey  and  Edmund  D.  Campbell,  Washington, 
D.C.,  with  whom  Messrs.  F.  Joseph  Donohue  and  Thomas  S.  J ackson, 
Wasliington,  D.C.,  where  on  the  brief,  for  appellants. 

Messrs.  William  M.  Kunstler,  New  York  City,  and  Richard  J.  Hop- 
kins, with  whom  Mr.  James  0.  Porter,  Washington,  D.C.,  was  on  the 
brief,  for  appellees.  Mr.  Jerry  D.  Anker,  Washington,  D.C.,  also  en- 
tered an  appearance  for  appellees. 

Mr.  E.  Riley  Casey,  Washington,  D.C.,  filed  a brief  on  behalf  of  the 
National  School  Boards  Association,  as  amicus  curiae , urging  reversal. 

Mr.  William  B.  Beebe,  Washington,  DC.,  filed  a brief  on  Dehalf  of 
the  American  Association  of  School  Administrators,  as  amicus  curiae , 
urging  reversal.  .. 

Messrs.  Howard  C.  Westwood  and  Albert  H.  Kramer,  Washington, 
D.C.  filed  a brief  on  behalf  of  the  National  Education  Association,  as 
amicus  curiae,  urging  affirmance.  ’ _ _ . ^ 

Messrs.  J.  Francis  Pohlhaus  and  Frank  D.  Reeves,  Washington, 
D.C.,  filed  a brief  on  behalf  of  the  National  Association  for  the  Ad- 
vancement of  Colored  People,  as  amicus  curiae , urging  affirmance. 

Before  Bazelon,  chief  fudge , and  .Danaher,  Burger,  McGowan, 
Tamm,  Leventhal  and  Robinson,  circuit  judges,  sitting  en  oanc. 

Bazelon,  chief  judge,  joined  by  Leventhal  and  Robmson,  circuit 
judges,  in  part  I;  ana  by  McGowan,  Leventhal  and  Robinson,  circuit 
judges,  in  parts  H,  HI,  and  IV : 
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These  appeals  challenge  the  findings  of  the  trial  court  that  the 
Board  of  Education  has  in  a variety  of  ways  violated  the  Constitution 
in  administering  the  District  of  Columbia  schools.1  Among  the  facts 
that  distinguish  this  case  from  the  normal  grist  of  appellate  courts 
is  the  absence  of  the  Board  of  Education  as  an  appellant.  Instead,  the 
would-be  appellants  are  Dr.  Carl  F.  Hansen,  the  resigned  superin- 
tendent of  District  schools,  who  appeals  in  his  former  official  capac- 
ity and  as  an  individual;  Carl  C.  Smuck,  a member  of  the  Board  of 
Education,  who  appeals  in  that  capacity ; and  the  parents  of  certain 
school  children  who  have  attempted  to  intervene  in  order  to  register 
on  a their  “dissent”  from  the  order  below. 


T 100I  board’s  decision  not  to  appeal  inevitably  adds  a quality 
of  artificiality  to  any  proceedings  in  this  court.  But  the  importance  of 
the  constitutional  issues  at  stake  requires  an  examination  of  whether 
these  appellants  should,  despite  the  absence  of  the  protagonist  at  trial, 
be  given  their  day  in  a higher  court.  Moreover,  our  reluctance  to  review 
an  older  unchallenged  by  the  principal  defendant  below  is  in  some 
measure  tempered  by  the  fact  that  the  present  appointed  school  board 
has  been  superseded  by  a new  Board  of  Education  elected  last  fall.2 
The  most  fundamental  considerations  demand  that  this  new  board 
should  have  the  fullest  discretion  permitted  by  the  Constitution  to  re- 
shape educational  policy  within  the  District.  This  court  cannot  ignore 
the  importance  of  assuring  that  the  new  school  board  should  not  be 
straitjocketed  by  an  order  not  rooted  in  constitutional  requirements. 
We  conclude  that  the  parents  were  properlv  allowed  to  intervene  of 
right  in  order  to  appeal  those  provisions  of  the  decree  which  curtail 
the  freedom  of  the  school  board  to  exercise  its  discretion  in  deciding 
upon  educational  policy. 

Taking  up  the  contentions  advanced  by  the  parents,  our  disposition 
is  as  follows : In  part  II  of  this  opinion  we  consider  and  reject  certain 
procedural  objections.  In  part  IH  we  affirm  on  the  merits  those  parts 
of  the  district  court’s  decree  that  relate  to  pupil  busing,  optional  zones, 
and  faculty  integration.  In  part  IV  we  conclude  that  the  district 
court’s  rulings  on  the  track  system  and  on  certain  aspects  of  pupil 
assignment  do  not  materially  limit  the  discretion  of  the  school  board, 
and  that  accordingly  the  parents  lack  standing  to  challenge  the  factual 
and  legal  bases  underlying  these  provisions  of  the  decree— a disposi- 
tion tliat  imports  no  view  by  this  court  on  the  merits  of  the  objections 
tendered  by  the  parents  on  these  issues. 


The  Board  of  Education,  as  a corollary  of  its  decision  to  accept  the 
order  below,  directed  Dr.  Hansen  not  to  appeal.  Nevertheless,  after 
his  resignation  was  submitted  and  accepted  by  the  board,  Dr.  Hansen 
noted  his  appeal  as  superintendent  of  schools.  Whatever  standing  he 
might  have  possessed  to  appeal  as  a named  defendant  in  the  original 
suit,  however,  disappeared  when  Dr.  Hansen  left  his  official  position.3 

1 Hobson  v.  Hansen,  269  F.  Supp.  401  (D.D.C.  1967) . 

2 District  of  Columbia  Elected  Board  of  Education  Act,  82  Stat.  101  (1968). 

* See  Snyder  v.  Buck,  340  U.S.  16,  71  S.Ct  93,  95  L.Ed.  16  (1950) ; Davis  v. 
Preston,  280  U.S.  406, 60  S.Ct.  171, 74  L.Ed.  614  (1980) . 
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Presumably  because  he  was  aware  of  this,  he  subsequently  moved  to 
intervene  under  rule  24(a)  of  the  Rules  of  Civil  Procedure  in  order  to 
appeal  as  an  individual.  Although  the  trial  judge  found  several  rea- 
sons why  such  intervention  should  be  denied,  the  motion  was  granted 
“in  order  to  give  the  court  of  appeals  an  opportunity  to  pass  on  the 
intervention  questions  raised  here.  ...”  4 We  agree  with  the  reason- 
ing of  the  trial  court  as  to  Dr.  Hansen  rather  than  with  its  result. 
The  original  decision  was  not  a personal  attack  upon  Dr.  Hansen,  nor 
did  it  bind  him  personally  once  he  left  office.  And  while  it  may  or  may 
not  be  true  that  but  for  tne  decision  Dr.  Hansen  would  still  be  super- 
intendent of  schools,  the  fact  is  that  he  did  resign.  He  does  not  claim 
that  a reversal  or  modification  of  the  order  by  this  court  would  make 
his  return  to  office  likely.  Consequently,  the  supposed  impact  of  the 
decision  upon  his  tenure  is  irrelevant  insofar  as  an  appeal  is  concerned, 
since  a reversal  would  have  no  effect.  Dr.  Hansen  thus  has  no  “interest 
relating  to  the  property  or  transaction  which  is  the  subject  of  the 
i action”  sufficient  for  rule  24(a),  and  intervention  is  therefore  un- 
warranted. 

We  also  find  that  Mr.  Smuck  has  no  appealable  interest  as  a member 
of  the  Board  of  Education.  While  he  was  in  that  capacity  a named  de- 
fendant, the  Board  of  Education  was  undeniably  the  principal  figure 
and  could  have  been  sued  alone  as  a collective  entity.  Appellant  Smuck 
had  a fair  opportunity  to  participate  in  its  defense,  ana  m the  decision 
not  to  appeal.  Havingdone  so,  Ire  nas  no  separate  interest  as  an  individ- 
; ual  in  the  litigation.5  The  order  directs  the  ooard  to  take  certain  actions, 

f But  since  its  decisions  are  made  by  vote  as  a collective  whole,  there 

\ is  no  apparent  way  in  which  Smuck  as  an  individual  could  violate  the 

! decree  and  thereby  become  subject  to  enforcement  proceedings. 

5 The  motion  to  intervene  by  the  parents  presents  a more  difficult 

; problem  requiring  a correspondingly  more  detailed  examination  of  the 
; requirements  for  intervention  of  right.  As  amended  in  I960,  rule 
; 24(a)  (2)  permits  such  intervention : 

| ...  when  the  applicant  claims  an  interest  relating  to  the 

| property  or  transaction  which  is  the  subject  of  the  action 

i and  he  is  so  situated  that  the  disposition  of  the  action  may  ns 

j a practical  matter  impair  or  impede  his  ability  to  protect 

! that  interest,  unless  the  applicant’s  interest  is  adequately 

| represented  by  existing  parties. 

I Before  its  recent  amendment  rule  24(a)  contained  two  subdivisions 

• requiring  the  petitioner  to  be  “bound  by  a judgment  in  the  action” 

j or  “so  situated  as  to  be  adversely  affected  by  a distribution  or  other 

1 disposition  of  property  which  is  in  the  custody  or  subject  to  the  control 

I or  disposition  of  the  court  or  an  officer  thereof.”  * As  the  trial  judge 

\ pointed  out  in  his  decision  to  grant  intervention  to  the  parents,  under 

the  preamendment  cases  the  task  of  defining  what  constitutes  an  “in- 
terest” was  typically  “subsumed  in  the  questions  of  whether  the  peti- 
tioner would  be  bound  or  of  what  was  the  nature  of  his  property 
interest.” T The  1966  amendments  were  designed  to  eliminate  the  scis- 


4 Hobson  v.  Hansen,  44  F.R.D.  18.33  (D.D.G.1968). 

'See  Elterieh  v.  Arndt,  175  Wash.  562,  27  P.  2d  1102  (1933) ; State  ex  rel.  Erb 
v.  Sweaas,  98  Minn.  17, 107  N.W.  404  (1906). 

•Rule 24(a)  (2)  and  (3),28U.S.CA.  (1958). 

T44F.R.D.at22. 
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soring  effect  whereby  a petitioner  who  could  show  “inadequate  repre- 
sentation” was  thereby  thrust  against  the  blade  that  he  would  therefore 
not  be  ‘"bound  by  a judgment,  and  to  recognize  the  decisions  which 
had  construed  “property”  so  broadly  as  to  make  surplusage  of  the 
adjective.8  In  doing  so,  the  amendments  made  the  question  of  what 
constitutes  an  “interest”  more  visible  without  contributing  an  answer. 
The  phrasing  of  rule  24(a)  (2)  as  amended  parallels  that  of  rule  19(a) 
(2)  concerning  joinder.  But  the  fact  that  the  two  rules  are  entwined 
does  not  imply  that  an  “interest”  for  the  purpose  of  one  is  precisely 
the  same  as  for  the  other.®  The  occasions  upon  which  a petitioner 
should  be  allowed  to  intervene  under  rule  24  are  not  necessarily  limited 
to  those  situations  when  the.  trial  court  should  compel  him  to  become 
a party  under  rule  19.  And  while  the  division  of  rule  24(a)  and  (b) 
into  “intervention  of  right”  and  “permissible  intervention”  might 
superficially  suggest  that  only  the  latter  involves  an  exercise  of  dis- 
cretion by  the  court,  the  contrary  is  clearly  the  case.10 

The  effoit  to  extract  substance  from  the  conclusory  phrase  “interest” 
or  “legally  protectable  interest”  is  of  limited  promise.  Parents  un- 
questionably have  a sufficient  “interest”  in  the  education  of  their 
cnildren  to  justify  the  initiation  of  a lawsuit  in  appropriate  circum- 
stances,11 as  mdeed  was  the  case  for  the  plaintiff-appellee  parents  here. 
But  in  the  context  of  intervention  the  question  is  not  whether  a law- 
suit should  be  begun,  but  whether  already  initiated  litigation  should 
be  extended  to  include  additional  parties.  The  1966  amendments  to 
rule  24(a)  have  facilitated  this,  the  true  inquiry,  by  eliminating  the 
temptation  or  need  for  tangential  expeditions  in  search  of  “property” 
or  someone  “bound  by  a judgment.”  It  would  be  unfortunate  to  allow 
the  inquiry  to  be  led  once  again  astray  by  a myopic  fixation  upon  “in- 
terest.” Bather,  as  Judge  Leventhal  recently  concluded  for  tlus  court : 

[A]  more  instructive  approach  is  to  let  our  construction  be 
gnded  by  the  policies  behind  the  “interest”  requirement. 
....  [Tjlie  “interest”  test  is  primarily  a practical  guide  to 
disposing  of  lawsuits  by  involving  as  many  apparently  con- 
cerned persons  as  is  compatible  with  efficiency  and  due 
process.12 

. The  decision  whether  intervention  of  right  is  warranted  thus  involves 
an  accommodation  between  two  potentially  conflicting  goals:  To 
achieve  judicial  economics  of  scale  by  resolving  related  issues  in  a sin- 
gle lawsuit,  and  to  prevent  the  single  lawsuit  from  becoming  fruitlessly 
complex  or  unending.  Since  this  task  will  depend  upon  the  contours  of 
the  particular  controversy,  general  rules  and  past  decisions  cannot  pro- 
vide uniformly  dependable  guides.13  The  Supreme  Court,  in  its  only 


• See  Notes  of  Advisory  Committee  on  Rules,  Rule  24, 28  U.S.C.A.  (1967  Pocket 
Part). 

• Sec  Shapiro,  Some  Thoughts  on  Intervention  Before  Courts,  Agencies,  and 
Arbitrators,  81  Habv.I<.Rev.  721, 757-769  (1968). 

10 Sec  id.;  see  also  Kaplan,  Continuing  Work  of  the  Civil  Committee;  1966 
Amendments  of  the  Federal  Rules  of  Civil  Procedure  (I),  81  Habv.L.Rev.  356, 
400-407  (1967). 

11  See  Pierce  v.  Society  of  Sisters,  268  U.S.  510,  634-535,  45  S.Ct  571, 69  L.  Ed. 
1070  (1925). 

“ Nuesse  v.  Camp,  12S  U.S.App.D.C.  172, 385  F.2d  694, 700  (1967) . 

“ For  the  efforts  of  one  commentator,  admittedly  only  partially  successful,  to 
classify  the  cases  in  which  courts  have  found  a sufficient  “interest"  for  inter- 
vention under  Rule  24,  see  Shapiro,  supra  note  9,  at  729-740. 
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full-dress  examination  of  rule  24(a)  since  the  19GG  amendments,  found 
that  a gas  distributor  was  entitled  to  intervention  of  right  although 
its  only  “interest”  was  the  economic  harm  it  claimed  would  follow 
from  an  allegedly  inadequate  plan  for  divestiture  approved  by  the 
Government  in  an  antitrust  proceeding.14  While  conceding  that  the 
Court’s  opinion  granting  intervention  m Cascade  Natural  Gas  Corn. 
v.  El  Paso  Natural  Gas  Co.  “is  certainly  susceptible  of  a very  broad 
reading,”  the  trial  judge  here  would  distinguish  the  decision  on  the  * 
ground  that  the  petitioner  “did  show  a strong,  direct  economic  interest, 
for  the  new  company  [to  be  created  by  divestiture]  would  be  it  sole 
supplier.” 15  Yet  while  it  is  undoubtedly  tme  that  “ Cascade  should  not 
be  read  as  a carte  blanche  for  intervention  by  anyone  at  any  time,” 10 
there  is  no  apparent  reason  why  an  “economic  interest”  should  always 
be  necessary  to  justify  intervention.  The  goal  of  “disposing  of  law- 
suits by  involving  as  many  apparently'  concerned  persons  as  is  com- 

Eatible  with  efficiency  and  due  process”  may  in  certain  circumstances 
e met  by  allowing  parents  whose  only  “interest”  is  the  education  of 
their  children  to  intervene.  In  determining  whether  such  circumstances 
are  present,  the  first  requirement  of  rule  24(a)  (2),  that  of  an  “interest” 
m the  transaction,  may  be  a less  useful  point  of  departure  than  the 
second  and  third. requirements,  that  the  applicant  may  be  impeded  in 
protecting  his  interest  by  the  action  and  that  his  interest  is  not  ade- 
quately represented  by  others. 

This  does  not  imply  that  the  need  for  an  “interest”  in  the  controversy 
should  or  can  be  read  out  of  the  rule.  But  the  requirement  should  be 
viewed  as  a prerequisite  rather  than  relied  upon  as  a determinative 
criterion  for  intervention.  If  barriers  are  needed  to  limit  extension  of 
the  right  to  intervene,  the  criteria  of  practical  harm  to  the  applicant 
and  the  adequacy  of  representation  by  others  are  better  suited  to  the 
task.  If  those  requirements  are  met,  the  nature  of  his  “interest”  may 
play  a role  in  determining  the  sort  of  intervention  which  should  be 
allowed — whether,  for  example,  he  should  be  permitted  to  contest  all 
issues,  and  whether  he  should  enjoy  all  the  prerogatives  of  a party 
litigant.17 

Both  courts  and  legislatures  have  recognized  as  appropriate  the 
concern  for  their  children’s  welfare  which  the  parents  here  seek  to 
protect  by  intervention.18  While  the  artificiality  of  an  appeal  without 
the  Board  of  Education  cannot  be  ignored,  neither  can  the  importance 
of  the  constitutional  issues  decided  below.  The  relevance  of  substantial 
and  unsettled  questions  of  law  has  been  recognized  in  allowing  inter- 
vention to  perfect  an  appeal.19  And  this  Court  has  noted  repeatedly, 


Cnsttuie  Natural  Gas  Corp.  v.  El  Paso  Natural  Gas  Co.,  386  U.S.  129, 132-136, 
87  S.Ct.  932, 17  L.Ed.2d  814  (1067). 

“44  F.R.D.  at  24-25. 

“ Id.  The  majority's  splenetic  displeasure  with  the  substantive  provisions  of  the 
divestiture  plan  approved  by  the  Government  and  the  trial  court  may  have  been 
an  important  factor  in  the  liberal  rending  given  Rule  24(a)  in  Cascade.  See 
Shapiro,  supra  note  9,  at  729-731;  Kaplan,  supra  note  10,  at  403-407. 

Cf.  Shapiro,  supra  note  9,  at  740, 752-766. 

“In  providing  for  the  first  time  for  an  elected  school  board  in  the  District, 
Congress  has  recognized  that  “the  education  of  their  children  is  a municipal  mat- 
ter of  primary  and  personal  concern  to  the  citizens  of  a community."  District  of 
Columbia  Elected  Board  of  Education  Act  § 2,  82  Stat  101  (1968). 

Sec  Pellegrino  v.  Nesbit,  203  F.2d  463,  467,  37  A.L.R.2d  1296  (9th  Cir.  1953). 
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“obviously  tailored  to  fit  ordinary  civil  litigation,  [the  provisions  of 
rule  24]  require  other  than  literal  application  in  atypical  cases.” 20  We 
conclude  that  the  interests  asserted  by  the  intervenors  are  sufficient  to 
justify  an  examination  of  whether  the  two  remaining  requirements 
for  intervention  are  met.  . 

Rule  24(a)  as  amended  requires  not  that  the  applicant  would  be 
“bound”  by  a judgment  in  the  action,  but  only  that  “disposition  of 
the  action  may  as  a practical  matter  impair  or  impede  his  ability  to 
protect  that  interest.”  In  Nvesse  v.  Camp 21  this  Court  examined  a 
motion  by  a State  commissioner  of  banks  to  intervene  under  the  new 
rule  24(a)  in  a suit  brought  by  a State  bank  against  the  U.S.  Comp- 
troller of  Currency.  The  palintiff  claimed  that  the  defendant  would 
violate  the  National  Bank  Act22  if  he  approved  the  application  of  a 
national  bank  to  open  a new  branch  near  the  plaintiff’s  office.  The 
interveno  r feared  an  interpretation  of  the  statute  which  would  stand 
as  precedent  in  nnv  Inter  litigation  he  might  initiate.  The  Court,  agree- 
ing, concluded  that  “under  this  new  test  stare  decisis  principles  may  in 
some  cases  supply  the  practical  disadvantage  that  warrants  interven- 
tion as  of  right.”"23  But  if  a decision  interpreting  a statute  against  the 
applicant’s  contentions  would  so  handicap  him  in  pursuing  a subse- 
quent lawsuit  as  to  justify  intervention,  the  appellants  in  this  case 
would  face  a hopeless  task  in  a later  suit.  The  intervening  parents  assert 
tiiat  the  Board  of  Education  should  be  free  to  make  policy  decisions 
concerning  such  matters  as  pupil  and  faculty  assignments  without  the 
constraints  imposed  by  the  decision  below.  If  allowed  to  intervene, 
they  hope  to  show  that  the  past  practices  condemned  by  the  trial  court 
did*  not  violate  the  Constitution  and  hence  that  the  decree  shonld  be 
vacated.  Shonld  they  succeed,  the  Board  of  Education  will  indeed  be 
freed  of  certain  constraints  upon  its  exercise  of  discretion  in  establish- 
ing educational  policy.  But  if  the  right  to  intervene  is  denied  and  the 
decision  below  becomes  final,  there  is  no  apparent  way  for  the  parents 
to  pursue  their  interests  in  a subsequent  lawsuit.  True,  they  could 
assert  that  the  new  policies  adopted  by  the  Board  of  Education  in 
compliance  with  the  older  below  are  unconstitutional.  But  this  would 
be  a sterner  challenge  than  they  would  face  as  intervenors  here:  Al- 
though the  new  policies  might  not  be  constitutionally  required,  they 
might  also  not  be  unconstitutional.  Indeed,  the  very  premise  for  the 
intervenors’  attack  on  the  trial  court  decision  is  that  school  authorities 
can  exercise  wide  discretion  without  encountering  affirmative  consti- 
tutional duties  or  negative  prohibitions.  While  the  scope  of  this  dis- 
cretion is  uncertain,  its  existence  js  not:  Some  policies  may  be  consti- 
tutionally permissible,  and  hence  immune  to  attack  in  a fresh  lawsuit, 
which  are  not  constitutionally  required.  Since  this  is  so,  the  intervenors 
have  borne  their  burden  to  show  that  their  interests  wonld  “as  prac- 
tical matter”  be  affected  by  a final  disposition  of  this  case  without 
appeal. 


"Textile  Workers  Union,  etc.  v.  Allendale  Co.,  06  U.S.App.l).C.  401,  403,  226 
F.2d  765,  767  (1955)  (en  banc),  cert  denied,  Allendale  Co.  v.  Mitchell,  351  U.S. 
909,  76  S.Ct.  609, 100  L.Ed.  1444  (1056),  cited  in  Nuesse  v.  Camp,  128  U.S.App.D.0. 
172. 385  F.2d  694, 700  (1967) . 

51 128  U.SApp.D.C.  172, 385  F.2d  694  (1967) . 

39 12  U S C S 36  (1964). 

» 128  U.SApp.D.C.  at  180,  385  F.2d  at  702 ; accord,  Atlantis  Development  Corp. 
v.  United  States,  379  F2d  818, 828-829  (5th  Clr.  1967). 
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The  remaining  requirement  for  intervention  is  that  the  applicant 
not  be  adequately  represented  by  others.  No  question  is  raised  here 
but  that  the  Board  of  Education  adequately  represented  the  intcr- 
venors  at  the  trial  below ; the  issue  rather  is  whether  the  parents  were 
adequately  represented  by  the  school  board’s  decision  not  to  appeal. 
The  presumed  good  faith  of  the  board  in  reaching  this  decision  is  not 
conclusive.  “[B]ad  faith  is  not  always  a prerequisite  to  interven- 
tion,”24  nor  is  it  necessary  that  the  interests  of  the  intervenor  and  his 
putative  champion  already  a party  be  “wholly  ‘adverse.’  ” 2S  As  the 
conditional  wording  of  rule  24(a)  (2)  suggests  in  permitting  inter- 
vention “unless  the  applicant’s  interest  is  adequately  represented  by 
existing  parties,”  “the  burden  [is]  on  those  opposing  intervention  to 
show  the  adequacy  of  the  existing  representation.” 26  In  this  case,  the 
interests  of  the  parents  who  wish  to  intervene  in  order  to  appeal  do 
not  coincide  with  those  of  the  Board  of  Education.  The  school  board 
represents  all  parents  within  the  District.  The  intervening  appellants 
may  have  more  parochial  interests  centering  upon  the  education  of 
their  own  children.  While  they  cannot  of  course  ask  the  Board  to 
favor  their  children  unconstitutionally  at  the  expense  of  others,  they 
like  other  parents  can.  seek  tlie  adoption  of  policies  beneficial  to  their 
own  children.  Moreover,  considerations  of  publicity,  cost,  and  delay 
may  not  have  the  same  weight  for  the  parents  as  for  the  school  board 
m the  context  of  a decision  to  appeal.  And  the  Board  of  Education, 
buffeted  as  it  like  other  school  boards  is  by  conflicting  public  demands, 
may  possibly  have  less  interest  in  preserving  its  own  untrammeled 
discretion  than  do  the  parents.  It  is  not  necessary  to  accuse  the  board 
of  bad  faith  in  deciding  not  to  appeal  or  of  a lack:  of  vigor  in  defend- 
ing the  suit  below  in  order  to  recognize  that  a restrictive  court  order 
may  be  a not  wholly  unwelcome  haven. 

. The  question  of  adequate  representation  when  a motion  is  made  for 
intervention  to  appeal  is  related  to  the  question  of  whether  the  motion 
is  timely.  To  a degree  it  may  well  be  true  that  a “strong  showing”  is 
required  to  justify  intervention  after  judgment.27  But  by  the  same 
token  a.  failure  to  appeal  may  be  one  factor  in  deciding  whether  repre- 
sentation by  existing  parties  is  adequate.28  As  the  opinion  of  the  trial 
court  in  granting  intervention  demonstrates,  the  leading  cases  in 
which  intervention  has  been  permitted  following  a judgment  tend  to 
involve  unique  situations.20  Tne  very  absence  of  any  precedent  involv- 
ing the  same  or  even  closely  analogous  facts  requires  a close  examina- 
tion of  all  the  circumstances  of  this  case.  We  conclude  that  the  inter- 
venor-appellants  here  have  shown  a sufficiently  serious  possibility  that 
they  were  not  adequately  represented  in  the  decision  not  to  appeal. 


*'Hobsonv.  Hansen,  44  F.R.D.  18.31  (D;D.C.1968). 

“ Nuesse  v.  Camp,  128  U.S.App.D.C.  172,  181, 385  F.2d  694,  703  (1807) . 

* Id.  at  180, 385  F.2d  at  702. 

wf?ec  United  States  v.  Bine  Chip  Stamp  Co.,  272  F.Supp.  432,  435-436  (C.D. 

(collecting  cases),  afiTd  Thrifty  Shoppers  Scrip  Co.  v U.S.  389  U.S. 
580, 88  S.Ct.  693, 19  L.Ed.2d  781  (1968). 

Znberv.  Allen,  128  U.S.App.D.O.  297, 387  F.2d  862  (1967) ; Pellegrino  v. 
beshit,  203  F.2d  463,  37  A.L.R.2d  1296  (9th  Cir.  1953) ; Wolpe  v.  Poretsky,  79 
U S.App.D.C.  141, 144  F.2d  505,  cert,  denied,  323  U.S.  777,  67  S.Ct  69,  91  L.Ed. 
G2i  (1944). 

**  See  44  F.R.D.  at31  & n.  11. 


Our  holding  that  the  appellants  would  be  practically  disadvantaged 
by  a decision  without  appeal  in  this  case  and  that  they  are  not  other- 
wise adequately  represented  necessitates  a closer  scrutiny  of  the  precise 
nature  of  their  interest  and  the  scope  of  intervention  that  should 
accordingly  be  granted.  The  parents  who  seek  to  appeal  do  not  come 
before  tins  court  to  protect  the  good  name  of  the  Board  of  Education. 
Their  interest  is  not  to  protect  the  board,  or  Dr.  Hansen,  from  an 
unfair  finding.  Their  asserted  interest  is  rather  the  freedom  of 
the  school  board — and  particularly  the  new  school  board  recently 
elected30— to  exercise  the  broadest  discretion  constitutionally  permis- 
sible in  deciding  upon  educational  policies.  Since  this  is  so^  their 
interest  extends  only  to  those  parts  of  the  order  which  can  fairly  be 
said  to  impose  restraints  upon  the  Board  of  Education.  And  because 
the  school  board  is  not  a party  to  this  appeal,  review  should  be  limited 
to  those  features  of  the  order  which  limit  the  discretion  of  the  old 
or  new  board. 

II — Procedural  Issues 


Two  additional  procedural  contentions  raised  by  the  appellants 
require  attention.  The  first  concerns  the  severance  for  trial  by  a three- 
judge  district  court  under  28  U.S.C.  2282  (1964)  of  the  first  cause 
of  action  stated  in  the  six-count  complaint  originally  filed  by  the 
plaintiff-appellees.  The  appellants  argue  that  since  a throe-judge  court 
was  required  for  the  first  county,  which  challenged  the  constitutional- 
ity of  the  then-existing  statutory  regime  by  which  the  judges  of  the 
iJ.S.  District  Court  appointed  the  members  of  the  Board  of  Educa- 
tion,81 the  remaining  five  counts  had  likewise  to  be  submitted  to  a 
tliree-judge  court  although  they  challenged  not  the  statute  but  only 
the  school  board’s  policies.  We  find  the  argument  without  merit  for 
the  reasons  outlined  by  the  author  of  this  opinion  in  denying  a motion 
by  the  defendants  below  to  expand  the  jurisdiction  of  the  throe-judge 
court  to  include  counts  two  through  six.32  The  appellants  rely  chiefly 
upon  Florida  Lime  da  Avocado  Growers  v.  Jacobsen33  and  Zemel  v. 
Rusk.3* *  In  both  those  cases,  however,  the  Supreme  Court  interpreted 
all  of  the  contentions  raised  to  constitute  attacks  upon  the  statutes 
involved.  Success  on  any  score  would  in  each  case  have  prevented 
enforcement  of  the  statute.  In  this  case,  on  the  other  hand,  counts  two 
through  six  were  directed  only  at  policies  of  the  Board  of  Education. 
The  success  of  the  plaintiff-appellees  did  not  and  could  not  call  into 
question  the  authority  of  the  school  board  to  carry  out  the  responsi- 
bilities entrusted  to  it‘by  the  underlying  statute,  which  the  three-judge 
court  had  meanwhile  found  constitutional  in  dismissing  count  one.35 

The  appellants  also  contend  that  the  trial  judge  erred  in  failing 
to  excuse  himself  in  response  to  the  motion  for  voluntary  displacement 
filed  by  the  defendants  helow  on  the  14th  day  of  trial.  The  motion  was 
supported  by  exhibits  consisting  of  an  article  by  the  trial  judge  deal- 
ing with  legal  remedies  for  de  facto  segregation,36  an  excerpt  from  the 


“ See  District  of  Columbia  Elected  Board  of  Education  Act,  82  Stat.  101  (1968) . 
w Act  of  June  20, 1906,  ch.  3446,  $ 2. 34  Stat.  316  (repealed  1968). 

" Hobson  v.  Hansen,  256  F.Supp.  18  (D.C.  1966) . 

“ 362  U.S.  73, 80  S.Ot  568, 4 L.Ed^d  568  (1960) . 

**  381  U.S.  1, 85  S.Ct  1271, 14  L.Ed.2d  179  (1965) . 

“ Hobson  v.  Hansen,  265  F.Supp.  902  (D.D.C.1967). 

* Wright,  Public  School  Desegregation:  Legal  Remedies  for  De  Facto  Segre- 
gation, 40  N.Y.U.L.Rev.  285  (1965). 
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trial  transcript  purportedly  showing  that  the  trial  judge  had  pre- 
judged the  merits  of  the  defendants  prospective  motion  for  judgment, 
and  articles  and  editorials  in  various  newspapers  and  magazines  com- 
menting upon  the  supposed  predilections  of  the  trial  judge  dealing 
with  the  questions  of  law  involved  in  the  case. 

Even  assuming  that  the  motion  satisfied  the  requirements  tor  an 
affidavit  of  bias  or  prejudice  under  28  U.S.C.  144,  (1964),ST  there  is 
serious  doubt  that  it  was  timely.  The  allegedly  improper  remarks  from 
the  bench— which  were  in  any  event  of  nugatory  importance  at  most- 
had  occurred  more  than  2 weeks  before.  The  law  review  article  had 
been  published  more  than  a year  before.  Since  the  defendants  sug- 
a-estecl  no  “good  cause . . • for  [their]  failure  to  file  it”  at  the  commence- 
ment of  trial,  as  the  statute  requires,  we  have  small  difficulty  conclud- 
ing that  the  trial  judge  acted  properly  in  denying  the  motion  when 
made  in  the  midst  of  a lengthy  trial.38 


III.  Affirmance  on  tiie  Merits  of  Rulings  Relating  to  Optional 
.Zones,  Faculty  Integration  and  Putil  Busing 


The  trial  court  entered  a seven-part  decree  at  the  conclusion  of  its 
lengthy  opinion.  Its  provisions  settle  under  five  headings: 

1.  General. — The  defendants  were  “permanently  enjoined  from 
discriminating  on  the  basis  of  racial  or  economic  status  in  the 
operation  of  the  District  of  Columbia  school  system;” 

2.  Optional  zones. — The  defendants  were  directed  to  abolish 
specified  optional  zones  in  which  pupils  could  choose  which  of  two 
schools  they  wished  to  attend; 

3.  Faculty  integration.— The  defendants  were  directed  (a)  to 
provide  for  substantial  faculty  integration  in  all  District  schools 
immediately,  and  (5)  to  file  with  the  court  a plan  for  full  faculty 
integration  in  the  future ; 

4.  Pupil  assignment— The  defendants  were  directed  (a)  to 
provide  transportation  for  volunteering  pupils  from  overcrowded 
schools  east  of  Rock  Creek  Park  to  schools  with  excess  capacity 
west  of  the  park,  and  (6)  to  submit  to  the  court  a long-range  plan 
of  pupil  assignment  to  alleviate  racial  imbalance  among  District 

schools;  and  A . ..  . 

5.  Ability  grouping. — The  defendants  were  directed  to  abolish 

t/li6  “track  system,”  ^ 

The  general  requirement  that  the  Board  of  Education  not  discrim- 
inate on  racial  or  economic  grounds  is,  of  course,  no  more  than  declara- 
tory of  basic  constitutional  requirements.  The  school  board’s  freedom 
of  discretion  which  the  intervenor-appellants  seem  to  protect  is  there- 
fore not  improperly  impaired  by  that  part  of  the  order. 

As  for  the  optional  zones,  the  trial  court  found  on  the  basis  of  a 
case-by-case  evaluation  that  they  had  been  created  in  areas  where 
changing  residential  patterns  within  the  District  resulted  in  white  en- 


” But  cf.  Tynan  v.  United  States,  126  U.S.App.D.O.  206,  376  F.2d  761,  cert, 
lenied,  389  U.S.  846,  88  S.Ct.  95,  19  L.  Ed.2d  111  (1967) ; Simmons  v.  United 

^^le’o^^u^ir^’v^UnU^^States,  120  U.S.App.D.C.  93,  99,  344  F.2d  187,  193 

^ **  Hobson  v.  Hansen,  269  F.Supp.  401, 517-518  (D.D.C.1967) . 
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claves  where  normal  application  of  the  neighborhood  school  policy 
would  assign  white  children  to  predominantly  black  schools.40  These 
findings  are  not  clearly  erroneous,  since  the  trial  court’s  finding  that 
discriminatory  intent  underlay  these  zones  is  supported  by  the  rec- 
ord.41 The  elimination  of  these  optional  zones  is  therefore  clearly  ap- 
propriate remedy  for  the  segregation  flowing  from  these  optional 
zones.  The  Board  of  Education  has  filed  a report  of  compliance,  not 
yet  acted  upon  by  the  trial  court,  stating  that  all  optional  zones,  includ- 
ing some  not  mentioned  in  the  opinion  of  the  trial  judge,  have  been 
abolished. 

Those  parts  of  the  decree  dealing  with  faculty  integration  also  arc 
premised  upon  a finding  of  discriminatory  intent.  Specifically,  the 
trial  court  concluded  that  although  black  teachers  were  hired  and 
promoted  without  bias,  “an  intent  to  segregate  has  played  a role  in 
one  or  more  of  the  stages  of  teacher  assignment.” 42  Indeed,  the  appel- 
lants do  not  challenge  the  holding  that  the  Board  of  Education  has 
an  affirmative  duty  to  integrate  the  faculty  and  administrative  person- 
nel of  the  District  schools.43  Their  sole  contention  is  tliat  the  “manda- 
tory injunction”  requiring  compulsory  reassignments  of  present  teach- 
ers was  improper.  In  so  argning  the  appellants  rely  on  the  belief  of 
Dr.  Hansen  that  such  transfers  would  engender  “resentment”  among 
teachers,  thereby  aggravating  the  District’s  already  severe  problem  in 
attracting  qualified  teachers,  and  the  recommendation  advanced  in  the 
task  force  study  of  District  schools,  commonly  called  the  Passow  re- 
port,4? that  other  devices  snch  as  recruitment  of  new  teachers  and 
voluntary  transfers  of  existing  teachers  should  be  employed. 

We  do  not  read  the  opinion  below  to  contain  any  sucli  “mandatory 
injunction.”  The  actual  decree  requires  only  substantial  teacher  inte- 
gration immediately  and  a long-range  plan  for  full  faculty  integration. 
In  discussing  the  action  that  will  be  necessaiy  to  achieve  integration, 
the  opinion  does  note  that  in  addition  to  such  steps  as  color-conscions 
assignments  of  incoming  teachers,  “this  court  ...  has  no  doubt  that 
a substantial  reassignment  of  the  present  teachers,  including  tenured 
staff,  will  be  mandatory.” 45  Admittedly  these  words  are  ambiguous 
as  to  whether  compulsory  reassignments  will  at  some  future  date  be 
made  mandatory  by  the  court  or  whether  the  trial  court  simply  be- 
lieved that  the  school  board  in  order  to  comply  with  the  requirement 
of  eventual  full  integration  will  be  forced  to  make  mandatory  reas- 
signments. But  since  the  actual  decree  speaks  only  of  integration,  and 
in  doing  so  carefully  distinguishes  between  the  need  for  substantial 
integration  immediately  and  the  long-term  requirement  for  full  inte- 

44  Mat  415-417. 

41  M at  496-501. 

” M at  429.  , : 

aScc  Bradley  v.  School  Board,  382  U.S.  103.  86  S.Ct  224.  15  L.Ed.2d  187 
(1965) ; Rogers  v.  Paul,  382  U.S.  198,  80  S.Ct.  358,  15  L.Ed.2d  265  (1965). 

Early  In  1965,  soon  after  the  filing  of  this  suit,  the  Board  of  Education  com- 
missioned the  Teachers  College  of  Columbia  University  to  undertake  a compre- 
hensive study  of.  the  District  schools.  The  result  of  this  study  are  reported  in  a 
593-page  report  entitled  Toward  Creating  a Model  Urban  School  System : A 
Studv  of  the  Washington.  D.C.  Public  Schools  (September  1967).  mie  volume  is 
popularly . known  as  the  Passmo  Report  after  the  study  director^  Dr.  A.  Harry 
Passow.' 

48  209  F.Snpp.  at  516. 
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gration,  we  believe  that  the  ambiguity  should  be  resolved  in  favor  of 
the  latter  construction. 

That  'being  so,  the  words  of  the  opinion  reduce  to  a mere  prediction 
which  may  be  proved  incorrect  by  the  success  of  other  tactics  in  achiev- 
ing integration.  We  note  that  the  school  board  has  filed  reports  detail- 
ing the  present  progress  toward  faculty  integration  and  its  long-term 
plans  to  achieve  integration.  The  long-term  plan  does  not  include 
mandatory  reassignments,  and  has  not  been  acted  upon  bv  the.  trial 
court.  The  school board  has  in  that  report  outlined  the  difficulties  of 
reclically  shuffling  present  teachers  about  the  District.  In  evaluating 
its  arguments,  we  are  confident  that  the  trial  judge  will  assign  due 
weight  to  the  proper  considerations  of  teacher  qualifications  and 
the  reluctance  of  teachers  residing  close  to  their  present  schools  to 
travel  long  distances  to  a new  assignment.  Thus  we  do  not  construe 
the  decree  to  preclude  consideration  of  the  plight,  referred  to  in  the 
Passow  report,  of  teachers  who  have  previously  performed  at  a satis- 
factory level  in  the  school  system  but  who  do  not  have  requisite  ability 
and  background  for  teaching  disadvantaged  students.40  At  the  same 
time,  regardless  of  the  opinions  of  Dr.  I-Tansen  and  the.  authors  of  the 
Passow  report,  we  point  out  the  obvious : Racial  prejudices  oil  the  part 
of  teachers,  who  are  employees  of  the  government,  is  not  a val  id  j ustifi- 
cation  for  continued  segregation. 

In  its  most  recent  term  the  Supreme  Court  has  made  clear  that  at 
this  late  date  the  remedy  for  segregatory  practices  must  be  prompt 
“The  burden  on  a school  board  today  is  to  come  forward  with  a plan 
that  promises  realistically  to  work,  and  promises  realistically  to  work 
now.  47  This  does  not  preclude  a proper  regard  for  the  administrative 
difficulties  of  transition  to  a new  day.  It  does  preclude  procrastination 
rooted  in  racial  feelings.  . 

The  trial  court  also  ordered  the  Board  of  Education  to  provide 
transportation  for  children  in  overcrowded  schools  east  of  Rock  Creek 
Park  to  schools  with  excess  capacity  west  of  the  park  and  directed 
the  board  to  file  a long-term  plan  for  pupil  assignment  “complying 
with  the  principles  announced  in  the  court’s  opinion.” 48  In  doing  so 
the  court  specifically  did  not  attack  the  neighborhood  school  policy  in 
view  of  its  wide  use  throughout  the  country  and  the  absence  of  “segre- 
gatory design”  in  its  application  in  Washington.49  The  trial  judge  did, 
however,  find  a notable  inequality  of  resources  and  facilities  between 
predominantly  black  schools  and  those  with  a greater  admixture  of 
whites.50  The  court  also  examined  in  detail  the  repeated  findings  by  the 
Supreme  Court  and  others  that  racially  segregated  schools  harm  the 
black  child.51 

While  suggesting  that  the  continuing  vestiges  of  unconstitutional 
faculty  segregation  might  support  the  requirement  of  short-term 


* Passow  Report  at  7.  Likewise  we  intimate  no  opinion  on  the  suggestion  of 
tiie  Passow  Report  for  programs  to  recruit  white  teachers  for  black  schools  to 
achieve  better  rncinl  balance  in  school  faculties  notwithstanding  the  possibility 
that  such  recruitment  programs  may  open  the  door  to  accusations  that  white 
applicants  are  being  favored  over  Negroes. 

"Green  v.  County  School  Board,  891  U.S.  480,  88  S.Ct  1689,  20  L.Ed.2d  716 
(1968). 

“ 269  P.  Supp.  at  517. 

44  hi.  nt  515,  519. 

“/<*.  at436-438. 
w Id.  at  419-421,  603-606. 
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pupil  busing,52  the  trial  court  premised  this  part  of  its  order  on  the 
finding  that  the  school  board  had  not  shown  that  the  cost  of  providing 
such  transportation  justified  the  denial  of  equal  educational  opportu- 
nity resulting  from  overcrowded  and  predominantly  black  schools.53 
Since  Dr.  Hansen  testified  in  favor  of  busing  at  the  pupil’s  expense  to 
relievo  overcrowding,  the  appellants  travel  a fine  line  in  arguing  that 
the  mere  requirement  for  payment  of  transportation  costs  by  the  school 
board  improperly  restrains  its  freedom  of  discretion.  Indeed,  the  ap- 
pellants may  well  have  conceded  away  their  argument  in  agreeing 
that  overcrowded  conditions  in  some  schools  cannot  justify  the  failure 
of  the  Board  of  Education  to  provide  kindergartens  for  all  students 
if  it  provides  them  for  any.54 

Opinions  may  differ  as  to  the  source  and  magnitude  of  differences 
between  the  educational  opportunities  offerea  by  various  District 
schools.  But  when  the  differentiating  factor  is  as  clear  as  overcrowding 
versus  excess  capacity,  we  agree  with  the  trial  court  that  transporta- 
tion to  level  out  pupil  density  can  farily  be  required  of  the  school 
board. 

IV — Determination  That  District  Court’s  Rulings  in  Long- 
Range  Pupil  Assignment  and  Track  System  Do  Not  Limit 
School  Board’s  Discretion  To  Pursue  Educational  Goals  and 
Provide  Ability  Grouping  and  That  Accordingly  Parents  Tacit 
Standing  To  Challenge  Underlying  Factual  and  Legal  Bases 
op  These  Provisions  op  the  Decree 

We  conclude  that  the  long-range  plan  of  pupil  assignment  required 
by  the  order  of  the  trial  court  does  not  trammel  the  discretion  of  the 
school  board.  The  opinion  does  direct  the  board  to  consider  such  alter- 
natives as  educational  parks  and  the  Princeton  plan.66  But  in  the  ab- 
sence of  a more  specific  order  this  part  of  the  directive  is  merely  preca- 
tory. The  demonstrated  inequalities  among  Washington  schools  justi- 
fies an  order  requiring  the  school  board  to  consider  alternative  poli- 
cies ; we  cannot  believe  that  the  freedom  of  action  the  intervenor- 
appellants  seek  to  protect  for  the  Board  of  Education  need  include  the 
freedom  to  stand  pat  without  engaging  in  further  reevaluation  of 
assignment  policies. 

The  opinion  of  the  trial  court  also  states : 

Where  because  of  the  density  of  residential  segregation  or 
for  other  reasons  children  in  certain  areas,  particularly  the 
slums,  are  denied  the  benefits  of  an  integrated  education,  the 
court  will  require  that  the  plan  include  compensatory  edu- 
cation sufficient  at  least  to  overcome  the  detriment  of  segrega- 
tion and  thus  provide,  as  nearly  as  possible,  equal  educational 
opportunity  to  all  schoolchildren.60 


**  Td.  nt.  502-503. 

“ Td.  at  510-511. 

M One  consequence  of  overcrowding  in  the  schools  enst  of  Rock  Creek  Park  was 
the  inability  of  some  of  these  schools  to  provide  kindergartens  for  every  young- 
ster. Nee  Td.  a 1 438-430. 

“ Td.  nt  503-511,  615. 

**  Td.  at  516. 
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Even  aside  from  the  feelings  of  inferiority  engendered  by  black 
schools,  there  is  no  doubt  that  education  in  a ghetto  school  can  fatally 
limit  a child’s  horizons  and  fail  to  prepare  hun  for  constructive  par- 
ticipation in  society.  Residential  patterns  and  the  heavy  concentration 
of  black  children  m the  District  public  schools  may  defy  the  best  ef- 
forts of  the  Board  of  Education  to  achieve  racially  balanced  schools 
while  these  factors  persist.57  The  long  run  solution  may  lie  in  a more 
broadly  based  school  district  extending  beyond  the  borders  of  the  Dis- 
trict. But  such  a development  is  beyond  the  pale  of  judicial  action. 
Appellants  could  have  no  cause  to  object  to  any  efforts  of  the  Board  of 
Education  to  enlist  the  voluntary  cooperation  of  other  school  districts. 
Similarly  wo  cannot  see  that  appellants  would  have  cause,  while  we 
still  have  black  schools  within  the  District,  or  for  that  matter  at  any 
time,  to  complain  about  the  making  of  special  efforts  to  prepare  disad- 
vantaged students  to  find  their  place  in  a wider  world.  And  we  see  no 
realistic  basis  for  saying  that  the  references  by  the  district  court  to 
the  need  for  such  efforts  operates  in  fact  to  curtail  the  school  board’s 
discretion. 

What  appellants  seek  is  assurance  that  a neighborhood  school  ap- 
proach inay  be  maintained  by  the  Board.  The  decree  permits  retention 
of  the  neighborhood  school  approach  where  it  does  mot  result  in  rela- 
tive overcrowding  or  other  inequality  of  facilities. 

Any  other  comments  in  the  opinion  that  may  be  taken  as  favoring 
abandonment  of  the  neighborhood  school  approach  have  standing  only 
as  suggestions  advanced  for  consideration  by  the  Board.  The  Board 
has  also  received  suggestioiis,  in  the  Passow  report,  for  decentraliza- 
tion of  the  school  program  into  subsystems,  with  eight  community  su- 
perintendents, and  “that  the  schools  be  transformed  into  community 
schools,  collecting  and  offering  the  variety  of  services  and  opportuni- 
ties its  neighborhood  needs.”  We  are  not  to  be  taken  as  approving  or 
disapproving  either  of  these  general  philosophies.  On  this  appeal  this 
Court  is  concerned  only  with  the  provisions  of  the  decree  containing 
orders  that  something  be  done  or  stopped— and  it  is  our  view  that  these 
provisions  do  not  improperly  encroach  on  the  Board’s  statutory 
discretion. 

The  last  provision  of  the  decree  below  to  be  considered  is  the  order 
that  the  “track  system”  be  abolished.  Behind  that  curt  directive  lies  a 
welter  of  facts  and  conflicting  opinions.  In  theory,  the  “track  system” 
like  any  procedure  for  ability  grouping  sought  to  classify  students 
according  to  their  “ability,”  whether  present  or  potential,  and  to  pro- 
vide the  education  best  suited  to  the  needs  of  each  individual  child. 
And  since  any  such  system  is  inevitably  fallible,  the  procedure  must 
make  adequate  provision  for  review  and  reassignments.  Unfortunately, 
as  the  Passow  report  concluded,  “[T]ho  tracking  system  was  as 
often  observed  in  the  breach  as  it  was  in  the  adherence  to  any  set  of 
basic  tenets.” 58  The  trial  court  concluded  that  the  excessively  rigid 
separation  of  students  in  different  classrooms  made  each  track  a largely 
self-contained  world;  that  the  education  provided  in  the  lower  tracks 


At  tlie  time  of  the  decision  below  90  per  cent  of  the  students  in  District  public 
schools  were  black.  Id.  at  410.  Since  tlien  the  proportion  has  Increased  to  92  per 
cent.  Report  of  Pupil  Membership  in  Regular  Day  Schools  on  October  19,  1967, 
Office  of  the  Statistical  Analyst 
M Passow  Report  at  17. 


was  so  watered  down  as  to  be  more  fairly  described  as  warehousing 
than  as  remedial  education ; that  an  excessive  reliance  upon  intelli- 
gence tests  standardized  to  white  middle-classed  norms  made  initial 
classifications  erratic  and  irrational  in  terms  <of  the  professed  goals  of 
the  system ; and  that  the  schools  slighted  their  duty  to  encourage  stu- 
dents to  “crosstrack”  in  individual  course  selections  and  to  review 
track  assignments  in  order  to  make  reassignments  where  initial  error 
or  later  developments  made  this  appropriate.80 

The  appellants  challenge  these  findings  as  well  as  tlieir  constitu- 
tional significance  if  valid.  And  indeed  it  would  be  little  less  than 
amazing  if  such  an  extended  analysis  of  this  complex  problem  pro- 
duced a limpid  pool  of  unassailable  facts.  In  some  cases,  as  the  words 
of  the  Passow  Report  suggest,  the  difficulty  lies  in  the  gulf  that  may 
separate  theory  and  practice.  Thus,  the  trial  court  accepted  the  “gen- 
eral proposition  that  tests  arc  but  one  factor  in  programing  stu- 
dents,” 60  but  went  on  to  conclude  that  this  single  factor  played  a dis- 
proportionate role.  A keystone  of  this  analysis  was  the  reasoning  that 
while  teachers  play  a major  part  in  the  assignment  decision,  their  eval- 
uations of  the  student  will  be  markedly  influenced  by  his  reported  test 
scores.  This  conviction  is  certainly  shared  by  many,  but,  resting  as  it 
docs  in  part  on  beliefs  concerning  human  nature  and  the  pressures  of 
time  wluch  beset  teachers  like  judges,  the  proposition  cannot  be  demon- 
strated beyond  cavil. 

Another  difficulty  lurking  in  the  factfinding  process  is  the  absence 
of  an  accepted  yardstick  to  measure  the  performance  of  an  ability- 
grouping system.  In  some  cases  statistics  are  inelnctably  ambiguous 
in  their  import— the  fact  that  only  a small  percentage  of  pupils  are 
reassigned  may  indicate  either  general  adequacy  of  initial  assignments 
or  inadcqnacv  of  review.  Superintendent  Hansen  himself  appreciated 
the  importance  of  care  in  initial  assignments  and  timely  reevalnation. 
When  funds  became  available  the  school  administration  improved 
the  track  system  bv  providing  for  the  study  by  a clinical  psychologist, 
referred  to  by  the 'district  court,  of  1,272  students  assigned  or  about  to 
be  assigned  to  the  “special  academic”  or  “basic”  track.  This  study 
revealed  almost  two-thirds  to  have  been  improperly  classified.01  The 
track  system  was  duly  changed  so  as  to  require  that  a psychologist 
participate  prior  to  assignment  of  any  child  to  the  “basic”  tvack.  The 
track  system,  in  short,  was  not  static  or  frozen,  but  rather  a program 
in  flux,  which  underscores  the  reality  that  discontinuance  of  this  sys- 
tem as  it  happened  to  exist  at  a moment  in  time  was  not  coercive  or 
inhibiting  of  the  school  board’s  discretion  in  the  way  feared  by  the 

appellants.  . 

The  Passow  Report  also  made  an  exhaustive  analysis  of  the  opera- 
tion of  the  “track  system”  and  like  the  trial  court  criticized  many 
aspects  of  it02  This  Court  would  face  a difficult  task  were  it  necessary 
to  stack  each  finding  of  the  trial  court  against  the  comparable  findings 
of  the  Passow  Report.  Indeed  it  may  be  that  the  district  court  would 


“200  F.Supp.  at  442-402. 


n Jd.  at  475. 

“These  statistics,  of  course,  show  only  that  classifications  made  without  psy- 
chological testing  were  inaccurate  when  re-evaluated  on  the  basis  of  test  results. 
They  do  not  reveal  whether  the  initial  classifications,  or  prior  re-evaluations, 
were  inaccurate  from  the  vantage  point  of  the  information  then  available. 

**  Passow  Report  at  193-241. 
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have  made  different  findings — though  possibly  it  would  have  entered 
the  same  judgment — if  the  Passow  Report  had  been  published  and 
made  part  of  the  record  prior  to  the  issuance  of  the  findings  instead  of 
being  added  to  the  file  and  record  by  a supplementary  order. 

The  decision  of  this  case  does  not  call  on  us  to  undertake  any  for- 
midable survey  or  analysis.  There  are,  indeed,  a number  of  contentions 
we  do  not  fine!  it  necessary  to  consider,  and  we  think  it  appropriate  to 
state  so  clearly,  in  order  to  obviate  avoidable  misunderstanding  of 
the  scope  and  purport  of  our  ruling  in  this  sensitive  area.  We  do  not 
find  it  necessary  to  resolve  appellants’  broad  legal  contentions.03  Nor 
do  we  find  it  necessary  to  rale  on  appellants’  intermediate  legal  con- 
tentions.04 Certainly  we  do  not  find  it  necessary  to  plunge  into  a sea  of 
factual  contentions  and  difficult  issues  of  educational  policy,  such  as: 

а.  Considering  the  proper  balance,  in  tailoring  educational 
programs  to  the  ability  of  the  individual  student,  between  the 
practical  need  to  group  children  by  measurement  of  presently 
demonstrated  ability  and  the  simultaneous  need  to  assure  all  stu- 
dents an  opportunity  to  'realize  their  educational  potential ; 

б.  Considering  to  what  extent  verbal  tests  may  be  utilized,  either 
as  valid  predictors  of  school  success,  or  as  indicators  of  the  gaps 
in  skills  that  must  be  filled  if  minority  children  are  to  emerge 
from  poverty  backgrounds  and  become  effective  participants  in 
contemporary  American  life ; and 

c.  Considering  to  what  extent  verbal  tests  must  be  adjusted 
or  supplemented  in  the  light  of  available  indicators  of  educa- 
tional ability  not  dependent  on  existing  verbal  skills. 

The  intervenors  come  before  this  court  only  to  protect  the  freedom 
of  the  Board  of  Education  to  exercise  the  widest  discretion  in  setting 
educational  policies  within  the  District  The  order  under  challenge 
directs  only  that  the  “track  system”  be  abolished.  Moreover,  in  doing 
so,  the  trial  court  specifically  <“assumed  . . . [ability]  grouping 
can  be  reasonably  related  to  the  purposes  of  public  education.” 00  In 
compliance  with  the  decree  the  “track  system”  as  such  has  been  abol- 
ished for  more  than  a year.  Both  the  opinion  below  and  the  Passow 
Report  indicate  that  changes  were  continually  being  made  in  the  proc- 
ess of  ability  grouping  in  District  schools  before  the  decision  below 
was  delivered.00  In  light  particularly  of  the  detailed  recommendations 
made  in  the  Passow  Report  for  change  in  procedures  for  ability  group- 
ing, we  have  little  if  any  basis  for  assuming  that  the  scope  of  the 
Board’s  reevaluation  would  be  materially  affected  by  the  judicial  di- 

" Appellants  insist  that  there  was  no  discrimination  on  account  of  race,  but 
only  differences  in  track  assignment  ascribable  to  the  socio-economic  and  cultural 
background  of  the  children  which  appeared  even  within  groups  of  all  black  chil- 
dren, whose  track  assignments  paralleled  their  backgrounds.  Appellants  also  at- 
tack the  general  applicability  of  the  preferred  rights  doctrine  to  such  issues,  and 
alternatively  deny  its  application  in  a case  where  the  school  administration  was 
making  efforts  to  improve  the  system. 

**  For  example,  appellants  claim  that  there  is  nothing  in  the  record  to  support 
any  criterion,  implicit  in  the  District  Court’s  conclusion,  from  which  to  conclude 
that  the  extent  of  the  "cross-tracking”  and  inter-track  transfers  that  had  in  fact 
developed  were  not  sufficient  to  establish  requisite  flexibility.  Appellants  also 
submit  that  even  the  question  of  delineating  appropriate  flexibility  is  a question 
for  the  school  board. 

“ 269  F.Supp.  at  512. 

00  See,  e.ff.,  id.  at  476  & n.  118,  490-491 ; Paisoxo  Report  at  198. 
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rective  to  abolish  the  “track  system.”  We  cannot  believe,  for  example, 
that  appellants  would  gainsay  the  simple  proposition  that  a board 
whose  attention  was  called  to  problems  of  the  track  system — whether 
by  observations  of  the  trial  judge,  quite  apart  from  any  decree,  or  by 
the  Passow  Report,  or  by  other  sources — could  hardly  be  expected  to 
sit  by  without  malting  substantial  efforts  to  upgrade  the  performance 
of  those  children  whose  present  verbal  skills  were  low  but  who  had  the 
innate  capacity  to  respond  to  substantial  efforts. 

The  ruling  of  the  district  court  permitting  intervention  to  appel- 
lant-parents was  prescient,  especially  in  view  of  the  spirit  of  the  Su- 
preme Court’s  ruling  of  Flast  v.  Cohen-07  The  case  is  unique,  there  is  a 
clear  controversy,  and  illumination  of  the  issues  is  in  the  public  in- 
terest. The  spirit  of  Flast  v.  Cohen  likewise  enjoins  us  to  confine  the  is- 
sues considered  on  the  merits  upon  this  intervention  to  those  issues  that 
have  a realistic  nexus  to  the  interests  and  concerns  of  the  appellants  as 
parents  of  school  children,  white  and  black.  This  Court’s  ruling  is  con- 
sistent with  and  not  in  derogation  of  the  realistic  and  understandable 
concerns  of  the  parents  that  there  be  adequate  scope  for  ability  group- 
ings in  the  administration  of  the  school  sy  stem.  The  district  court  made 
it  clear,  and  in  any  event  this  Court’s  opinion  makes  it  clear,  that  the 
decree  permits  full  scope  for  such  ability  grouping. 

This  Court’s  disposition  is  not  to  be  taken  as  in  any  way  indicating 
indifference  to  the  expressed  concern  of  appellants  that  the  School 
Board  be  able  to  exercise  discretion  in  pursuing  the  goals  of  both  qual- 
ity and  equality  in  educational  opportunity  without  restraint  attrib- 
utable to  an  assertedly  unlawful  decree.  The  district  court’s  decree  must 
be  taken  to  refer  to  the  “track  system”  as  it  existed  at  the  time  of  the 
decree.  It  merits  reiteration,  and  it  is  perfectly  clear  from  the  record, 
that  neither  the  School  Board  nor  Superintendent  Hansen  were  satified 
with  the  track  system  as  it  was  or  desired  a freeze  in  its  features.  They 
were  aware  of  the  need  for  changes,  and  sought  necessary  funds.  Of 
paramount  importance  is  the  fact  that  the  school  administration  al- 
located substantial  funds  for  commissioning  the  Passow  Report.  The 
significance  of  that  report  as  a likely  prime  mover  energizing  other 
changes  was  apparent  from  the  start  and  can  hardly  be  controverted. 

Therefore,  the  provision  of  the  decree  below  directing  abolition  of 
the  track  system  will  not  be  modified.  We  conclude  that  this  directive 
does  not  limit  the  discretion  of  the  School  Board  with  full  recognition 
of  the  need  to  permit  the  School  Board  latitude  in  fashioning  and  ef- 
fectuating the  remedies  for  the  ills  of  the  District  school  system.  This 
need  for  according  scope  and  flexibility  is  heightened  by  the  circum- 
stance that  in  1968  the  District  of  Columbia  had  its  first  opportunity  to 
elect  a school  board.  This  is  an  area  in  which  Congress  has  entrusted 
to  the  Board  of  Education — now  an  elected  board — “the  control  of  the 
public  schools  of  the  District  of  Columbia.” 08  and  provided  that  this 
board  “shall  determine  all  questions  of  general  policy  relating  to  the 
schools.” 60  As  we  have  already  noted  appellants  cannot  realistically 
deny  that  the  elected  Board  will  wish  to  address  itself  to  all  deficiencies 
in  public  education,  and  to  take  into  account  all  pertinent  analyses, 
. whether  in  the  comments  of  legislative  staffs,  the  distinct  court’s 

*’  302  U.S.  83, 88  S.Ct  1942, 20  Iv.Ed.2d  947  (1908) . 

“ 31  D.O.Code  § 101  ( a)  (1967) . 

* 31  D.C.Code  § 103  (1967).  _ 
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opinion,  the  Passow  Report,  perhaps  future  studies,  etc.  The  problems 
are  complex,  and  the  Board’s  exploration  will  undoubtedly  be  exten- 
sive. The  exploration  must  be  conducted  consistently  with  constitu- 
tional requirements,  and  these  in  turn  are  dependent  on  manage- 
able standards.  The  simple  decree  enjoining  the  ‘track . system,  does 
not  interpose  any  realistic  barrier  to  flexible  school  administration  by 
a school  board  genuinely  committed  to  attainment  of  more  quality  and 
equality  of  educational  opportunity*  If  the  district  court  should  impose 
an  undue  restraint  on  the  School  Board’s  efforts  to  improve  quality  and 
equality  of  educational  opportunity,  such  action  would,  of  course,  be 
subject  to  expeditious  correction  by  this  Court. 

As  construed  by  this  opinion,  the  order  entered  by  the  trial  court 
does  not  require  modification  to  meet  any  of  the  challenges  that  inter- 
venors  have  standing  to  raise.  However,  in  view  of  the  change  in  compo- 
sition of  the  School  Board  following  from  the  recent  election,  it  seems 
appropriate  at  this  juncture  to  enter  an  order  of  remand,  rather  than 
a simple  affirmance,  to  make  doubly  clear  that  the  plans  heretofore  filed 
in  this  cause  by  the  prior  Board  do  not  foreclose  the  new  Board  from 
evolving  new  programs  and  orders  pertaining  to  administration  of 

the  schools.  „ , T 

So  ordered. 

McGowan,  Circuit  Judge:  . 

Congress  lias  explicitly  vested  in  the  Board  of  Education  the  con- 
trol of  the  public  schools  of  the  District  of  Columbia,”  and  has  directed 
that  that  body  “shall  determine  all  questions  of  general  policy  relating 
to  the  schools.”  31  D.C.  Code  101,  103  (19G7).  Among  such  “ques- 
tions of  general  policy”  was  surely  the  one  of  whether  the  Board  would 
appeal  the  decision  of  the  district  court  in  this  case.  In  a climate  of 
change  and  re-examination  created  by  the  Board’s  own  initiative  in 
commissioning  the  so-called  Passow  Report,  the  Board  addressed  it- 
self to  the  major  issues  of  policy  underlying  the  question  of  whether 
to  appeal.  Those  issues  obviously  comprehended  much  more  than  the 
mere  legal  soundness  of  the  district  court’s  decision.  The  Board  decided 
by  a vote  of  6 to  2 not  to  appeal.  The  action,  in  my  view,  ended  this  liti- 
gation for  appellate  purposes,  except  for  such  appeals  as  the  Board  may 
elect  to  take  in  the  future  from  any  further  orders  of  the  district  court. 

My  colleagues  agree  with  me  to  appellants  Hansen  and  Smuck. 
Some  of  them — enough  to  constitute  with  mo  a majority — have  also 
concluded  that  the  appellant  parents  are  not  proper  y before  us  with 
respect  to  certain  portions  of  the  decree.  They  reach  that  conclusion 
by  a more  tortuous  path  than  I find  it  necessary  to  take,  but,  in  respect 
oi  intervention,  we  reach  the  same  result  to  this  limited  degree,  namely, 
that  there  is  no  one  before  us  withstanding  to  challenge  those  provi- 
sions of  the  decree  which : 

1.  Generally  enjoin  the  board  from  racial  or  economic  dis- 
crimination; , , ■ 

2.  Require  the  submission  of  a pupil  assignment  plan  tor  the 

Court’s  approval;  and 

3.  Enjoin  the  operation  of  the  track  system. 

This  result  necessaiily  means  that  the  appeals  with  respect  to  these 
provisions  of  the  decree  are  dismissed  without  resolution  of  their 
legal  merit. 
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I would  do  the  same  with  the  decree  in  its  entirety.  The  appellant 
parents  sought  to  intervene  in  this  litigation  only  after  the  board  had 
decided  not  to  appeal.  Their  intervention  pleadings  state  as  their  only 
reason  for  seeking  this  belated  entry  into  the  case  that  they  “dissent 
from”  the  board’s  decision.  There  are  no  allegations  of  any  kind  that 
the  board  majority  was  faithless  to  its  trust,  or  acted  corruptly,  con- 
spire torially,  or  from  any  improper  motivation  whatsoever.  Their  po- 
sition essentially  is  that,  had  they  been  on  the  board,  they  would  have 
voted  dirt‘erent]y.  I cannot  believe  that  it  is  either  good  law  or  sound 
policy  to  permit  intervention  under  these  circumstances  solely  to  en- 
able dissident  citizens  to  prolong  a lawsuit  against  bhe  board  which  the 
board,  in  the  exercise  of  its  statutory  responsibility  for  the  welfare  of 
the  schools,  has  thought  it  advisable  to  terminate. 

Rule  24(a)  (2)  (Fcd.R.Civ.P.),  says  that  there  is  to  be  no  inter- 
vention if  “the  applicant’s  interest  is  adequately  represented  by  exist- 
ing parties.”  The  only  inadequacy  of  representation  asserted  by  appel- 
lant parents  is  a policy  disagreement  with  the  board  over  its  decision 
not  to  appeal.  This  policy  issue,  however,  is  committed  by  Congress 
to  the  board,  and  it  is  anomalous  in  the  extreme  to  think  that  Congress, 
in  accepting  the  Federal  rules,  contemplated  that  any  district  resident 
who  did  not  like  the  board’s  decision  to  end  a.  lawsuit  could  second- 
guess  that  decision  by  claiming  a right  to  intervene. 

I think  the  granting  of  intervention  here  for  any  purpose  is  ail  un- 
acceptably loose  construction  of  the  Federal  rules  which,  I hope,  will 
not  endanger  rational  principles  of  judicial  administration  in  other, 
and  less  emotional,  areas  of  itigation.  Permitting  it  here  also  far 
from  a promising  omen  for  the  capacity  of  the  new  and,  for  the  first 
time,  popularly  elected  board  to  keep  firmly  within  its  own  grasp  all 
important  strands  of  educational  policy. 

I have  from  the  beginning  not  thought  it  necessary  to  do  other  with 
these  appeals  than  to  dismiss  them.1  Not  one  of  my  colleagues  has  been 
prepared  to  embrace  this  position  completely.  We  are  left,  then,  with 
the  need  to  dispose  of  this  appeal  in  some  reasonably  definitive  man- 
ner and  thereby  to  foster  the  desirable  objective  of  moving  this  litiga- 
tion along  toward  its  eventual  termination.  To  this  end,  and  for  this 
purpose,  I am  willing  to  deal  with  the  merits  of  those  particular  provi- 
sions of  the  decree  as  to  which  my  colleagues  are  all  in  agreement  that 
at  least  some  of  the  appellants  have  standing.  These  are: 

1.  The  requirement  of  transportation  for  students  at  over- 
crowded schools  who  wish  to  go  to  underutilized  schools: 

2.  The  abolition  of  optional  zones ; and 

3.  The  requirements  with  respect  to  teacher  integration. 


1 Tho  case  authorities  do  not  seem  to  me  to  be  conclusive  on  the  issue  of  inter- 
vention. Tills  appears  quite  clearly  from  the  careful  review  made  of  them  by 
the  District  Court  in  its  extended  treatment  of  the  issue  in  its  opinion  on  the 
motion  for  intervention,  granted  solely  for  the  purpose  of  enabling  appellants  to 
he  heard  on  the  question  here,  44  F.R.D.  18  (1968).  There  is  no  point  in  pursuing 
that  examination  further,  except  to  take  note  of  the  only  case  cited  by  Judge 
Bazelon  which  has  been  decided  since  the  District  Court’s  opinion.  Flast  v. 
Cohen,  302  U.S.  83,  88  S.Ot  1942  (1068),  is  a significant  enlargement  of  the 
right  of  a citizen  to  bring  a suit  challenging  a federal  expenditure.  It  has  nothing 
to  do  with  the  intervention  issue  presented  by  this  record,  except  as  it  is  expan- 
sively read  as  meaning  that,  in  any  litigation  of  public  interest,  anyone  can  get 
in  at  any  time.  1 do  not  read  it  that  vmyv-nor  would,  I suspect,  the  District 
Court  regard  its  reluctant  decision  to  graJJjtntfefvention  as  ’’prescient”  of  such  a 
reading.  "* 
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I'.  These  provisions  of  the  decree  seem  to  me  consistent  with  established 
■ and  authoritative  legal  doctrines.  Rogers  v.  Paul  (3S2  U.S.  198,  86 

| S.Ct.  358  (1965));  Bradley  v.  School  Board  (3S2  U.S.  103,  SO  S.Ct. 

224-  (1965)) ; Brown  v.  Board  of  Education  (347  U.S.  4S3,  74  S.Ct. 

\ 086,  98  L.Ed.  873  (1954) ) ; Sweatt  v.  Painter  (339  U.S.  629,  70  S.Ct. 

; 848, 94  L.Ed.  1114  (1950)). 

\ 1 vote  to  affirm  the  judgment  of  the  district  court  in  those  respects, 

I and  also  with  reference  to  the  issues  dealt  with  in  part  II  of  Judge 

! Bazklon’s  opinion;  and  to  this  end  I join  in  parts  II  and  III  of  that 

I opinion.  Although,  as  indicated  above,  I would  have  found  no  stand* 

] ing  at  all,  since  I am  alone  in  that  point  of  view  and  concur  in  the 

j result  reached  in  part  IV,  I also  join  in  that  part. 

Danaher,  Circuit  Judge,  with  whom  Circuit  Judges  Burger  and 
I Tamm  join,  dissenting:  . 

| When  Congress  adopted  the  District  of  Columbia  Elected  Board  of 

! Education  Act,1  it  announced  “Findings  and  Declaration  of  Purpose,” 

{ as  follows: 

| The  Congress  hereby  finds  and  declares  that  the  school  is  a 

I focal  point  of  neighborhood  and  community  activity ; that  the 

merit  of  its  schools  and  educational  system  is  a primary  index 
to  the  merit  of  the  community:  and  that  the  education  of 
their  children  is  a municipal  matter  of  primary  and  personal 
concern  to  the  citizens  of  a community.  It  is  therefore  the  pur- 
pose of  this  act  to  give  the  citizens  of  the  Nation’s  Capital  a 
direct  voice  in  the  development  and  conduct  of  the  public  edu- 
cational system  of  the  District  of  Columbia ; to  provide  organi- 
zational arrangements  whereby  educational  programs  may  be 
improved  and  coordinated  with  other  municipal  programs: 
and  to  make  District  schools  centers  of  neighborhood  and 
community  life. 

Additionally,  the  act  was  made  to  read  explicitly  in  pertinent  part : 

The  control  of  the  public  schools  of  the  District  of  Colum- 
bia is  vested  in  a Board  of  Education  to  consist  of  11  elected 
members.  . . . [Emphasis  mine.] 

The  term  of  office  of  an  elected  member  of  the  new  Board  is  to  begin 
at  noon  on  the  fourth  Monday  in  January  1969,  and  meetings  of  the 
Board  arc  to  be  open 2 to  the  public.  Specifically,  Congress  made  it 
proof  positive  that : 

...  no  final  policy  decision  ...  may  be  made  by  the 
Board  of  Education  m a meeting  . . . closed  to  the  public. 

It  is  obvious  from  the  legislative  hearings  that  Congress  was  quite 
aware,  as  assuredly  the  general  public  in  the  District  or  Columbia  well 
knows,  that  complex  questions  has  arisen  in  the  administration  of 
the  schools  in  the  District.  The  general  awareness  became  specific  fol- 
lowing the  trial®  which  commenced  July  18, 1966,  and  continued  off 
and  on  until  October  25, 1966.  Circuit  Judge  Wright  on  June  19, 1967, 

x P.L.  1)0-292,  82  Stat.  101,  approved  Apr.  22, 1968. 

* With  certain  exceptions  not  here  pertinent. 

3 Some  30  witnesses  had  testified,  and  more  than  450  exhibits  had  been  intro- 
i duced. 
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as  trial  judge  rendered  his  opinion 4 which  incorporated  his  findings 
of  fact,  conclusions  of  law  ana  a decree.0 

It  seems  to  me  clear  that  Congress  was  intent  upon  the  creation  of  an 
entirely  new  entity  to  which  has  been  delegatee!  the  “control”  of  the 
public  schools  of  the  District  of  Columbia  in  furtherance  of  what 
might  be  discerned  as  the  “direct  voice”  of  our  District  citizens.  The 
situation  here  is  cearly  unique  and,  likely  enough,  finds  no  counterpart 
throughout  the  Nation.  There  has  been  widespread  dissatisfaction  with 
the  administration  of  our  schools  through  a Board  appointed  by  the 
District  judges.  We  ourselves  had  taken  note  of  the  problems  and  had 
recognized  that  we  had  been  confronted  with  “a  very  sensitive  political 
question.” 0 That  discrimination  in  various  forms  had  been  continued 
tor  many  years  or  had  arisen  since  May  19,  1954, 7 was  abundantly 
established  by  Judge  Wright’s  findings  in  Hobson  v.  Hansen .8  The 
details  thus  became  apparent  and  the  extent  of  the  complexities  of  the 
problems  confronting  the  schools  in  the  Nation’s  Capital  cannot  be 
doubted.  Accentuation  of  the  realities  is  to  be  found  in  what  Judge 
Bazelon  has  written.  All  the  more  on  that  account  I find  myself  im- 
pressed by  Judge  Wright’s  “parting  word”  where  as  he  concludes  his 
opinion  he  says : 

It  is  regrettable,  of  course,  that  in  deciding  this  case  this 
court  must  act  in  an  area  so  alien  to  its  expertise.  It  would  be 
far  better  indeed  for  these  great  social  and  political  problems 
to  be  resolved  in  the  political  arena  by  other  branches  of 
government.® 

I agree.  It  is  precisely  at  this  point  that  I feel  the  interposition  of  the 
judiciary  should  cease.  The  evils  of  de  jure  segregation  have  been  ex- 
posed. The  factors  which  have  led  some  to  conclude  that  de  facto  segre- 
gation has  existed  have  been  laid  bare.  I think — right  here — is  the  place 
at  which  we  should  exercise  judicial  restraint.  Declaratory  and  injunc- 
tive relief  had  been  sought,  and  Judge  Wright  had  entered  his  decree. 
I think  that  decree  should  be  vacated. 

It  is  fundamental  that  in  circumstances  such  as  here  have  been  dis- 
closed the  courts  are  not  bound  to  grant  the  relief  as  prayed.  Dr.  Han- 
sen as  superintendent  of  schools  had  announced  his  retirement  effective 
as  of  July  31, 1967.  The  “old”  Board  of  Education  presently  will  have 
been  supplanted  by  the  Board  so  recently  elected  by  onr  citizens.  Many 
of  the  practices  exposed  at  trial  have  already  been  ameliorated,  anil 
yet  others  may  prove  impossible  of  resolution,  unless  the  Congress  shall 
become  persuaded  that  funds  must  be  provided.  In  other  aspects,  diffi- 
culties must  be  overcome  in  terms  of  practicalities  which  cannot  be 
ignored.  Transportation  problems,  new  schools,  pupil  assignments, 
teacher  integration,  and  yet  other  phases  of  the  situation  disclosed  in 

4 Hobson  v.  IJansen.  2C9  F.Supp.  401-517. 

* The  terms  of  the  decree  are  set  forth  in  269  F.Supp.  at  517-618. 

4 We  so  observed  in  the  rcsolution'ndopted  by  the  Judicial  Conference  in  Execu- 
tive Session  on  May  26, 1967,  and  we  asked  Congress  to  lodge  the  appointive  power 
of  members  of  the  Board  “elsewhere.”  See  our  resolution  appearing  in  Appendix  I. 

7 The  Supreme  Court  then  had  decided  Bollinff  v.  Sharpe,  347  U.S.  497,  74  S.Ct. 
693,  9S  L.Ed.  884  and  see  Brown  v.  Board  of  Education,  347  U.S.  483,  74  S.Ct. 
686  (1964). 

4 Supra  note  4. 

* 269  F.Supp.  at  617. 
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Hobson  v.  Hansen 10  must  be  met  in  accordance  with  the  policy  to  be 
formulated  by  the  elected  Board  acting  in  furtherance  of  the  purposes 
of  the  act,  supra.11 

Undoubtedly  in  the  day  and  time  of  it,  the  issuance  of  the  decree 
seemed  essential  in  light  of  Brown  v.  Board  of  Education ,12  But  now 
that  Congress  has  spokn  and  the  electorate  has  acted,  a very  different 
status  has  evolved.  Butting  aside  any  effort  to  achieve  in  advance  of 
action  by  the  newly  elected  Board,  a definition  of  judicially  manage- 
able standards  to  bind  its  execution  of  the  policy  entrusted  to  it,  it 
is  enough  to  say  that  wrongs  have  been  exposed.  The  members  of  that 
Board  nave  sought  election  thoroughly  acquainted  with  the  myriad 
problems  for  which  solutions  must  be  sought.  It  is  a matter  of  judg- 
ment on  our  part,  to  be  sure,  but  we  can  not  be  oblivious  to  the  fact 
that  political  considerations  and  the  necessity  for  compromise  and 
readjustment  will  have  weight  as  the  new  Board  enters  upon  its 
duties. 

Merely  by  way  of  analogy,  we  may  refer  to  the  concluding  observa- 
tion by  Mr.  J ustice  Frankfurter  in  Colegrove  v.  Green : 13 

The  Constitution  has  left  the  performance  of  many  duties 
in  our  governmental  scheme  to  depend  on  the  fidelity  of  the 
executive  and  legislative  action  and,  ultimately,  on  the  vig- 
ilance of  the  people  in  exercising  their  political  rights. 

In  short,  it  is  entirely  apropos  that  the  court  should  not  enter  the 
stormy14  thicket.  With  Mr.  Justice  Rutledge  in  Colegrove ,15 1 think  this 
court  now  should  decline  further  to  exercise  its  jurisdiction,  and  the 
cause  should  be  remanded  to  the  district  court  with  directions  to  vacate 
the  decree.10 


APPENDIX  I 

Judicial  Conierence  op  tiie  District  op  Columbia  Circuit 

Resolution  by  the  judges  of  the  U.S.  District  Court  for  the  District 
of  Columbia  ana  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia,  in  executive  sessions  of  the  Judicial  Conference  for  the 
Circuit,  1967. 


* Supra  note  4. 

“ Moreover,  § 5 of  the  Act,  supra  note  1,  pertinently  provides  that  the  Board  of 
Education  and  the  Commissioner  of  the  District  of  Columbia  shall  jointly  develop 
procedures  to  assure  the  maximum  coordination  of  educational  and  other  munic- 
ipal programs  and  services  in  achieving  the  most  effective  educational  system 
and  utilization  of  educational  facilities  and  services  to  serve  broad  community 
needs. 

"349  U.S.  294,  300-301,  75  S.Ct.  753,  99  L.Ed.  1083  (1955).  But  upon  whom 
has  the  responsibility  devolved  for  compliance  with  the  terms  of  the  decree? 
The  resigned  Hansen?  The  supplanted  Board? 

13  328  U.S.  649,  656,  66  S.Ct.  1198,  1201,  90  L.Ed.  1432  (1946). 

u See  news  article,  Washington  Post,  Dec.  6,  1968,  attached  as  Appendix  II. 

13  Supra  note  13, 328  U.S.  at  566,  66  S.Ct.  1198 ; and  see  Baker  v.  Oarr,  369  U.S. 
186, 233, 82  S.Ct.  691, 7 L.Ed.2d  663  ( 1962) . 

uCf.  mils  v.  Green,  159  U.S.  651,  653-654,  16  S.Ct.  132,  40  L.Ed.  293  (1895) ; 
Chicago  Great  Western  Ry.  Co.  v.  Beecher,  150  F.2d  394,  398  (8  Cir.  1945),  cert 
denied,  326  U.S.  781,  66  S.Ct.  339,  90  L.Ed.  473  (1946). 
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Resolution 


Whereas , under  the  District  of  Columbia  Code  (1961) , title  31,  sec- 
tion 101,  the  judges  of  the  U.S.  District  Court  for  the  District  of 
Columbia  are  charged  with  the  duty  of  appointing  the  members  of 
the  Board  of  Education  of  the  District  of  Columbia,  and 
Whereas , this  duty  has  rested  with  the  judges  of  the  U.S.  District 
Court  for  the  District  of  Columbia  since  June  20, 1906,  and 
Whereas , in  recent  years  the  appointment  of  members  of  the  Board 
of  Education  has  become  an  extremely  controversial  question  among 
the  citizens  of  the  District  of  Colunibia,  and 

Whereas , the  matter  of  appointing  members  of  the  Board  of  Educa- 
tion is  now  a very  sensitive  political  question,  not  in  the  party  sense, 
but  in  a broader  sense,  and 

Whereas , the  judges  of  the  U.S.  District  Court  for  the  District  of 
Columbia  feel  that  they  shoidd  not  be  required  to  act  in  this  political 
field,  and 

Whereas,  the  judges  of  the  U.S.  District  Court  for  the  District  of 
Columbia  feel  that  in  view  of  the  foregoing,  the  appointive  power  of 
members  of  the  Board  of  Education  should  not  be  in  the  judges  of  the 
U.S.  District  Court  for  the  District  of  Columbia ; now,  therefore,  be  it. 

Resolved , that  the  Congress  of  the  United  States  be  requested  to 
amend  the  District  of  Columbia  Code  (1961)  Title  31,  Section  101,  to 
remove  the  appointive  power  of  .members  of  the  Board  of  Education 

ourt  for  the  District  of  Colum- 


Jnlius  Hobson,  militant  school  board  member-elect,  said  last  night 
that  he  plans  to  deal  directly  with  Congress  on  requests  for  District 
school  funds  and  will  bypass  the  mayor  and  city  council  when  he  takes 
office  in  January. 

“I  got  61.000  votes,  the  mayor  got  one,  from  President  Johnson.” 
Hobson  told  a group  of  about  35  at  a meeting  in  the  Church  of  the 
Redeemer,  14th  and  Girard  Streets  NE. 

Hobson  said  that  he  had  called  upon  education  experts  across  the 
country  to  give  him  advice  for  the  new  job.  He  has  asked  a Harvard 
research  group  to  conduct  a cost  analysis  study  of  the  school  budget 
and  to  develop  proposals  for  changes  in  the  curriculum,  he  said. 

As  a first  order  of  business,  he  said,  he  intended  to  see  that  the 
Wright  decision  was  carried  out  to  the  letter  of  the  law. 


A true  copy : 


Teste : 

/s/  Nathan  J.  Paulson 


Secretary  of  the  Judicial  Conference 
of  the  District  of  Columbia  Circuit 


APPENDIX  II 

[The  Washington  Post,  December  6, 1968] 
Hobson  to  Bypass  Mayor  and  Council 
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(Hobson  was  the  plaintiff  in  the  Wright  decision,  handed  down  in 
June  1967,  which  abolished  the  track  system  of  ability  groupings  in 
District  of  Columbia  schools. ) 

Hobson  said  he  had  asked  the  New  Jersey  Council  on  Constitutional 
Law  to  give  him  a full  legal  interpretation  of  the  powers  of  the  school 
boat’d  under  the  Wright  decision,  and  also  how  it  affects  teachere. 

Schools  Superintendent  William  R.  Maiming  and  all  present  mem- 
bers of  the  school  administration  will  be  given  a fair  chance,  Hobson 
said,  but  he  indicated  that  ho  probably  wifi  call  for  the  dismissal  of  at 
least  two  men : John  D.  Koontz,  an  assistant  superintendent,  and  Gran- 
ville Woodson,  director  of  buildings  and  grounds, 

ICoontz  admitted  that  he  drew  school  boundary  lines  to  separate 
blacks  from  whites  in  his  testimony  in  the  case  that  led  to  the  Wriglit 
decision,  Hobson  said. 

“Men  like  Koontz  have  to  go,”  Hobson  said. 

Hobson  said  Woodson  had  a record  for  not  following  school  board 
directives. 

Hobson  hurled  frequent  criticisms  at  Anita  Allen,  incumbent  school 
board  member  and  his  chief  contender  for  chairman  of  the  new  board. 

“I  understand  she  is  railroading  stuff  through.  The  new  board  will 
have  a lot  to  clean  up,”  he  said. 

The  five  new  members  who  were  endorsed  by  the  Triple  E com- 
mittee and  Muriel  Alexander,  who  got  Hobson’s  personal  endorsement, 
add  up  to  a “working  majority  on  paper”  on  the  new  board,  he  ex- 
plained. “If  these  people  stick  to  it,  we  can  change  the  board  of  educa- 
tion,” he  said.  But,  he  said,  he  also  was  prepared  to  work  without 
an  alliance. 


Burger,  Circuit  Judge  (with  whom  Circuit  Judge  Tamm  joins) : 

. We  join  in  Judge  Danaher’s  opinion  and  his  view  that  sound  prin- 
ciples of  judicial  restraint  command  that  the  mandate  be  vacated  as- 
suming, arguendo , that  a subject  so  complex  and  elusive,  and  so  far  be- 
yond die  competence  of  judges,  would  have  warranted  judicial  action 
in  the  first  instance. 

We  add  a.  brief  comment  to  underscore  what  we  believe  is  implicit 
in  the  principal  opinion,  and  indeed  in  Judge  Danaher’s  dissent.  The 
holding  of  the  district  court  is  not  affirmed  as  written  but  only  as  con- 
strued by  four  members  of  this  court.  Even  a cursory  reading  of  the 
principal  opinion  reveals  that  as  so  construed,  the  mandate  under  re- 
view is  essentially  advisory  to  the  former  school  board  which  has 
ceased  to  exist.  As  we  see  it  the  new  school  board  is  at  liberty  to  make 
such  use  of  it  as  it  desires  in  much  the  same  way  as  it  may  derive  useful 
guidance  from  the  Passow  report. 

Several  commentators  have  expressed  views  which  undergrid  what 
Judge  Dnnaher  has  said  as  to  the  need  for  caution  and  restraint  by 
judges  when  they  are  asked  to  enter  areas  so  far  beyond  judicial  com- 
petence as  the  subject  of  how  to  ran  a public  school  sj’stcm.  We  have 
little  difficulty  taking  judicial  notice  of  the  reality  that  most  if  not  all 
of  the  problems  dealt  with  in  the  district  couit  findings  and  opinion 
are,  ana  have  long  been,  much  debated  among  school  administrators 
and  educators.  There  is  little  agreement  on  these  matters,  and  events 
often  lead  experts  to  conclude  that  views  once  held  have  lost  their 
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validity.  The  commentary  from  various  sources,  including  law  reviews, 
tends  to  supply  strong  support  for  Judge  Danalier  s very  sound  view 
on  the  need  for  judicial  restraint  The  Harvard  Law  Review  comments : 

. . . [T]he  limits  upon  what  the  judiciary  can  accomplish 
in  an  active  role  are  an  additional  reason  for  circumspection, 
particularly  in  an  area  where  the  courts  can  offer  no  easy 

solutions.  _ . , , , 

...  A court  applying  the  Hobson  doctrine  must  neces- 
sarily resolve  disputed  issues  of  educational  policy  by  de- 
termining whether  integration  by  race  or  class  is  more  desir- 
able; whether  compensatory  programs  should  have  priority 
over  integration ; whether  equalization  of  physical  facilities  is 
an  efficient  means  of  allocating  available  resources  for  the 
purpose  of  achieving  overall  equal  opportunity.  There  is  a 
serious  danger  that  judicial  prestige  will  be  committed  to  in- 
effective solutions,  and  that  expectations  raised  by  Hobson - 
like  decisions  will  be  disappointed.  Furthermore,  judicial  in- 
tervention risks  lending  unnecessary  rigidity  to  treatment  of 
die  social  problems  involved  by  foreclosing  a more  flexible, 
experimental  approach.  . . 

The  Hobson  doctrine  can  be  criticized  for  its  unclear  basis 
in  precedent,  its  potentially  enormous  scope,  and  its  imposi- 
tion of  responsibilities  which  may  strain  the  resources  and 
endanger  the  prestige  of  the  judiciary.  . . . 

Hobson  v.  Hansen:  Judicial  Supervision  of  the  Color-Blind  School 
Board,  81  Harv.  L.  Rev.  1511, 1527,  1525  (1968)  (footnote  omitted). 

The  Stanford  University  Law  Review  had  these  comments : 

It  seems  to  have  been  the  very  magnitude  of  these  prob- 
lems that  led  the  [district]  court  to  search  for  remedies.  In 
a brief  paragraph  entitled  “Parting  Word”  the  court,  antici- 
pating the  adverse  reaction  its  substantially  unprecedented 
intervention  has  indeed  provoked,  set  forth  its  apologia  in 
these  terms : 

It  is  regrettable,  of  course,  that  in  deciding  this 
case  this  court  must  act  in  an  area  so  alien  to  its  ex- 
pertise. It  would  bo  far  better  indeed  for  these  great 
social  and  political  problems  to  be  resolved  in  the 
political  arena  by  other  branches  of  government.  But 
these  are  social  and  political  problems  which  seem  at 
times  to  defy  such  resolution.  In  such  situations,  un- 
der our  system,  the  judiciary  must  bear  a,  hand  and 
accept  its  responsibility  to  assist  in  the  solution  where 
constitutional  rights  hang  in  the  balance. 

...  If  at  this  time,  however,  such  problems  seem  to  “defy” 
social  and  political  resolution,  they  are  not  for  that  reason 
more  open  to  resolution  by  the  courts.  The  responsibility  lies 
first  with  those  whose  area  of  expertise  comprehends  feasible 

solutions.  _ 

Hobson  v.  Hansen : The  De  Facto  Limits  on  Judicial  Powor,  20  Stan. 
L.  Rev.  1249,  1267  (1968)  (footnotes  omitted). 
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After  enumerating  a number  of  objections  to  the  constitutional  un- 
derpinnings of  a II 6b son  v.  Hansen- type  opinion,  Professor  Kurland 
of  the  University  of  Chicago  goes  on  to  state: 

And  my  third  point  of  difficulty  with  the  suggested  con- 
stitutional doctrine  of  equality  oi  educational  opportunity 
is  that  the  Supreme  Court  is  the  wrong  forum  for  providing 
a solution.  ...  . 

When  wo  turn  to  the  school  desegregation  cases,  the  prob- 
lem most  closely  analogous  to  the  011c  we  arc  considering  here, 
we  find  a more  dismal  picture  of  what  must  be  acknowledged 
to  be  the  Supremo  Court’s  failure  rather  than  its  success. 

The  New  York  Times  in  its  annual  educational  survey  for 
1968, 13V&  years  after  Brc^jon  v.  Board  of  Education,  suggests 
that  we  are  hardly  any  further  along  the  line  toward  school 
desegregation  than  wo  were  in  1954. 

The  Washington,  D.C.,  example  is  too  much  with  us.  And 
everything  that  Judge  Skclly  Wriglit  can  do  will  not  altord 
an  integrated  school  system  for  the  Nation’s  Capital.  All  that 
lie  can  accomplish  is  to  assure  that  the  blighter  students 
receive  no  better  education  within  the  system  than  the  other 
students. 

As  I have  suggested,  it  is  perhaps  because  of  the  fact  that 
local  governmental  units,  especially  those  located  in  metro- 
politan areas,  caimot  or  will  not  bring  about  racial  desegrega- 
tion that  some  are  looking  to  the  equal  educational  oppor- 
tunity concept  to  break  down  the  municipal  boundaries  in 
order  to  include  suburban  areas  under  the  same  umbrella  as 
that  which  covers  the  slum  schools.  Absent  a reversal  of  the 
Court’s  decision  in  Pierce  v.  Society  of  Sisters , however,  the 
escape  route  of  private  education  will  not  bo  closed.  And  a 
reversal  of  that  decision  will  arouse  the  opposition  not  only 
of  the  suburbanites  but  of  organized  religions  ns  well. 

Kurland,  Equal  Educational  Opportunity:  The  Limits  of 
Constitutional  Jurisprudence  Undefined,  35  U.  Chi.  L.  Rev. 

583,  592,  594,  595  (1968)  (footnotes  omitted). 

This  court — and  courts  generally — would  do  well  to  heed  these 
sobering  observations. 
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EQUAL  OPPORTUNITY  IN  HOUSING  CASES 

HUNTER  v.  ERICKSON 
303  U.S.  385  (1969) 


ON  APPEAL  PROM  THE  SUPREME  COURT  OP  OHIO 

REVERSED 


January  20,  1069 


Mr.  Justice  White  delivered  the  opinion  of  the  Court.  . 

The  question  in  this  case  is  whether  the  city  of  Akron,  Ohio,  has 
denied  its  Negro  citizen,  Nellie  Hunter,  the  equal  protection  of  its  laws 
by  amending  the  city  charter  to  pvcvent  the  city  council  from  imple- 
menting any  ordinance  dealing  with  racial,  religious,  or  ancestral  dis- 
crimination in  housing  without  the  approval  of  the  majority  of  the  vot- 
ers of  Akron.  . . , . 

The  Akron  City  Council  in  1904  enacted  a fair  housing  ordinance 
premised  on  a recognition  of  the  social  and  economic  losses  to  society 
which  ilow  from  substandard,  ghetto  housing  and  its  tendency  to 
breed  discrimination  and  segregation  contrary  to  the  policy  of  the 
city  to  “assure  equal  opportunity  to  all  persons  to  live  in  decent  housing 
facilities  regardless  of  race,  color,  religion,  ancestry  or  national  on* 
gin.”  Akron  Ordinance  No.  873-1964  section  1.  A commission  on  equal 
opportunity  in  housing  was  established  by  the  ordinance  in  the  office 
of  the  mayor  to  enforce  the  antidiscrimination  sections  of  the  ordi- 
nance through  conciliation  or  persuasion  if  possible,  but  if  not  then 
“through  such  order  as  the  facts  warrant,”  based  upon  a hearing  at 
which  witnesses  may  be  snbpenned,  and  entitled  to  enforcement  in  the 
courts.  Akron  Ordinance  No.  873-1964,  as  amended  by  Akron  Ordi- 


tanco  No.  926-1964.  , , , 

Seeking  to  invoke  this  machinery  which  had  been  established  by 
ho  city  for  her  benefit,  Nellie  Hunter  addressed  a complaint  to  the 
ommission  asserting  that  a real  estate  agent  had  come  to  show  her  a 
ist-  of  houses  for  sale,  but  that  on  meeting  Miss  Hunter  the  agent 
‘stated  that  she  could  not  show  mo  any  of  the  houses  on  the  list  she 
•ad  prepared  for  me  because  all  of  the  owners  had  specified  they  did 
lot  wish  their  house  shown  to  Negroes.”  Miss  Hunter’s  aJMfrnt  met 
rith  the  reply  that  the  fair  housing  ordinance  was  unavailable  to  her 
M^nnse  the  city  charter  had  been  amended  to  provide: 

Any  ordinance  enacted  by  the  council  of  the  city  of  Akron 
which  regulates  the  nse,  sale,  advertisements,  transfer,  listing 
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assignment,  lease,  sublease  or  financing  of  veal  property  of 
any  kind  or  of  any  interest  therein  on  the  basis  or  race,  color, 
religion,  national  origin  or  ancestry  must  first  bo  approved  by 
a majority  of  the  electors  voting  on  the  question  at  a regular 
or  general  election  before  said  ordinance  shall  bo  effective.  Any 
such  ordinance  in  effect  at  the  time  of  the  adoption  of  this 
section  shall  cease  to  bo  effective  until  approved  by  the  electors 
as  provided  herein.  Akron  City  Charter  section  137. 

The  proposal  for  the  charter  amendment  had  been  placed  on  the  ballot 
at  a general  election  upon  petition  of  more  than  10  percent,  of  Akron's 
voters,  and  the  amendment  had  been  duly  passed  by  a majority. 

1 ctitioner  then  brought  an  action  in  the  Ohio  courts  on  behalf  of 
the  municipality,  herself,  and  all  others  similarly  situated,  to  obtain  a 
wilt  of  mandamus  requiring  the  mayor  to  convene  the  commission 
aiul  to  require  the  commission  and  the  director  of  law  to  enforce  the 
fair  Jionsing  ordinance  and  process  her  complaint.  The  trial  court  ini- 
pinlly  ]1C“‘  the  enforcement  provisions  of  the  fair  housing  ordinance 
invalid  under  State  law,  but  the  Supremo  Court  of  Ohio  reversed, 
r™'  Hunter  v.  Erickson  (6  Ohio  St,  2d  130,  210  X.  E.  2d  371 
(1900)).  On  remand,  the  trial  court  held  that  the  fair  housing  ordi- 
nance was  rendered  ineffective  by  the  charter  amendment,  and  the 
Smpremo  Court  of  Ohio  affirmed,  holding  that  the  charter  amendment 
was  not  repugnant  to  the  equal  protection  clause  of  the  Constitution. 

Akron  contends  that  this  case  has  been  rendered  moot  by  the  pas- 
sage of  the  Civil  Rights  Act  of  1908,  Public  Law  90-284,  82  Stat.  73. 

fclVs  Court  in  Jones  v.  Alfred  H.  Mai/er  Co.  (392  TLS'. 
409  (1908))  and  the  passage  of  an  Ohio  Act  of  October  30,  1905 
(Ohio  Rev.  Code,  tit.  41,  c.  4112).  It  is  true  that  each  of  these  events 
is  related  to  open  housing,  but  none  of  the  legislation  involved  was  in- 
tended to  pre-empt  local  housing  ordinances  or  provide  rights  and 
remedies  which  are  effective  substitutes  for  the  Akron  law. 

The  1908  Civil  Rights  Act  specifically  preserves  and  defers  to  local 
fair  housing  laws,1  and  the  1806  Civil  Rights  Act2  considered  in  Jones 
rr°*7  j r?  rca(  together  with  the  later  statute  on  the  same  subject, 
Umted  States  v.  Stewart  (311  U.S.  00,  04-05  (1940) ) ; Talbot  v.  See- 
man  (1  Crunch  1, 34-35  (1801) ),  so  as  not  to  preempt  the  local  legis- 
intioi,  which  the  far  more  detailed  act  of  1908  so  explicitly  preserves. 
If  the  Ohio  statute  mooted  the  case,  surely  the  Ohio  Supremo  Court 
m ouJcl  have  so  hold  when  the  validity  of  the  Akron  ordinance  was  twice 
before  it  after  the  Ohio  statute  was  passed.  Moreover,  the  sections  of  the 
Uluo  law  which  are  crucial  here  apply  only  to  “commercial  housing,” 
and  on  any  rending  we  can  imagine  do  not  apply  to  Miss  Hunter’s 
case,  though  the  Akron  ordinance  docs.  Finally,  the  case  cannot  be 

1 Nothing  in  the  federal  statute  Is  to  be  construed  “to  invalidate  or  limit  any 
law  of  a State  or  political  subdivision  of  a State"  giving  similar  housing  rights, 

?rr?T  f i8, & Rlven  to  loco1  enforcement  Civil  Rights  Act  of  1908,  Tit 
VIII,  88  815, 810(c), 82  Stat.  78, 89, 00. 

United  States  shall  have  the  same  right  In  every  State 
an,i  tP^j  0r^'.n8  8 by  wblte  citizens  thereof  to  Inherit  purchase,  lease, 

w?n*  .S*1  and  I»»onal  property.  C.  81  f 1,  14  Sint  27.  ns 

amended.  42  U.8.C.  1 1982. 

•The  Ohio  statute  makes  it  unlawful  for  “nny  person**  to  “trjefuse  to  sell . . . 
or  otherwise  deny  or  withhold  commercial  housing  from  any  person  because  of 
race  [or]  color"  of  the  prospective  owned.  41  Ohio  Rev.  Code  |8  4112.02(H)  and 
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considered  moot  since  the  Akron  ordinance  provides  an  enforcement 
mechanism  unmatched  by  cither  State  or  Federal  legislation.  Unlike 
State  or  Federal  programs,  the  Akron  ordinance  brings  local  peoplo 
together  for  conciliation  und  persausion  by  and  before  a local  tribunal. 
It  is  to  precisely  this  sort  of  very  localized  solution  to  which  Congress 
meant  to  defer.  We  therefore  reject  the  contention  that  this  case  is 
moot. 

Akron  argues  that  this  case  is  unlike  Reitman  v.  Mulkey  (387  U.S. 
369  (1967)  ) in  that  here  the  city  charter  declares  no  right  to  cliscrinii- 
natc  in  housing,  authorizes  and  encourages  no  housing  discrimination, 
and  places  no  Dan  on  the  enactment  of  fair  housing  ordinances.  But 
we  need  not  rest  on  Reitman  to  decide  this  case.  Here,  unlike  Reitman , 
there  was  an  explicitly  racial  classification  treating  racial  housing  mat- 
ters differently  from  other  racial  and  housing  matters. 

By  adding  section  137  to  its  charter  the  city  of  Akron,  which  un- 
questionably wields  State  power/  not  only  suspended  the  operation 
of  the  existing  ordinance  forbidding  housing  discrimination,  but  re- 
quired the  approval  of  the  electors  before  any  future  ordinance  could 
take  effect.®  Section  137  thus  drew  a distinction  between  those  groups 
seeking  the  law’s  protection  against  racial,  religious,  or  ancestral  dis- 
criminations in  the  sale  and  rental  of  real  estate  and  those  who  sought 
to  regulate  real  property  transactions  in  the  pursuit  of  other  ends. 
Those  who  sought,  or  would  benefit  from,  most  ordinances  regulating 
the  real  property  market  remained  subject  to  the  general  rule:  The 
ordinance  would  become  effective  30  days  after  passage  by  the  city 
council,  or  immediately  if  passed  as  an  emergency  measure,  and  wou  Id 
be  subject  to  referendum  only  if  10  percent  of  the  electors  so  requested 
by  filing  a proper  and  timely  petition.®  Passage  by  the  council  sufficed 
unless  the  electors  themselves  invoked  the  general  referendum  provi- 
sighs  of  the  city  charter.  But  for  those  who  sought  protection  against 
racial  bias,  the  approval  of  the  city  council  was  not  enough.  A referen- 
dum was  required  by  charter  at  a general  or  regular  election,  without 
«ny.  provision  for  use  of  the  expedited  special  election  ordinarily 
available.  The  Akron  chaitcr  obviously  made  it  substantially  more 
difficult  to  secure  enactment  of  ordinances  subject  to  setion  137. 

Only  laws  to  end  housing  discrimination  based  on  “race,  color,  re- 
ligion, national  origin  or  ancestry’ ’ must  run  section  137’s  gauntlet.  It 
is  true  that  the  section  draws  no  distinctions  among  racial  and  religious 


4112.02(H)(1)  (1005)  (emphasis  added).  "Commercial  housing”  Is  defined  to 
exclude  “any  jiersonal  residence  offered  for  sale  or  rent  by  the  owner  or  bv  his 
broker,  salesman,  agent,  or  employee."  41  Ohio  Rev.  Code  { 4112.01(H)  (1005) 
The  statute  makes  it  unlawful  to  "[p]riut.  publish,  or  circulate  any  statement 
or  advertisement  relating  to  the  sale  [of  a]  . . . personal  residence . . . which  in- 
dicates any  preference,  limitation,  specification,  or  discrimination  based  upon 
nice  ....  Since  Miss  Hunter  does  not  seek  commercial  bousing,  or  complain  of 
the  affront  to  her  sensibilities  of  hearing  a “circulated”  statement  (if  the  Ohio 
statute  goes  that  far)  she  cannot  obtain  the  relief  she  seeks  under  the  Ohio 
statute. 

* See,  c.  ff..  Evans  v.  Newton,  882  U.S.  200  (1000) ; Burton  v.  Wilmington  Park- 
ing Authority,  805  U.S.  715  (1001)  ; Shelley  v.  Kracmcr,  334  U.S.  1 (1048). 

•Thus  we  do  not  hold  that  mere  repeal  of  on  existing  ordinance  violates  the 
Fourteenth  Amendment 


Ordinances  may  be  initiated  through  a petition  signed  by  1%  of  the  voters, 
and  the  city  charter  may  be  amended  or  measures  enacted  by  the  council  repealed 
through  a referendum  which  may  be  obtained  on  petition  of  10%  of  the  voters. 
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groups.  Negroes  and  whites,  Jews  and  Catholics  are  all  subject  to  the 
same  requirements  if  there  is  housing  discrimination  against  them 
which  they  wish  to  end.  But  section  137  nevertheless  disadvantages 
those  who  would  benefit  from  laws  barring  racial,  religious,  or  an- 
cestral discriminations  as  against  those  who  would  bar  other  discrimi- 
nations or  who  would  otherwise  regulate  the  real  estate  market  in  tlieir 
favor.  The  automatic  referendum  system  does  not  reach  housing  dis- 
crimination on  sexual  or  political  grounds,  or  against  those  with  chil- 
dren or  dogs,  nor  does  it  afi'ect  tenants  seeking  more  heat  or  better  main- 
tenance from  landlords,  nor  those  seeking  rent  control,  urban  renewal, 
public  housing, or  new  building  codes.  . . 

Moreover,  although  the  law  on  its  face  treats  Negro  and  white, 
Jew  and  gentile  in  an  identical  manner,  the  reality  is  that  the  law’ s 
impact  falls  on  the  minority.  The  majority  needs  no  protection  against 
discrimination  and  if  it  did,  a referendum  might  be  bothersome  but 
no  more  than  that.  Like  the  law  requiring  specification  of  candidates 
race  on  the  ballot,  Anderson  v.  Martin  (375  U.S.  309  (1964) ),  section 
137  places  special  burdens  on  racial  minorities  within  the  governmental 
process.  This  is  no  more  permissible  than  denying  them  the  vote,  on  an 
equal  basis  with  others.  Cf.  Gomillion  v.  Light  foot  (364  U.S.  33.) 
( 1960) ) ; Remolds  v.  Sims  (377  U.S.  533  (1964) ) ; Avery  v.  Midland 
County  (390  U.S.  474(1968)).  The  preamble  to  the  open  housing 
ordinance  which  was  suspended  by  section  137  recited  that  the  popu- 
lation of  Akron  consists  of  “'people  of  different  race,  color,  religion, 
ancestry  or  national  origin,  many  of  whom  live  in  circumscribed  and 
segregated  aieas,  under  substandard,  iuibcaltliful^un^fe,#unsa]utary, 
and  overcrowded  conditions,  because  of  discrimination  in  the  sale, 
lease,  rental,  and  financing  of  housing.”  Such  was  the  situation  in 
Akron.  It  is  against  this  background  that  the  referendum  required 
by  section  137  must  be  assessed.  . . . 

Because  the  core  of  the  14th  amendment  is  the  prevention  of 
meaningful  and  unjustified  official  distinctions  based  Slaugh- 

ter-House Cases  (16  Wall.  36,  71  (1873) ) xStrauderv.West 
(100  U.S.  303, 307-308  ( 1880) ) ; Ex  iiarte  Virginia  (100  U.S.  339, 344- 
345  (1880));  McLaughlin  v.  Florida  (379  U.S.  184,  192  (1964)); 
Loving  v.  Virginia  (388  U.S.  1,  10  (1968)),  racial  classifications  are 
“constitutionally  suspect,”  Bolling  v.  Sharpe  (347  U.S.  497,  499 
(1954)),  subject  to  the  “most  rigid  scrutiny,”  Korematsu  v.  United 
States  (323  U.S.  214, 216  (1944) ) . They  “bear  a far  heavier  bullion  of 
justification”  than  other  classifications,  McLaughlin  v.  Florida  (37  J 

U.S.  184,194  (1964)).  „ , . _ 4.  . .. 

We  are  unimpressed  with  any  of  the  State’s  justifications  for  its 
discrimination.  Characterizing  it  simply  as  a public  decision  to  move 
slowly  in  the  delicate  area  of  race  relations  emphasizes  the  imjiact  and 
burden  of  section  137,  but  does  not  justify  it.  The  amendment  was  un- 
necessary cither  to  implement  a decision  to  jgo  slowly  or  to  allow  the 
people  of  Akron  to  participate  in  that  decision.7  Lakewiso,  insisting 
that  a State  may  distribute  legislative  power  as  it  desires  and  that 
the  people  may  retain  for  themselves  the  power  over  certain  subjects 

TThe  people  of  Akron  had  U»e  power  to  Initiate  legislation,  or  to  review  coun- 
cil decisions,  even  before  1 587.  Seen  n.  0,  supra.  The  procedural 
for  this  popular  action  are  perfectly  reasonable,  as  the  gathering  of  10%  of  the 
voters'  signatures  in  the  course  of  passing  1 187  Illustrates. 
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may  generally  be  true,  but  these  principles  furnish  no  justification  for 
a legislative  structure  which  otherwise  would  violate  the  14th  amend* 
m®nk  Nor  does  the  implementation  of  this  change  through  popular 
£?«r£n<*um  lmmunize  it.  Lucas  v.  Colorado  General  Assembly  (377 
U.S.  713, 736-737  (1064) ).  The  sovereignty  of  the  people  is  itself  sub- 
ject to  those  constitutional  limitations  which  have  been  duly  adopted 
and  remain  unrepealed.  Even  though  Akron  might  have  proceeded  by 
majority  vote  at  town  meeting  on  all  its  municipal  legislation,  it  has 
instead  chosen  a more  complex  system.  Having  done  so,  the  State  may 
no  more  disadvantage  any  particular  group  by  making  it  more  diffi- 
cult to  enact  legislation  in  its  behalf  than  it  may  dilute  any  person’s 


vote  or  give  any  group  a smaller  representation  than  another  of  coin- 
pm-able  size.  Cf.  Reynolds  v.  Sims  (377  U.S.  533  (1964)) : Avert/  v. 
Midland  County  (390  U.S.  474  ( 1968) ) . ' J 

We  hold  that  section  137  discriminates  against  minorities,  and  con- 
stitutes a real,  substantial,  and  invidious  denial  of  the  equal  protection 
of  the  laws. 

Re  re  rued. 


\ 
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Mr.  Justice  Harlan,  whom  Mr.  Justice  Stewart  joins,  concurring. 

At  the  outset,  I think  it  well  to  sketch  mv  constitutional  approach  to 
State  statutes  which  structure  the  internal  governmental  process  and 
which  are  challenged  under  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment.  For  equal  protection  purposes,  I believe  that  laws 
which  define  the  powers  of  political  institutions  foil  into  two  classes, 
h list,  a statute  may  have  die  clear  purpose  of  making  it  more  difficult 
for  racial  and  religious  minorities  to  further  their  political  aims.  Like 
any  other  statute  which  is  discriminatory  on  its  face,  such  a law  cannot 
bo  permitted  to  stand  unless  it  can  be  supported  bv  State  interests  of 
the  most  weighty  and  substantial  kind.  McLauglilin  v.  Florida  (379 
U.S.  184, 192  (1964)).  v 

Most  laws  which  define  the  structure  of  political  institutions,  how- 
ever,  fall  into  a second  class.  They  are  designed  with  the  aim  of  pro- 
viding a just  framework  within  which  the  diverse  political  groups  in 
our  society  may  fairly  compete  and  are  not  enacted  with  the  purpose 
of  assisting  one  particular  group  in  its  struggle  with  its  political  op- 
ponents. Consider,  for  example,  Akron’s  procedure  which  requires 
that  almost  any  ordinance  be  submitted  to  a general  referendum  if 
10  percent  of  the  electorate  signs  an  appropriate  petition.*  This  rule 
obviously  does  not  have  the  purpose  of  protecting  one  particular  group 
to  the  detriment  of  all  others.  It  will  sometimes  operate  in  favor  of 
one  faction;  sometimes  in  favo*  of  another.  Akron  has  adopted  the 


♦Section  25  of  Akron’s  City  Charter  exempts  the  following  ordinances  from 
the  referendum  procedure : 

i Annual  appropriation  ordinances,  (b)  Ordinances  or  resolutions  provid- 
es for  the  approval  or  disapproval  of  appointments  or  removals  made  by  Coun- 
cil. CO  Actions  by  Council  on  the  approval  of  official  bonds,  (d)  Ordinances  or 
resolutions  providing  for  the  submission  of  any  proposition  to  the  vote  of  the 
electors,  (e)  Ordinances  providing  for  street  Improvements  petitioned  for  bv 
owners  of  a majority  of  the  feet  front  of  the  property  benefited  and  to  be 
specially  assessed  for  the  cost  thereof." 

It  Is  not  suggested  that  any  of  these  exceptions  were  made  with  the  purpose 
of  disadvantaging  Negro  political  interests. 
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referendum  system  because  its  citizens  believe  that  whenever  an  action 
of  the  city  council  raises  the  emotional  opposition  of  any  significant 
group  in  the  community,  the  people  should  have  a right  to  decide  the 
matter  directly.  Statutes  of  tnis  type,  which  are  grounded  upon  gen- 
eral democratic  principle,  do  not  violate  the  equal  protection  clause 
simply  because  they  occasionally  operate  to  disadvantage. Negro  politi- 
cal interests.  If  a governmental  institution  is  to  be  fair,  one  group 
cannot  always  be  expected  to  win.  If  tlie  council’s  fair  lionsmg  legisla- 
tion were  defeated  at  a referendum.  Negroes  would  undoubtedly  lose 
an  important  political  battle,  but  they  would  not  thereby  be  denied 

equal  protection.  ...  „ . , . , 

This  same  analysis  applies  to  other  institutions  of  government  which 
are  even  more  solidly  rooted  in  our  history  than  is  the  referendum. 
The  existence  of  a bicameral  legislature  or  an  executive  veto  may  on 
occasion  make  it  more  difficult  for  minorities  to  achieve  favorable 
legislation;  nevertheless,  they  may  not  be  attacked  on  equal  protec- 
tion grounds  since  they  are  founded  on  neutral  principles.  Similarly , 
the  rule  which  makes  it  relatively  difficult  to  amend  a State  constitu- 
tion is  commonly  justified  on  the  theory  that  constitutional  provisions 
should  be  more  thoroughly  scrutinized  and  more  soberly  considered 
than  are  simple  statutory  enactments.  Here,  too,  Negroes  may  stand 
to  gain  by  the  rule  if  a fair  housing  law  is  made  part  of  the  Constitu- 
tion, or  they  may  lose  if  the  Constitution  adopts  a petition  of  strict 
neutrality  on  the  question.  See  Reitman  v.  Mulkey  (387  U.o.  369,  389 
(1907) ) (Dissenting  opinion  of  Harlan,  J.) . But  even  if  Negroes  are 
obliged  to  undertake  the  arduous  task  of  amendingtlio  State  constitu- 
tion?they  are  not  thereby  denied  equal  protection.  For  the  rule  making 
constitutional  amendment  difficult  is  grounded  in  neutral  principle. 

In  the  case  before  us,  however,  the  city  of  Akron  has  not  attempted 
to  allocate  governmental  power  on  the  basis  of  any  general  principle. 
Hero,  we  have  a provision  that  has  the  clear  purpose  of  making  it 
more  difficult  for  certain  racial  and  religious  minorities  to  achieve 
legislation  that  is  in  their  interest.  Since  the  charter  amendment  is 
discriminatory  on  its  face,  Akron  must  “bear  a far  heavier  burden  of 
justification”  than  is  required  in  the  normal  case.  McLaughlin  y. 
Florida  (379  U.S.  184, 194  (1964)).  And  Akron  has  failed  to  sustain 
this  burden.  The  city’s  principal  agrument  in  support  of  the  charter 
amendment  relies  on  the  undisputed  fact  that  fair  housing  legislation 
may  often  bo  expected  to  raise  the  passions  of  the  community  to  their 
highest  pitch.  It  was  not  necessary,  however,  to  pass  this  amendment 
in  oitler  to  assure  that  particularly  sensitive  issues  will  ultimately  be 
decided  by  the  general  electorate.  Akron  lias  already  provided  a pro- 
cedure, which  is  grounded  in  neutral  principle,  that  .requires  a general 
referendum  on  this  issue  if  10  percent  of  the  voters  insist.  If  the  pros- 
pect of  fair  housing  legislation  really  arouses  passionate  opposition, 
the  voters  will  have  the  final  say.  Consequently,  the  charter  amend- 
ment will  have  its  real  impact  only  when  fair  housing  does  not  arouse 
extraordinary  controversy.  This  being  the  case,  I can  perceive  no  le- 

gitimnte  state  interest  which  in  any  degree  vindicates  the  action  taken 

y the  city  hero.  . . . 

As  I read  the  court’s  opinion  to  be  entirely  consistent  with  the  basic 
principles  which  I believe  control  this  case,  I join  in  it. 
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Mr.  Justice  Black,  dissenting. 

Section  10,  article  I,  ol!  the  Constitution  provides,  among  other 
things,  that  “No  Stafe  shall  . . . pass  any  Bill  of  Attainder,  ex  post 
facto  Law,  or  Law  impairing  the  Obligation  of  Contracts  . . . .”  But 
there  is  no  constitutional  provision  which  bars  any  State  from  repeal- 
ing any  law  on  any  subject  at  any  time  it  pleases.  Although  the  Court 
denies  the  fact.?  I read  its  opinion  as  holding  that  a city  that  “wields 
State  power”  is  barred  from  repealing  an  existing  ordinance  that 
forbids  discrimination  in  the  sale,  lease,  or  financing  of  real  property 
“on  the  basis  of  race,  color,  religion,  national  origin  or  ancestry .... 
The  result  of  what  the  Court  does  is  precisely  as  though  it  had  com- 
manded the  State  by  mandamus  or  injunction  to  keep  on  its  books  and 
enforce  what  the  Court  favors  as  a fair  housing  law. 

The  Court  purports  to  find  its  power  to  forbid  the  city  to  repeal  its 
laws  in  the  provision  of  the  14th  amendment  forbidding  a State  to 
“deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.”  For  some  time  I have  been  filing  my  protests  against  the  Court’s 
use  of  the  due  process  clause  to  strike  down  State  laws  that  shock  the 
Court’s  conscience,  offend  the  Court’s  sense  of  what  it  considers  to  be 
“fair”  or  “fundamental”  or  “arbitrary”  or  “contrary  to  the  beliefs  of 
the  English-speaking  people.”  I now  protest  just  as  vigorously  against 
use  of  the  equal  protection  clause  to  bar  States  from  repealing  laws 
that  the  Court  wants  the  States  to  retain.  Of  course,  the  Court,  under 
the  ruling  of  Marbimy  v.  Madison  (1  Crunch  137  (1803) ),  has  power 
to  invalidate  State  laws  that  discriminate  on  account  of  race.  But  it 
does  not  have  power  to  put  roadblocks  to  prevent  States  from  repeal- 
ing those  laws.  Here,  I think  the  Court  needs  to  control  itself,  and  not, 
as  it  is  doing,  encroach  on  the  States’  powers  to  repeal  its  old  laws 
when  it  decides  to  do  so. 

Another  argument  used  by  the  Court  supposed  to  support  its  hold- 
ing is  that  we  have  in  a number  of  our  cases  supported,  the  right  to 
vote  without  discrimination.  And  we  have.  But  in  no  one  of  them  have 
wo  held  that  a State  is  without  power  to  repeal  its  own  laws  when 
convinced  by  experience  that  a law  is  not  serving  a useful  purpose 
Moreover,  it  is  the  Court's  opinion  here  that  casts  aspersions  upon 
the  right  of  citizens  to  vote.  I say  that  for  this  reason.  Akron’s  repeal- 
ing law  here  held  unconstitutional,  provides  that  an  ordinance  in  the 
fair  housing  field  in  Akron  “must  first  be  approved  by  a majority  of 
the  electors  voting  on  the  question  at  a regular  or  general  election 
before  said  ordinance  shall  be  effective.”  The  Court  uses  this  granted 
right  of  the  people  to  vote  on  this  important  legislation  as  a key 
argument  for  holding  that  the  repealer  denies  equal  protection  to 
Negroes.  Just  consider  that  for  a moment.  In  this  Government,  which 
we  Doast  is  “of  the  people,  for  the  people,  and  by  the  people,”  condi- 
tioning the  enactment  of  a law  on  a majority  vote  of  the  people  con- 
demns that  law  as  unconstitutional  in  the  eyes  of  the  Court.  There 
may  have  been  other  State  laws  held  unconstitutional  in  the  past  on 
grounds  that  they  arc  equally  as  fallacious  and  undemocratic  as  those 
the  Court  relies  on  today,  but  if  so  I do  not  recall  such  cases  at  the 
moment.  It  is  time.  I think,  to  recall  that  the  equal  protection  clause 
does  not  empower  this  Court  to  decide  what  State  ordinances  or  laws 
a State  may  repeal.  I would  not  strike  down  this  repealing  ordinance. 
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71-1073  (7lh  Or.  1971) 


APPEAL 

FROM  THE  U.8.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  ILLINOIS 

Remanded — September  10,  1971 

Before  Swygert,  chief  judge,  Duffy,  senior  circuit  judge  and  Fair- 
child,  circuit  judge. 

Duffy,  senior  circuit  judge: 

This  suit  is  brought  against  the  Secretary  of  the  Department  of 
Housing  and  Urban  Development  (HUD).  Plaintiffs  are  all  Negro 
tenants  or  applicants  for  public  housing  in  the  city  of  Chicago.  They 
seek,  on  behalf  of  themselves  and  all  other  Negroes  similarly  situated, 
a declaration  that  the  Secretary  has  “assisted  in  the  carrying  on  . . . 
of  a racially  discriminatory  public  housing  system,  within  the  city  of 
Chicago,  111.”  Plaintiffs  further  seek  to  enjoin  the  Secretary  from  mak- 
ing available  to  the  Chicago  Housing  Authority  any  Federal  financial 
assets  to  be  used  in  connection  with  or  in  support  of  the  racially 
discriminatory  aspects  of  the  Chicago  public  housing  system.  “Such 
other  and  further  relief  as  the  court  may  deem  just  and  equitable”  is 


1 The  Department  of  Housing  and  Urban  Development  was  created  by  Public 
Law  No.  89-174,  enacted  on  September  9, 1965.  All  duties  of  the  Public  Housing 
Administration  and  other  predecessor  agencies  were  transferred  to  the  authority 
of  HUD  by  that  law.  We  shall  refer  to  HUD  as  both  the  predecessor  and  present 
agency. 

1 Because  of  the  iracial  distinctions  expressly  found  to  be  present  In  the  tenant 
assignment  and  site  selection  practices  Involved  in  the  public  housing  sites  at 
Issue  In  the  CHA  case  and  in  the  present  suit,  we  do  not  deal  with  a situation 
such  as  confronted  the  Supreme  Court  In  Its  recent  decision  of  James  v.  Valtierra, 
402  U.S.  187  (1971). 
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The  complaint  in  this  case  was  filed  simultaneously  with  the  com- 
plaint in  the  Qautrewux  v.  CHA.  case;  an  order  of  the  district  court 
stayed  all  proceedings  in  this  suit  until  disposition  of  the  companion 
CHA  case.  Defendants  moved  to  dismiss  the  complaint  herein  and  filed 
certain  affidavits  and  documents  in  support  of  said  motion.  On  Octo- 
ber 31,  1969,  plaintiff  moved  for  summary  judgment  under  rule  56 
(F.R.C.P.)  asserting  that  no  dispute  as  to  any  material  fact  existed. 

On  September  1,  1970,  the  district  court  entered  its  memorandum 
opinion  'dismissing  all  four  counts  of  this  compl ai nt.  Count  I had  been 
brought  under  the  general  Federal  question  statute  (28  U.S.C.  1331 X 
and  the  fifth  amendment  to  the  U.S.  Constitution.  It  alleged  thai^, 
the  Secretary,  through  his  action  in  funding  and  approving  CHA’s 
racially  discriminatory  programs,  had  violated  the  due  process- 
clause’ of  that  amendment.  The  court  first  found  that  plaintiffs  hadE 
standing  to  bring  suit  under  all  counts  and  that  the  requisite  jurisdfe^ 
tional  amount  was  present.  The  court  then  concluded  that  “the  fifth 
amendment  under  the  circumstances  here  alleged  [did]  not  authorize 
this  suit.”  Tliis  ruling  was  a holding  that  there  was  a lack  of  jurisdic- 
tion to  bring  count  I. 

Jurisdiction  as  to  count  II  was  grounded  on  28  U.S.C.  1331  and  28 
U.S.C.  1343(4)  . Count  II  alleged  that  the  Secretary’s  acts  had  violated 
42  U.S.C.  2000d  (sec.  601  of  the  Civil  Rights  Act  of  1964) . The  district 
court  dismissed  count  II  for  failure  to  state  a claim  upon  which  relief 
could  be  granted.8  The  court’s  dismissal  was  based  upon  the  finding: 
that  HUD’s  financial  assistance  to  CHA  was  insufficient  to  make  it  a 
“joint  participant”  in  CHA’s  racially  discriminatory  conduct. 

Counts  III  and  IV  were  identical  with  counts  I and  II  respectively* 
except  that  deliberate  discriminatory  conduct  on  the  part  of  CHA  haa 
not  been  alleged.  The  district  court  dismissed  these  counts  for  failure- 
to  allege  such  deliberate  CHA  action. 

Finally,  the  court  expressed  the  view  that  the  doctrine  of  sovereign- 
immunity  was,  in  part,  applicable  to  bar  his  suit. 

This  appeal  followed.  The  Government  has  abandoned  both  the  lack 
of  jurisdiction  as  to  count  I and  sovereign  immunity  as  possible- 
grounds  for  affirmance.  Plaintiffs  have  not  strongly  contested  the- dis- 
missal of  counts  HI  and  IV  of  the  complaint.  Thus,  the  central  ques- 
tion presented  for  review  reduces  to  whether  summary  judgment  in 
favor  of  either  party  is  proper  on  counts  I or  H of  the  complaint..  The* 
Government  argues  that  the  district  court’s  grant  of  summary  judg- 
ment in  its  favor  is  proper  and  advances  as  an  additional  ground  for- 
affirmance  the  contention  that  the  case  is  now  moot. 

The  Government’s  position  on  appeal  is  that  this  present  suit  is 
somewhat  superfluous  inasmuch  as  full  and  complete  equitable  relief.' 
has  'been  made  available  to  these  same  plaintiffs  through  the  Oautreaux • 
v.  Chicago  Housing  Authority  case.  (See:  296  F.  Supp.  907  ; 304  FI 
Supp.  736.)  The  Government  is  said  to  be  in  complete  agreement  withi 
the  “aims  and  objectives”  of  that  case  and  that  proposition  is  not: 
strongly  contested  by  the  plaintiffs  here. 

We  understand  this  contention  by  the  Secretary  to  bear  upon:  only 
two  issues : Mootness,  and  the  scope  of  any  equitable  relief  which  might 


'Since  supporting  affidavits  and  other  documents  had  been  submitted  by  both.- 
parties,  this  should  actually  be  treated  as  the  grant  of  a motion  for  summary? 
judgment.  Rule  12(b) , Rule  56  F.R.O.P. 
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lie  deemed  necessary  by  tbc  district  court.  The  second  issue,  the  extent 
of  possible  equitable  relief  is  extremely  imnortant,  but  is  not  liefoiv 
this  court,  on  this  present  appeal.  We  deal  here  only  with  wlicthei 
sinnmnrv  judgment  in  favor  of  cither  party  is  proper  on  the  issue  of 
the.  Secretary’s  alleged  liability  for  events  which  occurred  in  prior 
v nrs.  Liability  for  past  conduct  is  totally  soparnto  from  the  question 
bf  appropriate  future  relief.  In  deciding  the  liabilityissuc.it  would 
thus  not  lie  appropriate  for  us  to  consider  the  effect,  winch  the  derive 
entered  in  the  companion  case  (304  F.  Snpp.  736)  might  haw  in 
minimizing  the  newl  for  an  extensive  decree  m this  suit. 

Similarly,  a determination  of  just  what  type  of  suitable  remedy 
might  be  appropriate  in  cases  of  this  sort  is  a question  test  left  initially 
to  the  sound  discretion  of  the  district  court,  Brotcnv. Hoard  ofEdvca- 
Hon  ( Brown  II)  (349  IT„S.  294  (1955)  ) ; Suwon  v,  CharloUr-Morkkn* * *** 
hmq  Board  of  Moratfon  (402  U.S.  1 (1071)).  Even  though  to  the 
writer  of  this  opinion  it.  might  appear  that  extensive  relief  would  not 
lie  necessary,  wc  do  not,  in  any  way?  wish  to  anticipate  the  district 

court  on  an  Issue  properly  for  its  decision. 

Thus,  the  only  issue  presently  tefore  us  which  might  be  atgeted  by 
the.  entry  of  the  Gautrcmm  v.  CtlA  injunction  is  mootneSB.  We  shall 
consider  the  effect  of  the  prior  injunction  as  it  beats  on  that  issue. 

Before  turning  to  the  issues,  however,  this  court  wishes  to  state  its 
strong  support  for  the  actions  of  the  district  judge  throiighont  the 
course  of  this  entiro  litigation.  The  district,  judge  who  decided  the 
Gavlrcavr  v.  CttA  case  and  who  has  supervised  the  decree  entered 
thereto,  is  tlie  same  district  judge  who  dismissed  this  present  suit.  The 
administration  of  tlie  decree  in  the  former  case  lias  unquestionably 
teen  a difficult  and  time-consuming  task,  presenting  uniquenroblems 
for  resolution.4  and  generating  cnormons  pnblic  interest.  This  court 
would  he  extremely  reluctant  to  interfere  with  the  exercise  of  that 
district  judge’s  sonnd  discretion  in  matters  Pertaining  to  this  com 
troversv,  and  no  statement  in  this  opinion  should  te  so  construed. 
Nevertheless,  since  important.  i«®oes  of  law  are  presented  by  this  appeal 
and  since  the  basis  of  the  district  court’s  dismissal  of  this  present 
suit,  below  seems  to  have  been  a feeling  that  “the  putative  limits  [of 
the  court’s!  powers"  had  teen  “effectively  circumscribed,"  rather  than 
a feeling  that  discretion  dictated  the  dismissal  pi  a suit  thought  to 
be  tmnecessary,  it  is  apparent  that  review  by  this  contt  is  compelled* 


.Ttmtsntcrtox  as  no  Cotrxr  I 


Since  courts  always  are  free  to  review  jurisdiction,  we  shall  examine 
this  point  briefly  even  though  not  contested  by  defendant  on  appeal. 
Wc  find  jurisdiction  under  28  tLS.C.  1331  and  the  fifth  amendment 
to  te  present  in  this  case.  The  jurisdictional  statute  speaks  in  alterna- 
tive terms  with  respect  to  the  “Constitution,  laws  or  treaties  of  the 
United  States.  . . Thus,  a plain  reading  would  seem  to  encom- 


*yv»r  an  aceotinf  of  at  least  one  set  of  unique  pnoNems  omfrrrtitlti^  the 

District  Judge  see  this  Court’*  opinion  In  Gwwf  v.  Chiengo  Housing  Amlhor- 

***Th£  tt^nwvsrts  in  foil:  "the  district  ermtt*  shall  have  original  jnrisdic- 
Hon  at  all  civil  actions  wherein  the  matter  in  controversy  exceeds Jhesmn 
tnlne  of  $10,000.  erdnstre  of  interests  and  costs,  and  arises  tinder  the  Constitu- 
tion. taws  or  treaties  of  the  tnited  States.” 
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pass  « suit  of  this  present  tyfic  which  directly  challenges  conduct 
alleged  to  have  violated  the  fifth  amendment,  That  such  a reading  is 
corivct  was  settled  by  the  Supreme  Court  in  Bell  v.  Hood  (327  U.S. 
G78  (1946))  where  the  Court  held  that:  u. . . where  the  complaint, 
ns  here,  is  so  drawn  ns  to  seek  recovery  directly  under  the  Con- 
stitution or  laws  of  the  United  States,  t!io  Federal  court  . . . must 
eutertnin  the  suit.”  <(27  U.S.,  681-2.  See  also:  Bolling  v.  Shor/tc  (347 
1 *.S.  407  ( 1054)  ) ; Web. r y.  Weaver  (302  F.Snpp.  Gill  fD.La.,1969)). 
Jurisdiction  would  still  exist  even  though  we  were  of  tlie  opinion  tlint 
no  cause,  of  action  under  count  I had  been  stated.  Bell  v.  flood.  supra, 
nt  682.  Since  all  other  rapiirements  under  28  U.S.C.  1331  have  been 
met,  we  find  that  jurisdiction  is  present  under  count  I to  bring  a suit 
in  equity  oliallciigintr  alleged  racial  discrimination  which  is  said  to 
have,  violated  the  fifth  amendment.* 

SovwmioN-  Immi  nitv 

Since  tlie  defendant  has  chosen  to  abandon  any  ctaim  of  sovereign 
immunity  on  appeal,  we  do  not  think  that  that  point  merits  an 
extended  discussion  on  our  part.  In  any^  case,  the  doctrine  does  not 
bar  a suit  such  as  this  which  is  challenging  alleged  unconstitutional 
and  unauthorized  conduct  by  a Federal  officer.  Dugan  v.  Rank  (372 
U.S.  GOD  (1963)  ) ; Bolting  v.  Sharpe,  supra;  Shannon  v.  BOD  (436 
F.  2d  809  (3  Cin,  1970) ).  See  also:  Powetlon  Civic  Homeowners  .4*- 
sociation  v.  BUD  (284  F.  Supp.  809  (E.D.Pa^  1068));  Ricks  v. 
Wearer,  supra. 

A foorxEss 

As  noted  previously,  tills  appeal  follows  the  entry  of  an  extensive 
judgment  order  in  Oautrravr  v.  Chicago  Rousing  Authority  (304  F. 
Supp.  736.  as  modified  in  436  F,  2d  306).  Tlie  decree  provides  in  part 
that  CHA  shall  not  **. . , seek  any  approval  or  request  or  accept  any 
assistance  from  any  Government  agenrv  with  respect  thereto  . . .**  nn- 
less  the  plan  for  snch  assistance  complies  with  other  provisions  of  the 
courts  decree.  The  Secretary  contends  that  IlUTTs  stated  fall  agree- 
ment with  tlie  aims  and  objectives  of  the  judgment  older,  along  with 
tlie  issuance  of  an  injunction  against  the  exact  practices  now  before 
ns.  make  this  present  controversy  moot.’ 

To  some  extern,  the  Secretary^  argument  is  that  its  own  voluntary 
promise  to  abide  by  the  decision  in  the  companion  case  and  to  stop  any 
further  racially  discriminatory  acts  on  its  part  is  a viable  ground  for 
this  court  to  dismiss  for  mootness.  We  have  no  doubt  that  snch  asser- 
tions are  offered  in  good  faith,  bat  we  do  not  think  that  they  are  suffi- 
cient for  us  to  hold  this  appeal  moot.  It  kmg  has  been  held  that  . . 
voluntary  cessation  of  allegedly  illegal  contract  does  not  deprive  the 
tribunal  of  power  to  hear  and  determine  the  case.  i.e„  does  not  make 
the  case  moot.”  United  States  v*  TP.  T.  Grant  (345  U.S.  629,  632 
(1953)). 

* We  agree  with  the  District  Conrt  that  the  requisite  jurisdictional  attoatit 
oas  wto  stated. 

’Bad  the  eases  been  consolidated  and  decided  together,  the  possibility-  of 
mootftess  wonld  not,  of  conree,  hare  arisen.  Tbtra.  in  ttiels  v.  XTctrrrr.  supra,  the 
Court  entered  aa  injunction  against  both  the  local  housing  authority  and  the 
Secretaty  of  HUP. 
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A more  persuasive  argument  is  that  the  injunction  entered  in  Oau- 
treauas  v.  OH  A renders  this  controversy  moot  since  CHA  is  now  pro- 
hibited from  “accepting]  any  assistance  from  [HUD]”  unless  CHA* 
programs  strictly  comply  with  the  specifications  of  the  decree  in  that 
ease.  Thus,  it  is  argued,  a ruling  here  would  be  merely  “advisory,’ 
lacking  “concrete  legal  issues,  presented  in  actual  cases. . . . United 
Public  Workers  of  America  v.  Mitchell  (330  TJ.S.  75,  30  (1047)), 
quoted  in  Golden  v.  Zwickler  (34)4  U.S.  103, 108  (1960) ). 

We  conclude,  however,  that  the  cntiy  of  the  companion  decree  does 
not  make  this  suit  moot  The  fact  that  some  of  the  injunctive  relief 
originally  requested  is  no  longer  possible  docs  not  a (Toot  the  issues 
presently  before  us.  “Where  several  forms  of  relief  are  requested  and 
one  of  these  requests  subsequently  becomes  moot,  the  court  has  still 
considered  the  remaining  requests.”  Powell  v.  McCormack  (395  U.S. 
486.  496,  n.  8 (I960)).  In  this  suit,  both  declaratory  and  injunctive 
relief  against  construction  of  specific  projects  was  originally  sought. 
Since  some  of  those  projects  now  hare  been  completed,  it  is  obvious 
that  full  injunctive  relief  in  favor  of  plaintiffs  cannot  now  bo  given. 
But  that  fact  does  not,  of  itself,  make  this  case  moot.  Shan  non  v.  HUD, 
supra,  at  822.*  At  the  present  time,  a dcclaratoty  judgment  as  well  as 
such  “other  and  further  relief  as  the  court  may  deem  just  and  equi* 

Plaintiffs  have  contended  that  such  “other  and  further  relief”  might 
include  a more  vigorous  utilization  of  the  several  different  types  of 
housing  programs  which  HUD  administers  in  the  form  of  a#  decree 
aimed  at  “. . . remedying  the  continuing  effects  of  the  discrimination 
of  the  past.”*  Such  a decree  arguably  would  represent  an  equitable 
remedy  going  beyond  the  scope  of  relief  made  available  through  the 
companion  case  and,  it  is  contended,  might. facilitate  the  overall  de- 
sired goal  of  desegregating  the  public  housing  sites  around  Chicago 
metropolitan  area.  We  express  no  view  on  whether  such  requested 
relief  is  either  neocssary  or  appropriate.  However,  as  long  as  a decree 
utilising  certain  HUD  programs  still  remains  a possible  form  of  relief 
not  already  available  through  the  other  case,  this  court  cannot  deem 
the  controversy  moot.  Poweuv.  McCormack , supra. 

Moreover,  even  if  only  the  declaratory  judgment  were  demonstrated 
to  be  appropriate  at  the  time,  this  court  would  not# necessarily  be  com- 
pelled to  dismiss  for  mootness  as  long  as  the  requisite .wca9e”  or  “con- 
troverey”  exists.  rtA  court  may  grant  a dcclaratoty  relief  even  though 
it  chooses  not  to  issue  an  injunction  or  mandamus. ...  A declaratory 
judgment  can  then  be  used  as  a predicate  to  further  relief,  including 
an  injunction.”  Powell  v.  McCormack , eupra,  at 499. 


• The  Shannon  court  stated : "The  defendants  sagged  that  because  the  project 
ftaa  been  completed  and  occupied  by  refit  auppletttefit  tenants ^thete  Is  no  longer 
any  relief  which  mar  feasibly  be  siren.  The  completion  of  the  prelect  and  the 
creation  of  intervening  rights  of  third  parties  does  Indeed  present  a serious  prob- 
lem of  equitable  remedies,  tt  does  not,  however,  make  the  case  moot  in  the  Article 

m sense.  Relief  can  be  given  In  some  form."  . „ , . . 

•For  example,  we  are  advised  that  "Section  238  Boosing*’  Is  a low  Income 
boosing  program  designs!  to  increase  the  flow  of  snch  boosing  by  favorable  inter- 
est assistance  payments  to  the  mortgage  lender,  ttnllhe  tbe  imbue  housing  pro- 
grams now  before  us.  local  governmental  approval  is  not  required  for  such  boos- 
ing to  be  const rticted.  See  also : "Section  238"  and  "Section  231"  housing  program*. 
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Contrary  to  the  Secretary's  arguments,  wo  do  not  think  that  the 
controversy  hero  has  been  rendered  abstract  by  the  injunction  against 
CHA’s  further  use  of  Federal  funds  in  a manner  not  in  compliance 
with  the  Oautreaiuc  v.  CHA  plan.  A determination  of  whether  or  not 
tho  Secretary's  own  past  conduct  violated  the  Constitution  or  appli- 
cable Federal  statuto  remains  veiy  much  of  an  open  question.  The 
entry  of  a declaratory  judgment  here  would  have  significant  conse- 
quences (in  determining  the  extent  of  any  further  relief  deemed  nec- 
essary, in  the  event  that  practices  found  to  be  discriminatory  were 
resumed.  Most  important  of  all,  the  decree  in  the  CHA  case,  thorough 
though  it  may  be,  is  not  binding  against  HUD  or  its  Secretary.10  Thus, 
at  the  present  time,  plaintiffs  are  in  the  anomalous  position  of  having 
the  full  force  of  the  Federal  judicial  power  at  their  command  to  en- 
force proven  rights  against  CHA,  yet  having  to  rely  solely  on  the 
voluntary  promises  of  a party  whose  role  is  equally  important,  whose 
decisions  pertaining  to  this  matter  may  prove  to  be  among  the  best 
means  of  insuring  full  compliance  with  the  aims  and  objectives  of  the 
CHA  decree,11  but  who  ncrer  has  been  a party  to  that  case  or  bound  by 
its  terms. 

Under  such  circumstances,  we  must  conclude  that  the  issues  before 
us  are  capable  of  repetition  yet  evading  review  and  that  the  case  is  not 
moot.  Southern  Pacific  Terminal  Co.  v.  Interstate  Commerce  Commis- 
sion (219  U.S.  498  (1911)),  quoted  in  Moore  v.  OgUvie  (S94  U.S.  814 
(1969) ).  Viewed  another  way,  we  are  confronted  here  with  w. . . a sub- 
stantial controversy,  between  parties  having  adverse  legal  interests, 
of  sufficient  immediacy  and  reality  to  warrant  the  issuance  of  a de- 
claratory judgment,”  Golden  v.  Zwickler,  supra,  at  108. 

Whether  a Claim  Is  Stated  Undeu  the  Firm  Amendment  or  Sec- 
tion 601  or  the  1964  Civil  Rtotrre  Acr 

We  turn  then  to  the  merits.  The  Government  admits  that  HUD  ap- 
proved and  funded  CHA-choscn  regular  family  housing  sites  between 
1950  and  1969,  knowing  that  such  sites  were  not  optimal  and  that  the 
reason  for  their  exclusive  location  in  black  areas  of  Chicago  was  that 
sites  other  than  in  the  south  or  west  side,  if  proposed  for  tegular  family 
housing,  invariably  encounter  [edl  sufficient  opposition  in  the  [Chicago 
City]  Council  to  preclude  conned  approval.”  (Letter  from  a Public 
Housing  Administration  official  to  the  chairman  of  the  West  Side 
Federation.  October  14, 1965.) 

Nevertheless,  the  district  court  found  that  HUD  had  followed  this 
course  only  after  having  made  “numerous  and  consistent  efforts  . . . 
to  persuade  the  Chicago  Housing  Authority  to  locate  low-rent  housing 
projects  m white  neighborhoods.”  That  finding  is  not  directly  chal- 
lenged on  appeal.  Moreover,  given  the  acknowledged  desperate  need 

M Thus  this  salt  Is  unlike  Watkins  v.  CttA.  40ft  PM  1234  (?  1969)  where 

rnnHAmlNm  OT  preVKiuSly  mCTTO  uflufCU  pt  81  flu  Its  reDUCreU  to©  C8.ua©  lOOOl,  88 

between  the  original  tm  rtiestothat  same  case. 

n Pavorahte  HtJD  action,  for  example,  tnlght  hate  been  a factor  la  the  district 
coart's  decision  to  modify  the  "best  efforts"  danse  of  the  original  Judgment  Order 
In  that  case  so  as  to  order  submission  of  apf*e*imatefy  1600  sites  to  the  Clip 
Conoefl  in  accordance  with  a specific  timetable.  See:  490  WM  906, 816. 
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for  public  housing  in  Chicago,13  HUD’s  decision  was  that  it  was  better 
to  fund  a segregated  housing  system  than  to  deny  housing  altogether 
to  the  thousands  of  needy  Negro  families  of  that  city. 

On  review  of  the  district  court’s  action,  we  shall  treat  all  of  the 
above  facts  as  true.  The  question  then  becomes  whether  or  not,  even 
granting  that  “numerous  and  consistent  efforts’^  were  made, < HUD  s 
knowing  acquiescence  in  CHA’s  admitted  discriminatory  housing  pro- 
gram violated  either  the  due  process  clause  of  the  fifth  amendment 
or  section  601  of  the  Civil  Rights  Act  of  1964.13  Given  a previous  court 
finding  of  liability  against  CHA  (206  F.  Sttpp.  007),  the  pertinent 
case  law  compels  the  conclusion  that  both  of  these  provisions  were 

violated.  „ , ___ , , . .. 

HUD’s  approval  and  funding  of  segregated  CHA  housing  sites 
cannot  be  excused  as  an  attempted  accommodation  of  an  admittedly 
urgent  need  for  housing  with  tne  reality  of  community  and  city  coun- 
cil resistance.  This  question  was  argued  and  settled  in  the  companion 
case  ns  to  these  exact  housing  sites  and  the  same  city-council.  The  dis- 
trict jndge  there  well  stated  the  applicable  rule : 

It  is  also  imdenied  that  sites  for  the  projects  which  have 
been  constructed  were  chosen  primarily  to  further  the  praise- 
worthy and  urgent  goals  of  low-cost  housing  and  urban  re- 
newal. Nevertheless,  a deliberate  policy  to  separate  the  races 
cannot  be  justified  by  the  good  intentions  with  which  other 
laudable  goals  are  pursued. 

(296  F.Snpp.nt  1)14.)  . . ..  - 

This  court  applied  much  the  same  rule  in  affirming  a modification  of 
the  judgment  order  in  the  companion  decision  and  m ordering  sub- 
mission of  1.500  HUD-approved  sites  to  the  city  council  m accordance 
with  a specific  timetable.  In  rejecting  a plea  for  delay,  we  pointed 
to  several  cases  holding  . . that  ‘abstention,  is  inappropriate  in 
constitutional  cases  of  this  sort  and  that  community  hostility  is  no 
reason  to  delay  enforcement  of  proven  constitutional  rights.”  (436 

Courts  have  held  that  alleged  good  faith  is  no  more  of  a defense 
to  segregation  in  public  bousing  than  it  is  to  segregation  in  public 
schools.  Gautreavw  v.  Chicago  Housing  Authority  (296  F.  Supp.  907) : 
Kennedy  Pack  Homes  Assn,  v.  CUyqf  tockawansiit  f 436  F.  2d  108  (2 
Cir..  1970) ), certiorari  denied.  401  tT.&  1010  (1971).  Moreover,  the  fact 
that  it  is  a Federal  agency  or  officer  charged  with  an  act  of  racial  dis- 
crimination does  not  alter  the  pertinent  standards  since  w. . . it  would 
be  unthinkable  that  the  same  Constitution  wonld  impose  a lesser  duty 
on  the  Federal  Government.”  Bolting  v.  Sharpe , snpra,  at  500.  See  also : 
Green  v.  Kennedy  (809  F.  Snpp.  1127, 1136  (D.C.D.C.  1970)).  ap- 

“The  Government'* *  brief  point*  to  affidavits  submitted  by  many  of  the  present 
plaintiffs  which  starkly  Illustrate  that  fact  Plaintiff  Ctautreaii*  ha*  ecrepred 
public  housing  In  Negro  ares*  only  because  the  had  been  living  Ina  one  hetf  mom 
apartment  with  a family  of  ate.  Plaintiff  Odell  Jones  bad  moved  to  segregated 
public  housing  with  bis  wife  and  three  children  to  escape  their  two  tooms  In 
which  "the  taw  had  begun  to  ran  over  jhe  boose  at  wjti-7 

* "No  person  In  the  Tutted  States  shall,  on  thegTmrod  of  race .color  or  national 
origin,  be  excluded  from  participation  In,  be  denied  the  benefits  of,  or  be  sub- 
jected to  discrimination  tinder  any  program  or  activity  receiving  Pederat  financial 
assistance."  42  O.S.C.  1 2000d. 
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peal  dismissed  398  U.S.  056  (1970).  The  reason  for  courts’  near  uni* 
form  refusal  to  examine  purported  good  fajth  motives  behind  alleged 
discriminatory  acts  was.  perhaps,  most  succinctly  put  by  the  Supreme 
Court  in  Burton  v.  Wilmington  Parking^  Authority  (365  U.S.  715. 
725  (1963)) : “It  is  no  consolation  to  an  individual  denied  the  equal 
protection  of  the  laws  that  it  was  done  in  good  faith.” 

The  fact  that  a governmental  agency  might  have  made  “numerous 
and  consistent  efforts”  toward  desegregation  has  not  yet  been  held 
to  negate  liability  for  an  otherwise  segregated  result.  Thus,  for  exam* 
pie,  in  Cooper  v.  Aaron  (358  U.S.  1 (1058))  the  local  school  board  ad* 
mittedly  had  been  “going  forward  with  its  preparation  for  desegre* 
gating  the  Little  Rock  [Arkansas]  school  system  ’ (358  U.S.  at  8) , but 
was  sSll  held  liable  when  it  abandoned  those  plans  in  the  face  of  stiff 
community  and  State  governmental  resistance.  See  also:  Watson  v. 
City  of  Memphis  (373  U.S.  526, 535  ( 1963) ) ; Orcen  v.  Kennedy , supra, 
at  1136.  . . . 

With  the  foregoing  considerations  in  mind,  then,  it  is  apparent  that 
tho  “dilemma”  with  which  the  Secretary  no  doubt  was  faced  and  with 
which  we  are  fully  sympathetic  nevertheless  cannot  bear  upon  the  ques- 
tion before  us.  For  example,  we  have  been  advised  that  any  further 
HUD  pressure  on  CHA  would  have  meant  cutting  off  funds  and  thus 
stopping  the  flow  of  new  housing  altogether.  Taking  this. assertion  as 
true,  still  the  basis  of  the  “dilemma”  boils  down  to  community  and  local 
governmental  resistance  to  “.  . . the  only  constitutionally  permissible 
State  policy. . . .”  Green  v.  Kennedy , supra,  at  1137,  a factor  which,  as 
discussed  aliove,  has  not  yet  been  accented  as  a viable  excuse  for  a 
segregated  result.  So  even 'though  we  folly  understand  the  Secretary’s 
position  and  do  not,  in  any  way,  wish  to  limit  the  exercise  of  his  dis- 
cretion in  housing  related  matters,  still  we  do  not  feel  free  to  carve  out  a 
wholly  new  exception  to  a firmly  established  general  rule  which,  for 
at  least  the  last  16  years,  has  governed  the  standards  of  assessing  liabil- 
ity for  discrimination  on  the  basis  of  race.14 

Turning  to  the  facts  now  before  us,  there  can  lie  no  question  that 
the  role  played  by  HUD  in  the  construction  of  the  public  housing  sys- 
tem in  Chicago  was  significant.  The  great  amount  of  funds  for  such 
construction  came  from  HUD.  Between  1050  and  1066  alone  HUD 
spent  nearly  $360  million  on  CHA  projects.  The  Secretary's  trial  brief 
acknowledged  that  “in  practical  operation  of  the  low-rent  honsing  pro- 
gram, the  existence  of  the  program  is  entirely  dependent  upon  con- 
tinuing, year  to  year,  Federal  financial  assistance.”  We  find  no  basis  in 
the  record  with  which  to  disagree  with  that  conclusion.  Moreover,  with- 
in the  structure  of  the  housing  programs  as  funded.  HUP  retained 
a large  amount  of  discretion  to  approve  or  reject  both  site  selection  and 
tenant  assignment  procednres  of  the  local  housing  authority.  Ht'Ds 
“annual  contributions  contract”  contained  detailed  provisions  con- 
cerning program  operations  and  was  accompanied  by  eight  pages  of 
regulations  on  the  subject  of  site  selection  alone. 

It  also  is  not  seriotislv  disputed  on  appeal  that  the  Secretary  exer- 
cised the  above  described  powers  in  a manner  which  perpetuated  a 
racially  discriminatory  housing  system  in  Chicago,  and  that  the  Serre- 


*•  - . . h ®>onld  go  irithont  saying  that  the  vitality  of  these  constitution'll  prin- 
ciples cannot  he  allowed  to  yield  simply  because  of  disagreement  with  thrtn." 
ftrrrrrn  x.  Board  of  Education  (Brown  II),  *npr%  at  800. 
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tary  and  other  HUD  officials  were  aware  of  that  fact.  The  actual 
aspects  of  that  segregated  system  are  fully  described  at  290  F.  Supp. 
007  and  we  shall  not  recount  them  here.  The  fact  that  HUD  knew  of 
such  circumstances  is  borne  out  by  the  district  court’s  specific  finding 
in  this  suit  that  HUD  tried  to  clock  “the  activity  complained  of, 
succeeded  in  some  respects,  but  continued  funding  knowing  of  the  pos- 
sible action  the  city  council  would  take.”  This  finding  is  supported  by, 
among  other  record  items,  the  HUD  letter  to  the  West  Side  Federation 
previously  refereed  to  (page  15),  and  by  the  affidavit  of  HUD  official 
Bergeron  recalling  his  unsuccessful  attempts  in  the  early  105O’s  “to 
enlist  [Mayor  Kennelly’s]  assistance  in  having  project  sites  located  in 
white  neighborhoods.” 

On  such  facts,  and  given  the  inapplicability  of  HUD’s  “good  faith” 
arguments,  we  are  unable  to  avoid  the  conclusion  that  the  Secretary’s 
past  actions  constituted  racially  discriminatory  conduct  in  their  own 
right.1*  The  fact  that  the  Secretary’s,  exercise  of  his  powers  may  have 
more  often  reflected  CHA’s  own  racially  discriminatoiy  choices  than 
it  did  any  ill  will  on  HUD’s  part,  does  not  alter  the  question  now  before 
us. 

We  are  fully  sympathetic  to  the  arguments  advanced  by  the  Govern- 
ment on  appeal,  especially,  ns  mentioned  above,  to  the  very  real  “dilem- 
ma” which  the  Secretary  faced  during  these  years.  On  the  other  hand, 
against  such  considerations  are  not  only  the  principles  of  law  dis- 
cussed heretofore,  but  also  two  recent  decisions  which  hold  against 
this  same  defendant  (or  predecessor)  and  which  deal  with  similar 
facts.  Shannon,  y.  BUD , supra ; Hicks  v.  Weaver,  supra.  We  do  not 
think  we  should  ignore  those  cases. 

In  holding  the  Secretary  liable  on  nearly  identical  facts  ns  are  now 
before  us,  the  Hicks  court  reasoned  as  follows: 


As  noted  above,  HUD  was  not  only  aware  of  the  situation 
in  Bogalusa  [Louisiana]  but  it  effectively  directed  and  con- 
trolled each  and  every  step  in  the  program.  HUD  thus  sanc- 
tioned the  violation  of  plaintiffs’  rights  and  was  an  active  par- 
ticipant since  it  could  nave  halteathe  discrimination  at  any 
step  in  the  program.  Consequently,  its  own  discriminatoiy 
conduct  in  this  respect  is  violative  of  42  UJS.C.  section  200Gd. 


(302 F.  Supp.  at 623). 

Likewise,  in  Shannon  the  third  circuit  recently  enjoined  further 
actum  on  a HUD  decision  to  change  a proposed 'housing  project  in 
Philadelphia  from  the  originally  contemplated  owner  occupied  build- 
ings to  a 100  percent  rent  supplement  assistance  program  (which  was 
found  to  be  the  “functional  equivalent  of  a low  rent  public  hooting 


* Ottf  bolding  Ultra  is  not  based  on  the  "Joint  participation”  doctrine  set  forth 
In  Bnrtor  v.  Wilmington  Parians  Anlhorilg,  tupro.  and  relied  upon  in  the  Dis- 
trict Court  litigation  below.  We  need  not  discuss  the  applicability  of  that  doctrine, 
tar  It  Is  concerned  with  a different  inquiry,  namely,  "npon  identifying  the  te- 
Unfsite  •slate  action’  *».  (Griffin  v.  Breehmiiffc.  402  U.8. . . „89  Law  Week  40M) 
sufficient  to  render  admitted  discrimination  actionable  under  the  Fourteenth 
Amendment  In  any  event,  contrary  to  the  Government's  assertions  on  appeal, 
“Joint  participation*  already  has  been  "extended”  to  federal  government  op- 
erations. Simpkins  v.  J toms  T.  Cone  Memorial  Bospital,  S23  F,  2d  939  (4  Clr„ 
1963).  cert  den.  878  tJ.S.  938:  Smith  v.  Hampton  TraMnp  School  for  Burses.  980 
FJ2d477  (4  Of.,  1986). 
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nroiect.”)  (430  F.  2d  at  819).  Tlic  Shannon  court  acknowledged  that 
i^JsUd  ^tlibimd  discretion  to 


* Wo  can  find  no  viable  basis  for  distinguishing  the  Hicks  »ndSA«n* 
non  decisions.  The  Secretary  contends  that  the  relief  *n 

those  two  cases  differed  from  that  which  is  sought  hero.  The  Go^™* 
ment’s  argument  is  entirely  correct,  but  lias  no  bearing  on  tte  issue  of 
actual  liability  which,  as  mentioned  previously  (page  6)  is  the  only 
issue  now  before  this  court  The  Governments  further  <»ntention, 
advanced  at  oral  argument  that  should be  distinguished l as 

involving  only  a more  stable  integrated  neighborhood  trying  to  stavo 
off  additional  public  housing,  is  also  factually  correct .but degallv  in- 
significant Such  a factor  might  arguably  affect  the  landing  of  in- 
dividual plaintiffs  to  bring  suit,  but  it  docs  not  alter  the  pertinent 
standard  for  answering  the  auestion  of  whether  or  not  racial  discrimi- 
nation in  tiie  funding  ana  approval  of  particular  programs  has 

Finally,  we  emphasize,  as  did  the  Shannon  court,  that:  “.  • • thcre 
will  be  instances  where  a pressing  case  may  be  made  for  the  rebuilding 
of  a racial  ghetto.”  (436  F.  2d  at  822.)  However,  the  situation  before 
us  now  already  has  Wn  held  not  to  constitute  such  a pressing  case, 
and  such  is  the  determinative  factor.  Where  the  court  m the  companion 
decision  previously  has  held  that  CHA’s  “deliberate  policy  to  separate 
the  races  cannot  bo  justified  by  the  good  intentions  with  which  other 
laudable  goals  are  pursued”  (296  F.  Supp.  at  ?14)^itis  not  po^blo 
with  consistency  to  apply  a lesser  standard  ngamst  HUD  in  assessing 
whether  it,  too. Is  liable  for  its  role  on  the  same  identical  facts. 

So,  even  while  we  are  fully  sympathetic  to  the  arguments  advanced 
by  the  Secretary  on  appeal,  we  must  conclude  that  the  great  weight 
of  the  caselaw  favors  plaintiffs’  position.  Since  there  exist  no  con- 
troverted issues  of  material  fact,  we  conclude  that  summary  judgment 
should  be  granted  in  plaintiffs’  favor  on  both  counts  I and  U of  the 
complaint,  we  hold  that  HUD,  through  its  Secretary,  violated  the 
due  process  clause  of  the  fifth  amendment  ( BoUtno  v.  Sharpe,  supntf 
Stela  v.  Weaver,  supra)  and  also  has  violated  section  601  of  the  Civil 
Rights  Act  of  1904  ( Shattnonv . HUD,mpra;  Hicks  v.  Weaver, supra). 

In  so  holding  we  state  only  that  the  Secretary  must  be  adjudged 
liable  on  these  particular  facts  and  again  point  out  that  our  holding 
should  not  be  construed  as  granting  a broad  license  for  interference 
with  the  programs  and  actions  of  an  already^  beleaguered  Federal 
agency.  It  mav  well  be  that  the  district  judge,  in  his  wise  discretion, 
will  conclude  that  little  equitable  relief  above  the  entry  of  a declaratory 
judgment  and  a simple  "best  efforts’'’  clause  will  be  necessary  to  remedy 
the  wrongs  which  have  been  found  to  have  heen^  committed.  > 

Such  considerations,  however,  are  not  the  subject  for  present  deci- 
sion. and  we  defer  to  tiie  district  court  for  their  resolution. 
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Gibbons,  circuit  judge. 

Pkintiffs-appcllants  in  this  action  arc  white  and  black  residents 
(some  homeowners  and  some  tenants) , businessmen  in,  and  representa- 
tives of  private  civic  organizations  in  the  East  Poplar  Urban  Renewal 
Area  of Philadelphia.  They  sue  in  their  own  right,  and  as  class  repre- 
sentatives of  others  similarly  situated  pursuant  to  rules  23  and  17  (b) 
of  the  Federal  Rules  of  Civil  Procedure.  The  individual  defendants 
are  those  Federal  officials  of  the  Department  of  Housing  and  Urban 
Development  responsible  for  implementing  the  several  Federal 
statutes  on  fair  housing  and  urban  development  The  Department  of 
Housing  and  Urban  Development  (HUD)  is  also  named  as  a de- 
fendant Their  complaint  seeks  a preliminary  and  a final  injunction 
against  the  issuance  of  a contract  of  insurance  or  guaranty,  ana  against 
the  execution  or  performance  of  a contract  for  rent  supplement  pay- 
ments, for  Fairmount  Manor,  an  apartment  project  which,  when  the 
complaint  was  filed,  was  about  to  be  constructed  in  the  East  Poplar 
Urban  Renewal  Area.  Jurisdiction  is  claimed  under  28  U.S.C.  1331 
(Federal  questions)  under  28  U.S.C.  1361  (mandamus  against  Federal 
officials),  under  28  U.S.C.  1343  (civil  rights),  and  28  U.S.C.  2201 
(declaratory  judgments).  A ntimoer  of  substantive  and  procedural 
irregularities  aro  alleged  in  the  steps  leading  to  Federal  approval  of 
the  contract  of  insurance  and  the  approval  of  the  project  for  a rent 
supplement  contract.  The  essential  substantive  complaint  is  that  the 
location  of  this  type  of  project  on  the  site  chosen  will  have  the  effect  of 
increasing  the  already  nigh  concentration  of  low  income  black  resi- 
dents in  the  East  Poplar  Urban  Renewal  Area.  The  essential  pro- 
cedural complaint  preserved  on  appeal  is  that  in  reviewing  and 
approving  this  type  of  project  for  the  site  chosen.  HUD  had  no  pro- 
cedures for  consideration  of  and  in  fact  did  not  consider  its  effect  on 
racial  concentration  in  that  neighborhood  or  in  the  city  of  Phila- 
delphia as  a whole. 

The  district  court  denied  plaintiffs’  application  for  a preliminary 
injunction.  It  also  denied  defendants’  rule  12  motion  to  dismiss  for 
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failure  to  state  a claim  or  for  lack  of  jurisdiction.  The  defendants 
then  filed  nn  answer  alleging  lack  of  standing  on  the  part  of  the 
plaintiffs,  sovereign  immunity,  administrative  discretion,  and  due 
compliance  with  all  substantive  and  procedural  requirements  of  the 
applicable  law.  An  accelerated  final  hearing  followed.  On  October  7, 
1969.  the  district  court  filed  an  opinion  containing  findings  of  fact  and 
conclusions  of  law  and  entered  a final  judgment  dismissing  the 
complaint 

We  have  been  advised  by  the  parties,  although  the  facts  do  not  fully 
appear  in  the  record,  that  while  the  suit  was  pending  construction  of 
Fmrmount  Manor  proceeded  to  completion  and  that  tne  projcct  is  now 
occupied.  Wo  have  also  been  advisca  that  no  mortgage  insurance  con- 
tract has  been  issued  by  HUD  insuring  a permanent  mortgage  on  the 
project 

Fairmount  Manor  is  designated  a “221(d)  (3  V’  project  This  typo 
housing  project  is  authorized  by  section  221(d)(3)  of  the  Housing 
Act  of  1954  (68  Stnt  590.599j  32  U.S.C.  sec.  17151(d)  (3) ) . This  mode 


may  insure  mortgages  on  housing  owned  by  eligible  sponsors 
for  the  entire  replacement  cost  of  the  project  (12  U.S.C.  sec.  17151 
(d)  (3)  (iii).  Sponsors  eligible  for  such  100  percent  mortgage 
insurance  include  private  nonprofit  corporations.  Philadelphia  Hous- 
ing Development  Corporation  (PIIDC)  is  nn  eligible  nonprofit  cor- 
poration which  was  formed  for  the  express  purpose  of  becoming  a 
sponsor  for  Fairmount  Manor.  It  made  application  to  IIUD  for  mort- 
gage insurance  under  section  221(d)(3),  21  U.S.C.  section  17151(d) 
(3),  which  was  approved  on  November  20,  1968.  As  is  often  the  case 
with  such  nonprofit  sponsors,  there  is  a connection  between  the  non- 
profit sponsor  and  a commercial  real  estate  developer,  in  this  case 
Abram  Singer  & Sons  (Singer) . 

Pent  supplement  contracts  arc  authorized  by  section  101  of  the  Hous- 
ing and  Urban  Development  Act  of  1965  (12  U.S.C.  sec.  1701s).  That 


statute  authorizes  HUD  to  contract  with 


“housing 


owners”  to  make 


annual  payments  on  behalf  of  “qualified  tenants.”  ^Qualified  tenants” 
are  individuals  or  families  having  incomes  below  the  maximum  per- 
mitted in  the  area  for  occupation  of  public  housing  dwellings  (12 
U.S.C.  ’ - 1 


or 

handicai  w , 

are,  in  snort,  tenants  who,  but  for  the  rent  supplement  contract  pur- 
suant to  which  the  Government  pays  part  of  their  rent,  would  be  living 
cither  in  low-rent  public  housing  or  in  shim  housing.  “Housing  own- 
ers,” for  purposes  relevant  to  this  case,  are  221(d)  (3)  nonprofit  spon- 
sors.1 Prior  to  its  approval  of  Fairmount  Manor  for  221(a)  (3)  mort- 


1 12  U.S.C.  1 170ls(b).  This  section  further  provides : Such  term  also  Includes 
a private  nonprofit  corporation  or  other  private  nonprofit  legal  entity,  a limited 
dividend  corporation  or  other  limited  dividend  legal  entity,  or  a cooperative  hous- 
ing corporation,  which  is  the  owner  of  a rental  or  cooperative  housing  project 
financed  under  a State  or  local  program  providing  assistance  through  loans,  loan 
insurance,  or  tax  abatement  and  which  prior  to  completion  or  construction  or 
rehabilitation  is  approved  for  receiving  the  benefits  of  this  section.  Subject  to  the 
limitations  provided  in  subsection  (h)  of  tjils  section,  the  term  "housing  owner" 
also  has  the  meaning  prescribed  In  such  subsection. 


615 


622 


«uro  insurance,  HUD  approved  PHDC  as  a “housing  owner’  and 
f^mount  Manor  os  a project  eligible  for  lOO-pcrcent  occupancy  by 
“qualified  tenants”  receiving  rent  supplement  assistance.  Such  approval 
d?d  not  require  that  PHDC  rent  only  to  “qualified  tenants,  but  only 
that  if  itdid  so  the  Government  would  pay  a rent  supplement  for  all 
such  tenants.  The  record  does  not  disclose  what  percentage  of  the 
tenants  now  occupying  the  project  are  qualified  tenants.  , 

Fail-mount  Manor  is  located  between  Sixth  ^d  Seveii !£?nSn^?rt? 
Fairmoimt  Avenue  and  Green  Street  in  North  Philadelphia.  It  is  with- 
in the  East  Poplar  Urban  Renewal  Area,  which  is  bounded,  in  turn, 
bv  Fifth  and  Ninth  Streets  and  Spring  Garden  Street  and  Girard 
Avenue.  East  Poplar  is  the  subject  of  an  urban  renewal  plan.  That 
plan  was  formulated  by  the  PhiladelphiaRcdevelopmcnt  Autfao^i 
i i f T .P  A 1 within  the  mcanimr  of  the  Hous- 


O 
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HtTD  to  advance  loans  and  grants  to  local  public  agencies  ror  uiw« 
renewal  projects.  The  LPA  first  formulated  an  urban  renewal  plan  for 
East  Poplar  on  October  24,  1958.  This  plan  was  formally  revised  on 
five  occasions,  and  the  presently  effective  plan  is  the  fifth  amended  plan 
for  East  Poplar,  dated  June  1964.  Federal  funds  were  made  available 
for  site  acquisition  and  other  purposes  in  connection  with  the  East 
Poplar  urban  renewal  plan  pursuant  to  a loan  and  grant  contract  bo- 

tWUnderlStion  lOUc/of  the  Housing  Act  of  1949  no  contract  may 
be  entered  into  bv  HUD  for  Federal  financial  assistance,  and  no  mort- 
gago  may  be  insured,  unless  there  is  presented  to  the  Secretary 

...  by  the  locality  a workable  program  for  community 
improvement  (which  shall  include  an  official  plan  of  action,  as 
it  exists  from  time  to  time,  for  effectively  dealing  with  the 
problem  of  urban  slums  and  blight  witlun  the  community  and 
for  the  establishment  and  preservation  of  a well-plann^ 
community  with  well^rgan  zod  residential  neighborhoods  of 
decent  homes  and  suitable  living  environment  for  adequate 
family  life),  for  utilizing  appropriate  private  and  public  re- 
source to  eliminate,  and  prevent  the  development  or  spread 
of.  Sums? and  urban  blight  ...  (42  U.S.C.  sec.  1451(c)). 

Section  105(d)  of  the  Housing  Act  of  1949  (42  U.S.C.  sec.  14o5(d)), 
provides: 

No  land  for  any  project  to  be  assisted  under  this  snbehapter 
pose  of  such  hearing. 

The  legislative  history  of  section  105(d)  indicates  that  it  was  intended 
to  rivethe public  in  an  nffected  area  an  opportamty  to  b«  heard  with 

regulations  respecting  the  manner  in  which  a LPA  will  satisfy  HUD 

*9ee  SSOoaf.  Rec.  4864  (1M9)  <«««*» Thb flmcndme0t 
to  the  bill  tras  propdied  from  the  flowbrSetitlof  Caitu 
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that  it  has  a workable  program  for  community  improvement.  Instead) 
the  agency  has  published  for  internal  departmental  use  an  Urban  Re- 
newal Handbook.  That  handbook  recognizes  that  a modification  of  an 
urban  renewal  plan  may  be  of  such  magnitude  as  to  require  a new  sec- 
tion 105(d)  hearing.  Urban  Renewal  Handbook,  RHA  7206.1,  chapter 
3.  The  handbook  also  specifies  what  submissions  must  be  made  by  a 
LPA  to  satisfy  HUD  respecting  compliance  with  the  workable  pro- 
gram for  community  improvement  under  section  101(c).  Among  the 
submissions  required  is  one  designated  R 215 : 

Report  on  minority  group  considerations,  if  project  will  re- 
sult in  substantial  net  reduction  in  supply  of  housing  in  proj- 
ect areas  available  to  racial  minority  families. 

The  last  time  a section  105(d)  hearing  was  held  on  a revision  of  the 
East  Poplar  plan  was  prior  to  the  fifth  amendment,  which  was  pre- 
pared by  the  LPA  in  June  of  1964  and  submitted  to  the  Urban  Re- 
newal Administration * in  October  1965.  That  submission  contained  a 
form  R 215  which  stated : 

The  proposed  redevelopment  of  this  section  of  the  East 
Poplar  Urban  Renewal  Area  is  for  residential  and  commercial 
purposes  and  will  not  result  in  a substantial  reduction  in 
housing  for  minority  group  families. 

The  original  urban  renewal  plan,  adopted  in  1959,  called  for  a 
combination  of  rehabilitation  of  structures  by  property  owners  in 
part  of  the  nrea;  and  of  site  acquisition  in  another  part.  Within  the 
tract  to  be  acquired  existing  structures  deemed  nonsalvageoble  were 
to  be  cleared,  and  salvageable  structures  were  to  be  conveyed  to  a 
redeveloper  for  rehabilitation  as  single  family  and  multifamily  owner 
occupied  dwellings.  In  addition  the  redeveolper  was  to  erect  244  single 
family  owner  occupied  units.  The  changes  approved  in  amendments  1 
through  6 left  these  features  of  the  plan  essentially  unchanged. 

PI  am  tiffs  claim  that  in  reliance  on  the  original  plan  and  subsequent 
amendments,  which  contemplated  redevelopment  of  the  Fairmount 
Manor  area  primarily  for  single  family  owner-occupied  homes,  they 
made  substantial  investments,  commitments,  and  in  some  cases  home 
purchases.  Rehabilitation  of  some  70  structures  originally  deemed 
salvageable  did  not  proceed  on  schedule  and  these  were  eventually 
vandalized.  In  1966  these  were,  with  HUD  approval  (granted  without 
a section  105(d)  hearing),  demolished.  Of  tne  244  new  single  fondly 
dwellings  only  70  have  oeen  erected  to  date. 

Thus  in  1966  the  vision  if  not  the  letter  of  the  fifth  amended  plan 
seemed  largely  frustrated  in  this  area  of  East  Poplar.  Singer,  because 
of  financial  contingencies  in  his  contract  with  the  LPA,  was  not 
technically  in  default  on  those  contracts.  Singer  proposed  a 221  (d)  (3) 
project  with  Federal  rent  supplements,  to  be  built  by  him  for  a non- 
profit sponsor.  The  LPA  entered  into  a revised  contract  with  Singer 
for  such  a project  on  September  26, 1967.  This  contract  referred  to  a 

•The  Urban  Renewal  Administration  was  an  agency  within  the  flooring  and 
Home  Finance  Agency  (flflFA).  That  organisational  structure  was  abolished, 
and  the  fractions  of  the  flflFA  transferred  to  the  Secretary  of  the  Department 
of  flooring  and  Urban  Development  In  1965.  Pobllc  Law  89*174.  Sept  9.  1966. 
79  Stat.  969, 42  U.S.O.  | 3634. 


ERIC 


* 


221(d)(8)  project  for  families  of  moderate  income,  but  it  is  undis- 
puted tlmt  at  nil  times  after  the  project  was  first  discussed  a 221(d) 
(8)  project  with  rent  supplements  was  contemplated.  Prior  to  tlio 
execution  of  the  September  20, 1067,  contract  between  Singer  and  the 
LPA,  the  proposed  change  in  the  plan  was  submitted  in  some  form  to 
the  HUD  Assistant  Regional  Administrator  for  Renewal  Assistance, 
who  on  Juno  30, 1007,  informed  the  LPA  that  the  maximum  housing 
density  permitted  by  the  urban  renewal  plan  would  have  to  bo  reduced 
ns  a prerequisite  to  HUD  approval  (exhibit  P-Gl).  A now  submission 
with  lower  housing  density  was  submitted.  On  November  3,  1967, 
the  HUD  Assistant  Regional  Administrator  advised  the  Regional 
Administrator  as  follows: 


Wo  have  reviewed  the  subject  application  in  accordance 
with  the  provisions  of  sections  2-2-3  and  2-2-4  of  volume  VII, 
Field  Service  Manual,  and  find  that  the  Alternate  Procedure 
No.  2,  Approval  of  Proposed  Revision  and  Local  Approvals 
by  the  Regional  Administrator  is  appropriate. 

Findings: 

1.  No  aspect  of  the  proposed  change  makes  necessary 
or  dcsimble  referral  to  the  Deputy  Assistant  Secretary 
for  Renewal  Assistance. 

2.  This  amendment  merely  reduces  the  maximum 
dwelling  unit  density  from  59  per  aero  to  32  in  a one 
block  area  of  the  project  consistent  with  FIIA  approval. 

3.  Since  this  revision  is  of  a minor  nature  and 
represents  no  substantial  departure  from  the  ordinance 
adopted  approving  the  previous  urban  renewal  plan,  no 
formal  approval  by  city  council  is  necessaiy. 

Recommendation : 

Your  approval  of  the  proposed  revision  to  the  urban  re- 
newal plan  is  recommended.  If  you  concur  in  the  above  find- 
ings, an  appropriate  letter  to  the  LPA  is  attached  for  your 
signature.  (Exhibit  P-61.) 

The  same  day  the  HUD  Regional  Administrator  approved  the  pro- 
posed revision  in  the  plan  (exhibit  P-61.)  There  was  no  final  approval 
for  rent  supplements,  however,  until  September  of  1968. 

The  November  3, 1967,  approval  of  a revision  in  the  plan  was  made 
without  any  section  105  (d)  hearing  and  without  any  submission  of  an 
R 216  Report  on  Minority  Considerations.  It  was  made  pursuant  to 
what  local  HUD  officials  describe  as  a “red  line”  procedure.  The 
Urban  Renewal  Handbook  states: 

A proposed  change  in  the  project  may  require  a now  public 
hearing  under  the  provisions  of  State  or  local  law  or  the 
contract  for  loan  and  grant.  The  LPA  shall  consult  the  re- 
gional office  concerning  the  necessity  for  a new  hearing. 
(RHA  7206.1,  ch.  3.) 

HUD  does  not  require  a public  hearing  with  respect  to  every  change 
in  a plan.  A memorandum  from  HUD  Assistant  Regional  Adminis- 
trator dated  December  29, . 1966,  formalizes  a procedure  for  approving 
minor  changes  in  a plan  in  an  informal  manner.  That  memorandum 
provides  in  part: 
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Sinco  all  red  pencil  chances  are  changes  to  the  renewal 
plan,  they  must  be  reviewed  by  the  planning  branch.  Hero  is 
where  the  regional  office  determines: 

(1)  Whether  the  change  constitutes  a material  alter- 
ation in  a basic  element  of  the  plan;  and 

(2)  Whether  or  not  the  change  is  acceptable  to  us  from 
a planning  viewpoint.  (Exhibit  P-G8,  p.  2.) 

The  change  in  the  plan  from  that  set  foith  in  the  fifth  amended  plan 
required  a change  in  zoning.  In  March  of  1908  the  citv  of  Philadelphia 
hold  a public  hearing  on  the  zoning  change  and  in  May  1908,  passed 
an  ordinance  approving  it.  This  zoning  amendment  hearing  was  not, 
however,  a public  hearing  pursuant  to  section  105(d),  since  IIUD 
had  long  since  determined  to  approve  the  change  in  the  plan  under 
the  “red  lino”  procedure.  Neither  in  November  1907,  when  the  revision 
to  the  plan  was  approved,  nor  in  September  1908,  when  Federal  offi- 
cials gave  final  approval  to  the  previously  requested  221(d)  (3)  mort- 
gage insurance  and  to  rent  supplement  assistance,  did  IIUD  require 
any  new  section  105(d)  hearing  or  any  now  submission  of  a Report 
on  Minority  Group  Considerations.  Plaintiffs  claim  these  actions  were 
invalid. 

In  addition  to  the  Housing  Act  of  1949,  plaintiffs  roly  on  two  other 
statutes.  These  are  title  "VT  of  the  Civil  Rights  Act  of  1904,  Public 
Law  88-352,  title  VI,  July  2,  1904  (78  Stat.  252,  42  U.S.C.  2000d 
ct  seq.),  and  titlo  VIII  of  the  Civil  Rights  Act  of  1908,  Public  Law 
90-284,  titlo  VIII,  April  11,  1968  (82  Stat.  81,  42  U.S.C.  3001  ct 
seq.) . The  1904  net  provides  in  part : 

No  person  in  the  United  States  shall,  on  the  ground  of  race, 
color,  or  national  origin,  bo  oxcluded  from  participation  in, 
be  denied  the  benefits  of,  or  bo  subjected  to  discrimination 
under  any  program  or  activity  receiving  Federal  financial 
assistance.  (42  U.S.C.  2000d.) 

Each  Federal  department  which  is  empowered  to  extond 
Federal  financial  assistance  to  any  program  or  activity,  by 
way  of  grant,  loan?  or  contract  other  than  a contract  of  insur- 
ance or  guaranty,  is  authorized  and  directed  to  effectuate  the 
provisions  of  section  2000d  of  this  title  with  respect  to  such 
program  or  activity  by  issuing  rules,  regulations,  or  orders  of 
general  applicability  which  shall  bo  consistent  with  the 
achievement  of  the  objectives  of  the  statute  authorizing  the 
financial  assistance  in  connection  with  which  the  action  is 
taken. ...  (42  U.S.C.  sec.  2000d-l ) . 

The  1968  net  provides  in  part : 

It  is  tho  policy  of  the  United  States  to  provide,  within  con- 
stitutional limitations,  for  fair  housing  throughout  the 
United  States  (42  U.S.C.  sec.  3001 ) . 

(d)  Tho  Secretary  of  Housing  and  Urban  develop- 
ment shall 

* * * * * 

(6)  Administer  the  programs  and  activities  relat- 
ing to  housing  and  urban  development  in  a manner 
affirmatively  to  further  the  policies  of  this  subchap- 
ter (42  U.S.C.  3608(d)(5)). 

72-100—72 10 
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The  1968  Civil  Rights  Act  in  other  sections  prohibits  n number  of  dis- 
criminatory practices  in  the  sale,  rental,  financing,  or  brokerage  of 
housing,  and  provides,  with  respect  to  such  practices,  an  enforcement 
machinery  (42  U.S.C.  sec.  3610).  The  section  quoted  above,  however, 
rofers  to  the  Secretary’s  duties  with  respect  to  IIUD’s  own  programs 
and  activities. 

Read  together,  the  Housing  Act  of  1949  and  the  Civil  Rights  Acts 
of  1968  show  a progression  in  the  thinking  of  Congress  ns  to  what 
factors  significantly  contributed  to  urban  blight  and  what  stops  must 
bo  taken  to  revorse  the  trend  or  to  present  the  recurrence  of  such 
blight.  In  1949  tho  Secretary,  in  examining  whether  a plan  presented 
by  a LP9  included  a workable  program  for  community  improvement, 
could  not  act  unconstitutionally,  but  possibly  could  act  neutrally  on 
the  issue  of  racial  segregation.  By  1964  ho  was  directed,  when  con- 
sidering whether  a program  of  community  development  was  workable, 
to  look  at  the  effects  of  local  planning  action  ana  to  prevent  discrim- 
ination in  housing  resulting  from  such  action.  In  1968  ho  was  directed 
to  act  affirmatively  to  achieve  fair  housing.  Whatever  were  the  most 
significant  features  of  a workable  program  for  community  improve- 
ment in  1949,  by  1964  such  a program  had  to  be  nondiscriminatory  in 
its  effects,  ana  by  1968  the  Secretary  hod  to  affirmatively  promote  fair 
housing. 

The  interrelationship  of  the  Housing  Act  of  1949  and  tho  1964  Civil 
Bights  Act  is  recognized  in  the  regulations  issued  by  HUD.  24  CFR 
1.1-1 .7.  Those  regulations  do  not  apply  to  insurance  or  guaranty  con- 
tracts, 24  CFR  1.8, 4 but  they  do  apply  to  urban  renewal  programs 
under  the  Housing  Act  of  1949,  ana  to  “any  assistance  to  any  person 
who  is  the  ultimate  beneficiary  under  such  program  or  activity”  24 
CFR  1.3(3).  Such  porsons  include  rent  supplement  beneficiaries.  Tho 
regulations  provide: 

A recipient,5  in  determining  the  location  or  types  of  hom- 
ing^ . . . financial  aid  or  other  benefits  which  will  be  pro- 
vided unaor  any  such  program  or  activity,  or  the  class  of 
persons  to  whom,  or  the  situations  in  which,  such  housing, 

. . . financial  aid,  or  other  benefits  will  be  provided  . . . 
or  the  class  of  porsons  to  be  offered  an  opportunity  to  par- 
ticipate in  any  such  program  or  activity,  may  not,  directly  or 
through  contractual  or  other  arrangements,  utilize  criteria 


4 Although  authority  to  issue  mortgage  insurance  is  unaffected  by  the  Civil 
Rights  Act  of  1004,  42  U.S.C.  2000d-4,  that  exception  has  no  bearing  on  the 
outcome  of  this  case.  The  Federal  assistance  involved  here  is  a combination  of 
rent  supplements  and  mortgage  insurance.  The  rent  supplement  program  comes 
within  the  terms  of  42  U.S.O.  2000d,  and  is  not  excepted  by  42  U.S.C.  2000d-4. 
Thus  in  passing  on  this  version  in  the  urban  renewal  plan,  HUD  was  not  en- 
titled to  overlook  the  prohibitions  of  the  1004  Civil  Rights  Act  Moreover,  in  the 
duties  imposed  on  the  Secretary  by  the  Civil  Rights  Act  of  1008,  there  is  no 
distinction  between  mortgage  insurance  and  other  programs  relating  to  housing 
and  urban  development  42  U.S.0. 8008(d)  (5). 

* A "recipient'* *  is  not  to  be  confused  with  an  "ultimate  beneficiary.’'  Recipients 
include  all  political  subdivisions,  public  agencies  organizations,  institutions,  or 
individuals  to  whom  Federal  financial  assistance  is  extended,  directly  or  through 
another  recipient,  for  any  program  or  activity,  or  who  otherwise  participates  in 
carrying  out  such  program  or  activity  ...  (24  0JT.R.  8 1.2(f) ). 

The  LPA,  whose  actions  are  the  focus  of  this  case,  is  a recipient  within  this 
definition. 
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or  methods  of  administration  which  have  the  effect  of  sub- 
jecting persons  to  disci'imination  because  of  their  race  . . . 
or  have  the  effect  of  defeating  or  substantially  impairing  the 
objectives  of  the  program  or  activity  as  respect  persons  of  a 
particidar  race } cold'  or  national  origin.  (24  CFE  1.4(b)  (2) 

(i)).  [Emphasis  added.] 

This  regulation,  issued  on  the  authority  of  the  Civil  Eights  Act  of 
1064, 42  U.S.C.  2000d-l,  was  in  effect  when  “red  line”  approval  for  a 
change  to  a 221(d)  (3)  project  was  given  in  1067  and  when  final  ap- 
proval of  mortgage  insurance  and  ront  supplement  assistance  was 
given  in  1068.  The  regulation  marks  a recognition  by  the  agency 
charged  with  enforcement  that  the  1064  act  must  be  read  in  pari 
materia  with  the  other  statutes  doaliug  with  housing  and  urban  devel- 
opment. In  particular  in  adopting  an  “effects”  test  rather  than  an 
“intention”  test  for  reviewing  local  actions  respecting  location  of  types 
of  housing,  the  regulation  recognizes  that  the  1064  act  gave  refined 
meaning  to  the  requirement  in  the  Housing  Act  of  1040  of  a “workable 
program  for  community  improvement.”  42  U.S.C.  145iJ(c).  While  no 
regulations  have  been  issued  under  that  part  of  the  Civil  Eights  Act 
of  1068  applicable  to  the  administration  of  HUD’s  own  programs, 
42  U.S.C.  3608(d)  (6),  that  statute,  too,  must  be  read  as  a refinement 
of  the  “workable  program  for  community  improvement”  requirement. 

The  issue  then,  is  whether,  when  IIUD  approved  a change  from  an 
urban  renewal  plan  which  contemplated  substantial  owner  occupied 
dwellings  to  a plan  which  contemplated  221(d)(3)  dwellings  with 
ront  supplement  assistance,  the  procedures  which  it  followed  were  in 
adequate  compliance  with  the  1949  Housing  Act  and  the  1964  and 
1968  Civil  Eights  Acts. 

The  defendants  challenge  the  standing  of  these  plaintiffs  to  rise 
that  issue.  The  district  court  held  that  they  had  the  requisite  standing. 
We  agree. 

The  question  of  standing  to  challenge  agency  actions  in  the  admin- 
istration of  the  Federal  Housing  Act  has  arisen  heretofore  in  the  con- 
text of  an  agency’s  duty  to  require  adequate  relocation  housing  for 
minority  group  residents  removed  by  virtue  of  site  acquisition.  Nor- 
walk GORE  v.  Norwalk  Redevelopment  Agency  (395  F.2d  920  (2d 
Cir.  1968) ) : Powelton  Civic  Home  Owners  Ass'n.  v.  HUD  (284  F. 
Snpp.  809  (E.D.  Pa.  1968) ) ; Western  Addition  Community  Organiza- 
tion v.  Weaver  (294  F.  Supp.  433, 441  (N.D.  Cal.  1968) ).  Those  cases 
recognized  the  standing  to  sue  of  members  of  the  potentially  displaced 
community.  By  virtue  of  the  specific  statutory  provisions  prohibiting 
grants  or  loans  to  a LPA  in  the  absence  of  an  adequate  relocation  pro- 
gram, 42  U.S.C.  1455(c).  such  persons  are  clearly  within  the  zone  of 
interests  to  be  protected  by  the  statute,  cf . Association  of  Data  Proc- 
essing Service  Organizations , Inc.  v.  Gamp  (397  CF.S.  50  (1970) ) , and 
thus  their  standing  is  somewhat  clearer  than  that  of  the  instant  plain- 
tiffs. It  lias  also  been  held  that  potential  residents  of  federally  assisted 
housing  projects  have  standing  to  challenge  agency  decisions  as  to  the 
site  of  those  projects.  Hicks  v.  Weaver  (302  F.  Supp.  619  (E.D.  La. 
1969)) ; Gautreaux  v.  Chicago  Housing  Authority  (265  F.  Supp.  582 
(N.D.  111.  1967) ) . In  these  cases,  too,  the  potential  residents,  claiming 
discriminatory  site  selection,  were  within  the  zone  of  interests  protected 
by  the  statute.  In  North  City  Area-Wide  CounoU , inc.  v.  Rorrmey  (428 
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F.2d  754  (3d  Cir.  1070) ),  this  court  found  that  a citizens'  group  had 
standing  to  sock  review  of  a change  in  citizen  participation  in  the 
Model  Cities  program.  There,  too,  it  avus  rather  clear  that  the  pro- 
testing plaintiffs  were  within  the  zone  of  interests  protected  by  the 
Model  Cities  statute,  42  U.S.C.  3301  ct  scq.  The  defendants  point  out 
that  the  instant  plaintiffs  are  neither  displaced  residents  nor  potential 
occupants  and  that  the  HUD  action  which  they  challenge  was  not  taken 
under  the  Model  Cities  statute.  Such  persons,  they  say,  have  too  remote 
an  interest  to  confer  standing  on  them  to  challenge  these  administrative 
actions.  Wo  do  not  agree.  Certainly  the  dispute  which  they  seek  to  have 
adjudicated  will  be  presented  in  an  adversary  context.  F last  v.  Cohen 
(302  U.S.  83, 101  ( 1908) ) . The  test,  for  article  III  purposes,  is  whether 
or  not  plaintiffs  allege  injury  in  fact.  They  do  indeed.  They  allego  that 
the  concentration  of  lower  income  black  residents  in  a 221(d)  (3)  rent 
supplement  project  in  their  neighborhood  will  adversely  affect  not  only 
their  investments  in  homes  and  businesses,  but  even  the  very  quality  of 
their  daily  lives.  They  claim,  moreover,  that  they  have  been  aggrieved 
by  agency  action  within  the  meaning  of  section  10(a)  of  the  Adminis- 
trative Procedure  Act.  5 U.S.C.  702.  Classes  of  preons  deemed  by  the 
courts  to  bo  sufficiently  aggrieved  by  agency  action  for  standing  to  sue 
are  expanding  Association  of  Data  Processing  Service  Organizations, 
Inc.  v.  Camp , supra;  Barlow  v.  Collins  (397  U.S.  159  (1970) ) ; Scenic 
Hudson  Preservation  Conf.  v.  FPC  (354F.2d008,G10  (2d  Cir.  19G5)) ; 
Office  of  Communication  of  United  Church  of  Christ  v.  FPC  (359 
F.2d  994,  1000  (D.C.  Cir.  1900)).  The  plaintiffs  here,  perhaps  more 
than  the  displaced  and  relocated  former  residents  or  the  potential 
occupants  of  now  housing,  are  vitally  affected  by  the  adequacy  of  the 
particular  program  of  community  improA'einent  for  the  preservation 
of  a residential  community  with  decent  homes  and  a suitable  living 
environment  which  they  seek  to  challenge.  42  U.S.C..  1451(c). 

Bnt,  say  the  defendants,  even  assuming  standing  in  the  article  III 
sense  and’  in  the  sense  of  5 U.S.C.  702,  this  is  a case  of  agency  action 
committed  to  agency  discretion  by  law.  Neither  in  the  Housing  Act  of 
1949. 42  U.S.C.  1450  ctscq.,  nor  in  the  relevant  provisions  of  the  Hous- 
ing Act  of  1954, 12  U.S.C.  17151,  and  the  Housing  and  Urban  Develop- 
ment Act  of  1965,  12  U.S.C.  1701s,  do  wo  find  language  which  ex- 
pressly or  by  necessary  implication  would  make  unreviewable  IIUD’s 
decision  to  permit  modification  of  the  East  Poplar  urban  renewal  plan 
by  substituting  a different  typo  of  housing  than  was  contemplated  in 
earlier  versions  of  the  plan.  Congressional  intent  to  commit  agency 
action  to  unreviewable  discretion  must  appear  from  “clear  and  con- 
vincing evidence.”  Abbott  Laboratories  v.  Gardner  (387  U.S.  136, 141 
(1967) ) . There  is  no  such  evidence  in  the  statutes  under  which  HUD 
acted  in  this  case.  The  district  court  concluded  that  some  HUD  deci- 
sions under  the  Housing  Act  of  1949  are  reviewable.  It  said : 

Wo  think  it  clear  that  avo  are  cmpoAVored  to  revioAv  the 
agency's  adherence  to  its  OAvn  procedural  requirements. 
Thorpe  x.  Housing  Authority  of  Durham  (393  U.S.  268 
(1969)),  particularly  Avhcre,  as  here,  the  statutory  require- 
ment for  a hearing  from  which  HUD’s  red  line  standards 
are  drawn,  42  US.C.A.  1455(d),  is  itself  a mandatory 
requirement  in  every  loan  and  grant  contract.  42  U.S.C.A. 

1455,  see  Western  Addition  Community  Organization  v. 
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Weaver  (294  F.  Snpp.  483,  422  (N.D.  Calif.  1968)).  There- 
fore, while  we  think  it  appropriate  that  IIUI)  be  given  some 
discretion  to  implement  the  ml  line  procedure,  it  seems  clear 
that  such  discretion  could  notlx)  beyond  the  reach  of  judicial 
review  contemplated  in  the  Administrative  Procedure  Act, 
5 U.S.O.A.  706  . . . (305  F.  Supp.  at  214). 


The  district  court  then  drew  a distinction  between  the  decision 
whether  the  proposed  change  qualilicd  for  “red  line”  treatment,  and 
the  decision  whether  a given  “rod  line”  change  was  acceptable  from 
a planning  viewpoint.  The  former  decision,  involving  a determination 
that  a proposed  change  was  not  a material  alteration  of  the  plan, 
was  sajd  to  be  rcviowable.  The  latter,  involving  planning  judgments, 
was  said  to  be  nnrovicwable.  'The  district  court  then  addressed  itself 


to  a determination  of  the  basic  elements  of  the  fifth  amendment  to  the 
East  Poplar  urban  renewal  plan. 

IIUD  contended  that  land  nsc  controls  arc  the  determinative  factoi'S, 
and  that  the  introduction  of  Fairmount  Manor  was  not  such  a basic 
change  in  the  land  uses  proposed.  It  defended  its  decision  to  grant 

“iwl  nnnmvnl  ■fm*  Hin  timifW  oliinflv  tlin  mlufiimlu  miiiAi* 


bed  lino”  approval  for  the 
changes  which  were  rcquirec 
Plaintiffs  contend  that  a muc 


>rojcct  chiefly  on  the  relatively  minor 
in  the  applicable  zoning  ordinances, 
more  sophisticated  judgment  must  bo 
made  and  many  factors  besides  land  use  must  bo  taken  into  considera- 
tion in  deciding  if  an  urban  renewal  plan  encompasses  or  is  part  of  a 
workable  program  for  community  improvement.  They  contend  that 
an  essential  part  of  the  East  Poplar  plan  was  that  resident  home 
ownership  would  tend  to  create  a more  stable  and  racially  balanced 
environment.  They  contend  that  the  change  to  221  (d)  (3)  rent  supple- 
ment housing  introduced  into  a neighborhood  in  which  there  wore 
already  a large  number  of  public  low  rent  housing  projects  another 
project  for  the  same  socioeconomic  groui). 

The  district  court  found  that  some  degree  of  sales  housing  was  an 
element  of  the  plan.  It  held,  however,  that  approval  of  the  change  to 
221(d)(3)  rent  supplement  housing  was  one  which  HUD  could,  in 
its  discretion,  make  as  a “red  line’” change.  The  significance  of  this 
holding  was  that  it  approved  a HTJD  procedure  winch  eliminated  the 
necessity  for  both  a section  105(d)  public  hearing  and  a roi>ort  on 
minority  group  considerations.  It  approved  a procedure,  in  other 
words,  which  foreclosed  any  inquiry  into  the  effect  of  the  change  in 
typo  of  housing  on  racial  concentration  in  the  East  Poplar  area  or  in 
Philadelphia  ns  a whole.  By  permitting  HUD  to  concentrate  on  land 
use  considerations  it  permitted  that  agency  to  disregard  the  fact  that 
from  a social  standpoint  a 221(d)(3)  project  with  100  percent  rent 
supplement  occupancy  is  the  functional  equivalent  of  a low  rant  public 
housing  project. 

The  defendants  assert  that  IIUI)  has  broad  discretion  to  choose 
between  alternative  methods  of  achieving  the  national  housing  objec- 
tives set  forth  in  the  several  applicable  statutes.  They  argue  that  this 
broad  discretion  permitted  IIUD  in  this  case  to  make  an  nnrcvicwablc 
choice  betwen  alternative  types  of  housing.  We  agree  that  broad 
discretion  may  be  exercised.  But  that  discretion  must  bo  exorcised 
within  the  framework  of  the  national  policy  against  discrimination 
in  federally  assisted  housing,  42  U.S.C.  2000d,  and  in  favor  of  fair 
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housing.  42  U.S.C.  3601.  When  an  administrative  decision  is  made 
without  consideration  of  relevant  factors  it  must  be  set  asido.  Scenic 
Hudson  Presentation  Gonf.  v.  FPO,  supra  at  612.  Hem  tlio  agency 
concentrated  on  land  use  factors  and  made  no  investigation  or  deter- 
mination of  the  social  factors  involved  in  the  choice  of  typo  of  housing 
which  it  approved.  Whether  such  exclusive  concentration  on  land  use 
factors  was  originally  permitted  under  the  Housing  Act  of  1049,  since 
1064  such  limited  consideration  has  been  prohibited. 

Oddly  enough,  HUD  in  its  Low  Rent  Housing  Manual  recognizes 
that  concentration  of  low  rent  public  housing  can  have  advorso  social, 
and  hence  planning,  consequences.  Paragraph  4(g)  of  that  manual 
provides: 

• • • [«]ny  proposal  to  locate  housing  only  in  areas  of 
racial  concentration  will  bo  prima  facie  unacceptable  and 
will  bo  returned  to  the  local  authority  for  further  consid- 
eration. 

If  there  is  a distinction  between  the  effects  of  site  selection  of  low 
rent  public  housing  and  of  221  (a)  (3)  rent  supplement  housing,  such 
distinction  has  not  been  developed  in  the  record  before  us.  No  similar 
regulations  applicable  to  221(d)(3)  projects  or  to  the  rent  supple- 
ment program  have  been  issued,  though  these  programs,  operating  in 
conjunction,  would  seem  to  have  the  same  potential  for  perpetuating 
racial  segregation  as  the  low  rent  public  housing  program  has  had. 
See  Gautrc.aux  v.  Chicago  Housing  Authority  (296  F.  Supp.  907 
(N.D.  111.  1960) ) ; Hicks  v.  Weaver, supra. 

Defendants  contend  that  the  interests  which  plaintiffs  seek  to  vindi- 
cate are  adequately  protected  by  the  complaint  and  enforcement  proce- 
dures of  title  VIII  of  the  Civil  Rights  Act  of  1968,  42  U.S.C.  3610- 
3613,  and  title  VI  of  the  Civil  Rights  Act  of  1964, 42  U.S.C.  2000d-L 
They  contend  plaintiffs  could  have  nnd  did  not  exhaust  enforcement 
remedies  therein  provided.  We  do  not  agree.  Those  sections  of  the  1903 
act.  establish  a complaint  nnd  enforcement  procedure  for  the  redress 
of  discriminatory  housing  practices  prohibited  by  sections  804,  805 
nnd  806  of  the  act,  42  U.S.C.  3604, 3605,  3606.  The  complaint  and  en- 
forcement. procedures  do  not  pertain  to  the  SecretaiVs  affirmative 
duties  under  section  808jfd)  (6)  of  the  1968  act,  42  U.S.C.  3608(d)  (5), 
or  under  the  1964  Civil  Rights  Act,  or  under  the  Housing  Act  of  1949. 
As  to  these  affirmative  duties  judicial  review  of  his  actions  is  avail- 
able as  outlined  hereinabove.  Similarly,  the  procedures  afforded  under 
the  Civil  Rights  Act  of  1964  are  designed  to  provide  redress  against 
specific  discriminatory  acts,  and  do  not  pertain  to  the  adequacy  of 
HUD  procedures. 

Finally,  defendants  contend  that  there  was  no  evidence  in  the  record 
below  or  discriminatory  site  selection  in  the  location  of  rant  supple- 
ment projects.  Tn s district  court  found : 

What  proof  there  is  on  this  question  shows  without  dispute 
that  rant  subsidy  housing  is  evenly  and  well  disbursed  within 
the  city  as  well  as  without,  in  both  ghetto  and  nonghettoareas. 

(305  F.  Supp.  at  226). 

Leaving  to  one  side  the  plaintiffs’  contention  that  this  finding  goes  be- 
yond the  proof  and  is  in  any  event  the  result  of  the  district  court’s  cir- 


* 


cumscription  of  evidence  on  that  point,  we  think  the  finding  is  irrelev- 
ant. Congress  has  since  1049  refined  its  view  of  the  factors  relevant  to 
achieving  national  housing  objectives.  At  least  under  the  19G8  Civil 
Rights  Act,  and  probably  under  the  1964  Civil  Rights  Act  as  well, 
more  is  required  of  HUD  than  a determination  that  some  rent  supple- 
ment housing  is  located  outside  ghetto  areas.  Even  though  previously 
located  rent  supplement  projects  were  located  in  nonghetto  areas  the 
choice  of  location  of  a given  project  could  have  the  “effect  of  subject- 
ing persons  to  discrimination  because  of  their  race  ...  or  have  the 
effect  of  defeating  or  substantially  impairing  accomplishment  of  the 
objectives  of  the  program  or  activity  as  respect  persons  of  a particular 
race.  ...”  24  CFR  1.4(b)  (2)  (i).  That  effect  could  arise  by  virtue  of 
the  undue  concentration  of  persons  of  a given  race,  or  socioeconomic 
group,  in  a given  neighborhood.  That  effect  could  be  felt  not  only  bv 
occupants  of  rent  supplement  housing  and  low  cost  -housing,  but  b'v 
occupants  of  owner  occupied  dwellings,  merchants,  and  institutions  in 
tho  neighborhood.  Possibly  before  1904  the  administrators  of  the  Fed- 
eral housing  programs  could,  by  concentrating  on  land  use  controls, 
building  code  enforcement,  and  physical  conditions  of  buildings,  re- 
main blind  to  the  very  real  effect  that  racial  concentration  has  had  in 
tho  development  of  urban  blight.  Today  such  color  blindness  is  im- 
permissible. Increase  or  maintenance  of  racial  concentration  is  prima 
facie  likely  to  lead  to  urban  blight  and  is  thus  prima  facie  at  variance 
with  the  national  housing  policy.  Approval  of  Fairmount  Manor  under 
the  “red  line”  procedure  produced  a decision  which  failed  to  consider 
that  policy. 

The  only  institutionalized  methods  which  have  been  called  to  our 
attention  by  which  HUD  can  obtain  the  information  necessary  to  make 
an  informed  decision  on  the  effects  of  site  selection  or  type  selection  of 
housing  on  racial  concentration  are  the  public  hearings  specified  by 
section  105(d)  of  the  1949  act  and  the  Repovt  on  Minority  Group 
Considerations  (Rr-215)  required  by  the  Urban  Renewal  Handbook  as 
a pail;  of  a project  application.  A public  hearing  at  the  local  level  would 
be  an  obvious  means  for  obtaining  the  relevant  information.  We  do 
not  now  hold  that  such  a public  hearing  is  the  onty  acceptable  means. 
A requirement  for  a report  from  the  applicant,  such  as  the  Report,  on 
Minority  Group  Considerations  (R-216),  may  be  an  acceptable  alter- 
native. The  Agency,  with  its  own  expertise,  may  find  an  alternative 
preferable  to  either.  We  hold,  however,  that  the  Agency  must  utilize 
some  institutionalized  method  whereby,  in  considering  site  selection 
or  type  selection,  it  has  before  it  tho  relevant  racial  ana  socioeconomic 
information  necessary  for  compliance  with  its  duties  under  the  1904 
and  19G8  Civil  Rights  Acts. 

Plaintiffs  urge  that,  some  sort  of  adversary  hearing  or  at  least  an 
opportunity  for  residents  in  the  area  to  be  heard  should  be  required. 
They  rely  on  the  district  court  decision  in  Poivclton  Civic  Homeowners 
Aaa’n.  v.  HUD,  supra.  Without  suggesting  how  this  court  would  rule 
on  the  Powelton  situation,  wo  think  a case  involving  the  adequacy  of 
relocation  procedures  which  are  dealt  with  specifically  in  the  Housing 
Act  of  1949,  42  U.S.C.  1455(c),  is  distinguishable  from  the  more  gen- 
eral problem  of  racial  concentration  presented  here.  In  this  case  the 
judgment  to  be  made  by  HUD  is  quasi-legislative.  So  long  as  it  adopts 
some  adequate  institutional  means  for  marshaling  the  appropriate  leg- 
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islativo  facts,  the  rights  of  affected  residents  will  be  adequately  pro- 
tected, we  think  by  the  opportunity  to  obtain  judicial  review  pursuant 
to  the  Administrative  Procedure  Act  after  the  Agency  decision.  For 
deliberately  discriminatory  action  by  a LPA  there  arc  other  adversary 
type  remedies  available,  41  U.S.C.  3(>10  ct  sen.,  42  U.S.C.  2000d-l;  24 
CFR  1.7(b).  , . ' 

The  report  on  minority  group  considerations.  (R.  215)  as  specified 
in  the  Urban  Renewal  Manual  which  was  in  effect  at  the  time  of  the 
agency  action  here  challenged  is  not  in  our  judgment  adequate  to  the 
purpose.®  It  is  apparently  required  only  if  the  project  will  result  in  a 
substantial  net  reduction  in  supply  of  housing  in  the  project  area 
available  to  racial  minority  families.  That  is  obviously  a consideration, 
but  it  is  not  enough.  The  effect  of  a substantial  net  increase  in  racial 
minority  families  in  the  area  as  a result  of  the  project  is  an  equally 
obvious  consideration.  Without  in  any  wiiy  attempting  to  limit  the 
agency  in  the  exercise  of  its  own  administrative  expertise,  we  suggest 
that  some  consideration  relevant  to  a proper  determination  by  ITUD 
include  the  following : 

1.  "What  procedures  wore  used  by  the  LPA  in  considering  the 
effects  on  racial  concentration  when  it  made  a choice  ofj  site  or  of 
type  of  housing? 7 

2.  What  tenant  selection  methods  will  bo  employed  with  respect 
to  the  proposed  project  ? 

3.  How  has  the  LPA  or  the  local  governing  body  historically 
reacted  to  proposals  for  low-income  housing  outside  areas  of 
racial  concentration? 

4.  Where  is  low-income  housing,  both  public  and  publicly 
assisted,  now  located  in  the  geographic  area  of  the  LPA? 

6.  Where  is  middle  income  and  luxury  housing,  in  particular 
middle  income  and  luxury  housing  with  Federal  mortgage  insur- 
ance guarantees,  located  in  the  geographic  area  of  the  LPA? 

6.  Are  some  low-income  housing  projects  in  the  geographic 
area  of  the  LPA  occupied  primarily  by  tenants  of  one  race,  and 
if  so,  where  are  they  located  i 

7.  What  is  the  projected  racial  composition  of  tenants  of  the 
proposed  project? 

8.  Will  the  project  house  school  age  children  and  if  so  what 
schools  will  they  attend  and  what  is  the  racial  balance  in  those 
schools? 

0.  Have  the  zoning  and  other  land  use  regulations  of  the  local 
governing  body  in  the  geographic  area  of  the  LPA  had  the  effect 
of  confining  low-income  housing  to  certain  areas,  and  if  so  how 
has  this  affected  racial  concentration  ? 

10.  Are  there  alternative  available  sites  ? 

11.  At  the  site  selected  by  the  LPA  how  severe  is  the  need  for 
restoration,  and  are  other  alternative  means  of  restoration  avail- 
able which  would  have  preferable  effects  on  racial  concentration 
in  that  area? 

* 

•The  requirements  for  the  Report  on  Minority  Group  Considerations  now 
specified  in  the  Urban  Renewal  Manual  are  far  more  extensive,  requiring  a 
statement  on  the  expected  effect  on  racial  concentration.  RHA  7207.1,  ch.  5,  § 2. 

7 C.,  El  Cortes  JIcAghts  Residents  and  Property  Owners  Ass'n  v.  Tucson  IIous- 
ing  A util.,  10  Ariz.  App.  132, 457  P.2d  297  (1000) . 
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The  foregoing  considerations  arc  confined  to  the  geographic  area 
served  by  the  LPA.  We  do  not  suggest  that  by  so  confining  our  lists 
we  would  restrict  HUD  to  a review  of  factors  operating  only  within 
such  geographic  area.  The  time  may  come  when,  in  order  to  achieve 
the  goals  of  the  national  housing  policy,  HUD  will  have  to  take  steps 
to  overcome  the  cfi'ccts  of  contrasts  in  urban  and  suburban  land  use 
regulations.  What  those  steps  should  be  we  do  not  here  suggest. 

Nor  are  wo  suggesting  that  desegregation  of  housing  is  the  only  goal 
of  the  national  housing  policy.  There  will  be  instances  where  a press- 
ing case  may  be  made  for  the  rebuilding  of  a racial  ghetto.  We  hold 
only  that  the  agency’s  judgment  must  be  an  infonned  one;  one  which 
weighs  the  alternatives  and  finds  that  the  need  for  physical  rehabilita- 
tion or  additional  minority  housing  at  the  site  in  question  clearly  out- 
weighs the  disadvantage  of  increasing  or  perpetuating  racial  concen- 
tration. 

Thus  the  district  court  judgment  dismissing  the  complaint  must 
be  reversed.  This  brings  us  to  a consideration  of  possible  remedies.  The 
defendants  suggest  that  because  the  project  has  been  completed  and 
occupied  by  rent  supplement  tenants  there  is  no  longer  any  relief 
which  may  feasibly  be  given.  The  completion  of  the  project  and  the 
creation  of  intervening  rights  of  third  parties  does  indeed  present  a 
serious  problem  of  equitable  remedies.  It  docs  not,  however,  make  the 
case  moot  in  the  article  III  sense.  Relief  can  be  gi  veil  in  some  form.  For 
example,  the  court  could  order  that  the  project  mortgage  not  be  guar- 
anteed under  section  221(d)  (3)  and  that  it  be  sold  to  a private  profit- 
making owner.  It  could  order  that  the  project  continue  in  nonprofit 
ownership  as  a 221(d)(3)  project,  but  that  the  rent  supplement 
tenants  be  gradually  phased  out  and  replaced  with  market  rental 
tenants.  Since  the  disposition  which  we  propose  to  make  will  require 
a remand  to  the  district  court  and  then  to  the  administrative  agency, 
it  may  well  be  that  no  equitable  relief  at  all  will  in  the  end  be  required. 
This  suit  for  an  injunction  and  for  declaratory  relief  will  have  been 
no  less  appropriate  a means  for  obtaining  judicial  review  even  if  that 
should  prove  to  be  the  case. 

The  final  order  of  the  district  court  will  be  vacated  and  the  cause 
i remanded  to  the  district  court  for  the  entry  of  an  injunctive  order  pro- 
hibiting further  steps  in  the  finalization  of  mortgage  insurance  or 
other  Federal  financial  assistance  to  the  project  until  such  time  as 
HUD  makes  a determi nation  in  substantive  and  procedural  conform- 
ance with  this  opinion  as  to  whether  the  location  of  a 221  (d)  (8)  proj- 
ect with  100  percent  rent  supplement  occupancy  will  enhance  or  impede 
a workable  program  for  community  improvement  in  conformity  with 
the  Civil  Rights  Acts  of  1964  and  1968.  That  order  should  impose  an 
appropriate  time  limit  for  such  determination.  Because  of  the  inter- 
vening rights  of  tenants  and  othere  not  before  the  court  the  order  need 
< not  in  the  interim  require  termination  ot  rent  supplement  payments, 

i The  IIITD  determination  shall  be  reviewable  by  the  district  court 

| which  at  that  time  may  make  an  appropriate  final  order. 
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SASSO  t>.  UNION  CITY 
424  F.2d  291  (9th  Cir.  1970) 


Affirmed — March  10,  1970 

Action  by  Spanish-speaking  organization  for  injunctive  action 
directing  city  to  implement  zoning  change  permitting  construction 
of  .ederally  financed  housing  project  for  low-  and  moderate-incomo 
families,  notwithstanding  citywide  referendum  nullifying  rezoning  or- 
dmance^  The  U.S.  District  Court  for  the  Northern  District  of  Califor- 
nia, William  T.  Sweigert,  J.,  denied  motion  for  three-judge  court  and 

Srelimmary  injunction  and  plaintiff  appealed.  The  Court  of  Appeals, 
Lomll,  circuit  judge,  held  that  contention  that  purpose  and  result  oi 
citywide  referendum  was  to  discriminate  racially  and  economically 
against  Mexican-American  residents  and  that  result  was  to  perpetuato 
discrimination  within  city  against  Mexican-American  residents  with 
low  incomes  did  not  require  convening  of  three-judge  court  siuce  valid- 
ity of  State  law  was  not  drawn  in  question  and  challenge  was  directed 
not  against  State’s  grant  of  power  but  against  manner  in  which  city 
had  exercised  power,  notwithstanding  that  State  statute  provided  for 
referendum. 

Richard  F.  Bellman  and  Lewis  M.  Steel,  New  York  City,  Johnathan 
Rutledge,  D Army  Bailey,  Cruz  Reynoso,  San  Francisco,  Calif.,  Sol 
Rabken  and  Robert  Cnrtcr,  New  York  City,  for  appellants . 

n vv111.  V.  Trump,  of  Bell,  Trump,  Sheppard  & Raymond,  Fremont, 
Calif.,  for  &ppcllcc8> 

Anthomr  J.  Garcia,  San  Leandro,  Calif.,  and  Pete  Tijerina,  Mario 
Ubledm  San  Antonio,  Tex.,  for  Mexican-American  Defense  and 
Education  Fund,  Farber  & McKelvey,  Seymor  Farber  and  Edwin 
Lukas,  San  Francisco,  Calif.,  for  American  Jewish  Congress  and 
American  Jewish  Committee,  amicus  curiae . 

Before  Merrill  aud  Koelsch,  circuit  judges,  and  Taylor,  district 
judge.* 

' Merrill,  circuit  judge:  ' 

r\  .principal  amiolTant,  the  Southern  Alameda  Spanish  Speaking 
Urganization  (SASSO),  was  successful  in  obtaining  the  passage  of  a 
city  ordinance  rezoning  a trivet  of  land  within  Union  City,  Calif.,  to  a 
multifamily  residential  category  in  order  to  permit  the  construction 
of  a federally  financed  housing  project  for  low-  and  moderate-incomo 
families.  The  ordinance  was  nullified  almost  immediately  by  a citywido 

T*HonorableFrediM.  Taylor,  United  States  District  Judge  for  the  District  of 
Idaho,  sitting  by  designation. 
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referendum.  By  this  action  appollants  attack  the  referendum 1 and  its 
results  ns  infringing  upon  tlicir  constitutional  rights  under  the  duo 
process  and  equal  protection  clauses  of  the  14th  amendment,  and  seek 
injunctive  action  directing  Union  City  to  implement  the  zoning  change 
notwithstanding  the  referendum. 

In  the  district  court  appellants  sought,  under  28  U.S.C.  2281>!  an 
order  convening  a three- judge  court  to  entertain  their  constitutional 
claims.  They  also  moved  for  a preliminary  injunction  directing  Union 
City  to  put  the  zoning  changes  into  effect  pendente  lite.  The  district 
court  ruled  against  the  appellants  on  both  motions  and  that  order  is 
the  subject  of  this  appeal.  . , 

As  incorporated  in  1959,  Union  City  combined  two  existing  com- 
munities, known  ns,  Decoto  and  Alvarado.  The  area  was  largely  agri- 
cultural and  the  two  communities  were  inhabited  almost  exclusively  by 
Mexican-American  residents. 

Since  incorporation  Union  City  has  absorbed  residents  both  from 
Oakland  to  the  north  and  San  Jose  to  the  south.  The  population  has 
risen  from  about  0,600  in  I960  to  the  current  14,000.  During  the  same 
period  the  composition  of  the  population  has  also  changed;  the  Mexi- 
can-American percentage  has  declined  from  55  percent  to  about  36  to 
40  percent  of  the  total. 

A master  plan  for  Union  City  was  formally  adopted  in  1962,  after 
public  hearings.  Under  that  plan,  vacant  land  not  then  in  use  was  gen- 
erally zoned  as  agricultural,  a “holding”  classification  subject  to  re- 
zoning by  city  ordinance  for  urban  use  at  the  appropriate  time.  The 
plan  aid,  however,  anticipate  future  use  and  zoning.  The  land  here  in 
question  (the  “Baker  Road  tract”)  was  zoned  agricultural  under  the 
plan  but  designated  for  purposes  of  rezoning  as  appropriate  for  sin- 
gle-family dwellings. 

Since  1962,  suburban  pressures  have  created  an  increasing  need  for 
multifamily  housing  in  Union  City  and  several  such  units  have  already 
been  accommodated  through  rezoning  ordinances.  These  units  have 
largely  gone  to  meet  the  needs  of  new  residents.  The  old  residents  of 
Decoto  and  Alvarado,  duo  to  limited  incomes,  have  been  unable  to 
enjoy  the  housing  so  provided,  and  have  had  to  remain  in  those  dis- 
tricts, where  a substantial  portion  of  the  housing  is  rated  substandard. 
In  1967.  city  officials  concerned  with  housing  problems  contracted  with 
a consulting  firm  for  a comprehensive  study  of  ’ocal  housing  require- 
ments. That  study,  still  incomplete,  has  resulted  in  a number  of  recom- 
mendations and  a draft  master  plan.  The  firm  recommended  that  the 
city  encourage  housing  projects  for  families  with  low  and  moderate 
incomes,  Sponsored  by  nonprofit  corporations  and  financed  through 
Fedeml  aid.  The  projected  master  plan  designates  the  tract  in  question 


* The  original  complaint  was  filed  prior  to  the  holding  of  the  referendum  and 
* sought  to  enjoin  the  referendum  Itself.  When  appellants  failed  to  secure  that 

injunction,  an  amended  and  supplementary  complaint  was  filed  asserting  the 
i claims  now  presented. 

! 1 28 U.S.O.  § 2281  provides: 

I "An  Interlocutory  or  permanent  Injunction  restraining  the  enforcement,  oper- 

\ atlon  or  execution  of  any  State  statute  by  restraining  the  action  of  any  officer 

) of  such  State  In  the  enforcement  or  execution  of  such  statute,  or  of  an  order 

; made  by  an  administrative  board  or  commission  acting  under  State  statute, 

shall  not  be  granted  by  any  district  court  or  Judge  thereof,  upon  the  ground 
j of  the  unconstitutional! ty  of  such  statute  unless  the  application  therefor  Is  heard 

! and  determined  by  a district  cour.t.of  three  judges  under  section  2284  of  this  title." 
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for  multifamily  dwellings.  Although  the  10(12  plan  lias  not  boon  for- 
mally superseded,  city  officials  have  in  large  part  accented  the  firm’s 
recommendations.  They  have  informally  abandoned  the  19(>2  plan’s 
designations  of  appropriate  future  use  in  favor  of  the  updated  desig- 
nations regarded  as  more  appropriate  in  light  of  the  city's  growth. 

Appellant  SASSO  is  qualified  to  sponsor  federally  assisted  housing 
developments  for  low-income  persons  and  was  organized  for  the  pur- 
pose of  improving  housing  and  living  conditions  for  the  Spanish- 
speaking  people  of  southern  Alameda  County.  In  December  11)08,  it 
obtained  an  option  to  purchase  the  Baker  lloacl  tract,  where  it  planned 
to  construct  a 280-unit  medium  density  housing  project.  In  accordance 
with  this  objective,  SASSO  applied  to  the  city  planning  stall'  of 
Union  City  for  rozoning.  After  appropriate  studies,  the  planning  stall' 
recommended  the  application  to  the  planning  commission.  Several 
months  later  the  planning  commission’s  recommendation  for  rezoning 
(medium  density  multifamily  residential)  was  approved  by  the  city 
council  after  public  hearings;  an  ordinance  was  passed  on  April  7, 
1DG9. 

The  Baker  Hoad  tract  is  adjacent  to  several  tracts  of  single- family 
homes.  Opposition  to  the  April  7 ordinance  arose  there  and  among 
other  homeowners;  petitions  seeking  a referendum  under  section  4051, 
California  Elections  Code,3  were  circulated  and  completed.  Pursuant 
to  section  4052,  California  Elections  Code,4  the  matter  was  submitted 
to  the  voters  of  Union  City,  who  by  a vote  of  1,141)  to  845  rejected  the 
ordinance.  The  referendum  automatically  restored  the  Baker  Road 
tract  to  the  agricultural  holding  category  and  the  city  council  was 
barred  from  rezoning  the  tract  for  medium  density,  nnilti-residentiai 
dwellings  for  a period  of  1 year. 

1 — Pol.lCK  PoWKU  ANI)  J)l’K  PltOOKSS 

Appellants  initially  challenge  the  constitutionality  of  California’s 
referendum  procedures  as  applied  to  the  zoning  process.  They  contend 
that  “referendum  zoning”  violates  due  process  requirements. 

The  rights  asserted  are  those  of  a landowner  (SASSO)3  to  be  free 
from  arbitrary  restrictions  on  land  use.  Appellants  assert  that  regu- 
lation of  land  use  by  zoning  is  constitutionally  permissible  only  whore 

* § 4051.  Cal.  Elections  Codes,  provides : 

"If  a petition  protesting  against  the  adoption  of  an  ordinance  is  . . . sub- 
mitted to  the  clerk  of  the  legislative  body  of  the  city  within  80  days  of  the  adop- 
tion of  the  ordinance  and  Is  signed  by  not  less  than  10  percent  of  the  voters  of 
the  city  . . . the  effective  date  of  the  ordinance  shall  be  suspended,  and  the 
legislative  body  shall  reconsider  the  ordinance.” 

1 8 4052,  Cal.  Elections  Code,  provides : 

"If  the  legislative  body  docs  not  entirely  repeal  the  ordinance  against  which 
the  petition  is  filed,  the  legislative  body  shall  submit  the  ordinance  to  the  voters, 
either  at  n regular  municipal  election  ...  or  at  a special  election  ....  The 
ordinance  shall  not  become  effective  until  n majority  of  the  voters  voting  on 
the  ordinance  vote  In  favor  of  It.  If  the  legislative  body  repeals  the  ordinance  or 
submits  the  ordinance  to  the  voters  and  a majority  of  the  voters  voting  on  the 
ordinance  do  not  vote  in  favor  of  it,  the  ordinance  shall  not  again  be  enacted  by 
the  legislative  body  for  a period  of  one  year  after  the  date  of  its  repeal  by  the 
legislative  body  or  disapproval  by  the  voters.” 

° SASSO  at  the  time  held  an  option  to  purchase  the  Baker  Road  tract,  for  which 
it  had  paid  $0,000,  subject  to  forfeit 
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iirocecltirnl  safeguards  assure  that  t!u>  resulting  limitations  Jmve  been 
determined,  by  legislatively  promulgated  stamlards,  to  be  in  tlie  inter- 
ost  of  ])ublic  health,  safety,  morals,  or  the  general  welfare.  They  con- 
tend that  the  referendum  process  destroys  the  necessary  procedural 
safeguards  upon  which  a municiality’s  power  to  zone  is  based  and  sub- 
jeets  zoning  decisions  to  the  bias,  caprice  and  sclf-intcicst  of  the  voter. 
I hey  rely  on  Washington  ex  ret.  /Seattle  Title  Trust  do.  v.  Robcrae 

( 070  TT  O 11/?  in  O m m x i v 1 P 


nances  permitted  residents  of  a neighborhood,  by  majority  vote 
(/i  mam)  or  by  withholding  consent  ( Washington)  ^ to  impose  restric- 
tions that  otherwise  had  not  legislatively  been  determined  to  bo  in 
the  public  interest.  Tho  resulting  rule,  as  applied  to  appellants’  con- 
tentions respecting  procedural  safeguards,  would  seem  to  bo  that  an 
expression  of  neighborhood  preference  for  restraints,  uncontrolled  by 
any  legislative  responsibility  to  appl  y acceptable  public  interest  stand- 

ft,’ns*  “J?®  such  ft  «ctcrini nation  of  what  is  in  tlio  public  interest  as 
will  justify  an  exercise  of  the  police  power  to  zone. 

*’V  referendum,  however,  is  far  moro  than  an  expression  of  ambigu- 
ity founded  neighborhood  preference.  It  is  the  city  itself  legislating 
through  its  votors— an  oxoreise  by  the  voters  of  their  traditional  ri«m 
through  direct  legislation  to  overrido  tho  views  of  their  clcctod  rein-c- 

^l£vos.as  to  wlmt' scrvcs  thc  P»Wic  interest.  See  Svauldina  v.  Blair 
(403  F.  2d  8G2  (4th  Cir.  1968U.  This  question  lay  at  the  heart  of  tho 
pioposition  put  to  tho  voters.  I lmt  some  voters  individually  may  havo 
faded  to  moot  thoir  responsibilities  ns  legislators  to  vote  wisely  and 
unselfishly  cannot  alter  tlio  result.  J 

Xor  can  it  bo  said  that  the  resulting  legislation  on  its  face  was  so 


HA.  tjn.uiAAi;  1 tin:  j Til xr  VO.  V 

8yi!ra.i  Ohio  v.  Ambler  Realty  Go.  (272  U\§! 

S5nl4l.i  c •'  71  L.  E<l.  m (1020)).  Many  cnvironmentftl 
and  social  ^ allies  arc  involved  in  a determination  of  liow  land  would 
best  bo  used  m tho  public  interest.  The  elioice  of  tlio  votors  of  Union 
Oity  is  not  lacking  m support  in  this  regard. 

Thus  in  the  present  caso  neither  the  zoning  process  itself  nor  the 
result  can  be  said  to  be  such  n„  arbitrary  or  un.  ensonabirexoro7se  of 

?i°i««"  i#  P°WC,‘  nSif  If  Tlatlvc  of  appellants’  right  to  duo  process 
of  ln\\.  We  agreo  with  the  district  court  that  no  substantial  constitu- 

™J1i  T^°U  was  P«js1cnte.d1l>y  appellants’  duo  process  contentions, 
nai7  in#u^  ncitlici*  a three- judge  court 0 nor  a prclimi- 

Appellants  contond  that  both  the  purposo  and  tho  result  of  tlie 
referendum  were  to  discriminate  racially  and  economically  against 
tho  Mexican  American  residents  of  Union  City.  Thoy  assert  that  tho 

•In  so  ruling  on  the  substantiality  of  the  constltutlonnl  challenge  to  tlie  rmi 
fornln  statute,  we  avoid  considering  whether  the  other  proroo  Ss  for  flTree 
JikIrc  court  Inrlsdlct  on  nailer  2R  U.S.C.  8 2281  are  satisfied.  See  note  ? SSi. 

T\c  note  that  on  similar  facts  the  0th  Circuit  through  somewhat  different  rea- 
sonlnpreaehed  the  same  result.  Ranjel  v.  City  of  Lanslnc.  417 P5d  /ah. 

Clr.  1009),  eert.  denied,  307  TJ.S.  980,  00  S.Ot.  1105  25  L.Sd  8M%70). 
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referendum  was  racially  motivated  and  that  its  result  was  to  per- 
petrate discrimination  in  Union  City  against  Mexican  American 
residents  with  low  incomes. 

Under  the  facts  of  this  case  we  do  not  believe  that  the  question 
of  motivation  for  the  referendum  (apart  from  a consideration  of  its 
effects)  is  an  appropriate  one  for  judicial  inquiry.  In  this  respect, 
Reitman  v.  Mutkcy  (387  U.S.  369,  87  S.  Ct.  1627,  18  L.  Ed.  2a  830 
(1967)),  is  distinguishable. 

There  a constitutional  amendment,  adopted  by  the  people  of  Cali- 
fornia through  a statewide  ballot,  resulted  in  tne  repeal  of  existing 
fair  housing  laws  and  prohibited  all  legislative  u_tion  abridging  the 
rights  of  persons  to  sen,  lease  or  rent  property  to  whomsoever  they 
chose.  In  examining  the  constitutionality  of  the  amendment,  its  pur- 
pose was  treated  as  a relevant  consideration. 

Purpose  was  judged,  however,  in  terms  of  ultimate  effect  and  his- 
torical context  The  only  existing  restrictions  on  dealings  in  land  (and 
thus  the  obvious  target  of  the  amendment)  were  those  prohibiting  pri- 
vate discrimination.  The  only  “conceivable”  purpose,  judged  by 
wholly  objective  standards,  was  to  restore  the  right  to  discriminate 
and  protect  it  against  future  legislative  limitation.  The  amendment 
was  held  to  constitute  impermissible  State  involvement  (in  the  nature 
of  authorization  or  encouragement)  with  private  racial  discrimina- 
tion (387  U.S.  at  381, 87  S.  Ct.  1627) . 

The  case  before  us  is  quite  different.  As  we  have  noted,  many 
environmental  and  social  values  are  involved  in  determination  of 
land  use.  As  the  district  court  noted, 

. . . [Tjlieve  is  no  more  reason  to  find  that  [rejection  of  re- 
zoning]  was  done  on  the  ground  of  invidious  racial  discrimi- 
nation any  more  than  on  perfectly  legitimate  environmental 
grounds  which  are  always  and  necessarily  involved  in  zoning 
issues. 

If  the  voters’  purpose  13  to  be  found  hero,  then,  it  would  seem  to 
require  far  more  than  a simple  application  of  objective  standards.  If 
the  true  motive  is  to  be  ascertained  not  through  speculation  but 
through  a probing  of  the  private  attitudes  of  the  voters,  the  inquiry 
would  entail  an  intolerable  invasion  of  the  privacy  that  must  protect 
an  exercise  of  the  franchise.  Spaulding  v.  Blair,  supra. 

Appellants’  equal  protection  contentions,  nowever,  reach  beyond 
purpose.  They  assert  tnat  the  effect  of  the  referendum  is  to  deny  decent 
housing  and  an  integrated  environment  to  low-income  residents  of 
Union  City.  If,  apart  from  voter  motive,  the  result  of  this  zoning  by 
referendum  is  discriminatory  in  this  fashion,  in  our  view  a substan- 
tial constitutional  question  is  presented. 

Surely,  if  the  environmental  benefits  of  land  use  planning  are  to  be 
enjoyed  by  a city  and  the  quality  of  life  of  its  residents  is  accordingly 
to  he  improved,  the  poor  cannot  be  excluded  from  enjoyment  of  the- 
benefits.  Given  the  recognized  importance  of  equal  opportunities  in 
housing,8  it  may  well  be,  as  matter  of  law,  that  it  is  the  responsibility 


* See  Hunter  v.  Erickson,  898  U.S.  885,  89  S.Ot.  557,  21  L.Bd.2d  616  (1060) 
Jones  v.  Alfred  H.  Moyer  Co.,  892  U.S.  409, 88  S.Ot.  2180, 20  L.Ed.2d  1189  (1068) 
Reitman  v.  Mulkey,  supra;  Shelley  v.  Kraemer,  884  l).S.  1,  68  S.Ot.  886,  92  L.Ed., 
1161  (1948) ; Block  v.  Hirsh,  256  U.S.  185, 41  S.Ot.  468, 05  L.Hd.  865  (1921). 
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of  a city  and  its  planning  officials  to  see  that  the  city’s  plan  as  initiated 
or  as  it  develops  accommodates  the  needs  of  its  low-income  families, 
who  usually — if  not  always — are  members  of  minority  groups.9  It 
may  be,  os  a matter  of  fact,  that  Union  City’s  plan,  as  it  has  emerged 
from  the  referendum,  fails  in  this  respect.  These  issues  remain  to  be 
resolved. 

They  do  not,  however,  call  for  a three-iudge  court  under  28  U.S.C. 
section  2281.  It  is  not  State  law  that  has  brought  about  the  condition 
m Union  City  and  the  validity  of  State  law  is  not  drawn  in  question. 
State  law  has  enabled  Union  City  to  act,  but  appellants’  challenge  is 
directed  not  against  the  State’s  grant  of  power  but  against  the  manner 
in  which  the  city  has  exercised  that  power.10 

Nor  do  we  feel  that  denial  of  preliminary  injunction  constituted 
abuse  of  discretion.  An  injunction  here  would  not  serve  to  freeze  the 
status  quo  but  would  require  that  affirmative  steps  now  be  taken  in 
the  direction  of  the  ultimate  remedy  sought  by  appellants.  The  fact 
that  discrimination  resulted  from  the  referendum,  and  that  Union  City 
has  failed  to  make  satisfactory  provision  for  low-income  housing,  is 
not  so  clear  as  to  demand  preliminary  relief  of  this  nature. 

The  order  of  the  district  court  is  affirmed. 


• In  Norwalk  CORE  v.  Norwalk  Redevelopment  Agency,  305  F.2d  020  (2d  Clr. 
1008),  the  2d  Circuit  has  endorsed  this  broader  view  of  equal  portection  within  a 
housing  contest  That  case  held  that  plaintiffs  had  a cause  of  action  even  where 
there  was  no  showing  of  discrimination  In  housing  opportunities  [failure  to 
relocate  persons  displaced  by  urban  renewal  projects]  brought  about  by  public 
officials.  Id.  at  032.  As  the  court  there  stated : 

"The  fact  that  the  discrimintalon  Is  not  inherent  in  the  administration  of  the 
program  . . . surely  does  not  excuse  the  planners  from  making  sure  that  there 
Is  available  relocation  housing  for  all  dlsplacees.  ‘Equal  protection  of  the  laws* 
means  more  than  merely  the  absence  of  governmental  action  designed  to  discrimi- 
nate; as  Judge  J.  Skelley  Wright  has  said,  ‘we  now  firmly  recognize  that  the 
arbitrary  quality  of  thoughtlessness  can  be  as  disastrous  and  unfair  to  private 
rights  and  public  interest  as  the  perversity  of  a willful  scheme.’  Hobson  v.  Hansen, 
200  F.Supp.  401, 407  (D.D.C.  1967) .”  805  F.2d  at  031. 

For  the  same  reason,  discriminatory  purpose  similar  to  that  found  In  Reit- 
mnn  v.  Mulkey,  supra,  would  present  no  three-judge  issue. 
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CORE  v.  NORWALK  REDEVELOPMENT  AGENCY 
395  F.2d  920  (2d  Cir.  1968) 


APPEAL 

j.'KOjr  TUB  U.S.  DISTRICT  COURT  FOR  TIIB  1)181*111  CT  OF  CONNECTICUT 
Aroukd  January  10,  1 DOS— Decided  June  7,  1908 
JUDGMENT  REVERSED  AND  REMANDED 
Hays,  circuit  judge,  dissented. 


Jonathan  W.  Luboll,  New  York  City  (Lubell  rtnd  Label  1,  New  \ oik 
City,  Stephen  L.  Fine,  Westport,  Conn,  and  Dennis  J.  Roberts, 
Newark,  N.J.,  on  the  brief) , for  appellants. 

Vincent  D.  Flaherty,  Norwalk,  Conn.,  for  appellee  Norwalk  Re- 

^e^hoinl^nA.i^alierty^  South  Norwalk,  Conn.,  for  appellee  city  of 

^Tei-rence  J.  Murphy,  Jr.,  Norwalk,  Conn.,  for  appellee  Norwalk 

Robert  ^ sfavitt,  Norwalk,  Conn.,  for  appellees  Towne  House 
Gardens,  Inc.  and  David  Katz  & Sons,  Inc.  . ...  . . . 

Michael  C.  Fan*ar,  attorney,  Department  of  Justice,  Washington, 
D.C.  (Edwin  L.  Weisl,  Jr.,  Assistant  Attorney  General,  Alan  £>. 
Rosenthal,  attorney,  Department  of  Justice,  and  Jon  O.  Newman, 
U.S.  attorney,  Hartford,  Conn.,  on  the  brief),  for  appellees  Robert  C. 

Weaver,  and  Charles  J.  Horan.  . T.,  .. 

Donald  Holtman,  Simsbury,  Conn.,  for  Connecticut  Civil  Liberties 

Union,  amicus  curiae.  . . . 

Robert  L.  Carter  and  Lewis  M.  Steel,  New  York  City,  for  National 
Association  for  the  Advancement  of  Colored  People,  amicus  curiae. 

Joseph  B.  Robison,  Sol  Rablcin  and  Bertram  S.  Halberstadt, Now 
York  City,  for  National  Committee  Against  Discrimination  m Hous- 
ing, amicus  cunae.  . .... 

Before  Smith,  Kaufman,  and  Hays,  circuit  judges. 


J.Joseimi  Smith,  circuit  judge:  , .. 

This  appeal  raises  timely  and  fundamental  questions  regarding  the 
availability  of  the  Federal  courts  to  persons  who,  displaced  by  urban 
renewal  programs,  claim  that  they  have  been  deprived  of  the  equal 
protection  of  the  laws  in  connection  with  Government  efforts  to  assure 
their  relocation,  and  that  such  relocation  efforts  have  not  been  ade- 
quate under  the  mandate  of  a Federal  statute.  The  plaintiffs  com- 
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plain! , which  attempted  to  raise  these  two  issues,  was  dismissed  by  the 
District  Court  for  the  District  of  Connecticut.  Norwalk  GORI£  v. 
Norwalk  Redevelopment  Agency  (42  F.R.D.  G17  (1967)).  Wo  hold 
that  the  district  court  was  in  error,  and  remand  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

The  program  involved  here  is  being  carried  out  in  the  city  of  Nor- 
walk, Conn.,  and  is  designated  South  Norwalk  Ronowal  Project  No.  1 
(Project  No.  Conn.  R-34).  (Hereinafter  “tho  project.”)  The  project 
plan  was  approved  by  tho  Common  Council  of  Norwalk  (the  city's 
legislative  body)  on  August  28, 19(12,  and  on  June  24,  19(58,  the  Nor- 
walk Redevelopment  Agency  (“the  agoncy”)  entered  into  a loan  and 
capital  grant  contract  (“the  contract”)  with  the  Housing  and  Home 
Finance  Agency  (now*  the  Department  of  Housing  and  Urban  Devel- 
opment, “I-IUD”)  under  tho  Housing  Acts  of  1949  and  1954  (“the 
act”) ; (53  Stnt.  413  (1949),  as  amended,  42  U.S.C.  1441-14(50  (Supp. 
1907) ; and  (58  Stat.  590  (1954),  as  amended  42  U.S.C.  1440-1400 
(Supp.  1907).1 

Pursuant  to  section  105(c)  of  tho  act?  42  U.S.C.  1455(c),  the  con- 
tract required  that  tho  agency  provide,  in  tho  urban  renewal  area  or 
in  other  areas  not  generally  less  desirable  in  regard  to  public  utilities 
and  public  and  commercial  facilities,  decent,  sate,  and  sanitary  dwell- 
ings within  tho  financial  means  of  the  families  displaced  by  tho  project, 
equal  in  number  to  tho  number  of  displaced  families,  available  to 
them,  and  reasonably  accessible  to  their  places  of  employment. 

Tho  plaintiffs  are  the  Norwalk,  Conn.,  chapter  of  the  Congress  of 
Racial  Equality,  two  nonprofit  tenants’  associations  comprised  of  low- 
income  Negroes  and  Puerto  Ricans,  and  eight  individuals  represent- 
ing four  classes  of  low-income  Ncjgroes  and  Puerto  Ricans  who  were 
allegedly  subjected  to  discrimination  in  connection  with  the  project.2 
They  brought  this  class  action  in  June  1967,  against  tho  Norwalk 
Housing  Authority,  its  executive  director  and  its  members;  the  Nor- 


1 The  functions  of  the  Housing  and  Home  Finance  Agency  were  transferred  to 
the  Secretary  of  Housing  and  Urban  Development  by  section  C of  the  Department 
of  Housing  and  Urban  Development  Act,  70  Stnt.  GC9  (1005),  as  amended,  42 
U.S.C.  §3534  (Supp.1007).  Sec  also  81  Stnt.  17  (1007).  We  will  use  the 
initials  IIUD  throughout  this  opinion  to  refer  to  both  the  Department  of  Hous- 
ing and  Urban  Development  and  its  predecessor,  the  Housing  and  Home  Finance 
Agency. 

* The  four  classes  are : (1 ) those  still  occupying  homes  within  the  project  area  ; 
(2)  those  whose  homes  In  the  project  area  have  been  demolished,  and  who  now 
occupy  “overcrowded”  rental  units  outside  of  the  project  area  bnt  within  the 
City  of  Norwalk;  (3)  those  whose  homes  in  the  project  area  have  been  de- 
molished, and  who  now  occupy  rental  units  “at  excesive  rentals”  outside  of  the 
project  area  but  within  the  City  of  Norwalk;  and  (4)  those  who  formerly  lived 
In  Norwalk,  bnt  “by  virtue  of  the  acts  of  defendants”  complained  of,  now  occupy 
rental  units  outside  of  the  City.  It  is  alleged  that  each  class  is  too  numerous 
to  make  it  practicable  to  bring  all  of  Its  members  before  the  Court,  that  each 
will  he  fairly  and  adequately  represented  by  those  plaintiffs  who  are  members 
of  tt,  that  there  are  common  questions  of  law  and  fact  affecting  the  rights  of  all 
members  of  each  class,  and  that  as  to  each  a common  relief  Is  sought. 

Tho  Spring  Street  Tenants  Association  Is  composed  of  low  income  Negroes  who 
formerly  lived  In  the  project  area,  and  who,  it  Is  alleged,  have  not  been  relocated 
Into  decent  and  proper  housing  nt  rentals  within  their  financial  menus  and  rea- 
sonably accessible  to  their  places  of  employment.  The  Day  Street- Wnslilngton 
Village  Tenants  Association  Is  composed  of  low-income  Negroes  and  Puerto 
Hlcans  living  ontside  the  project  nreo,  allegedly  In  “unsafe  and  Indecent  hous- 
ing beyond  their  financial  means.” 
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walk  Redevelopment  Agency,  its  administrator  and  its  members;  the 
city  of  Norwalk,  its  mayor  and  city  clerk;  Towne  House  Gardens, 
Inc. ; David  Katz  & Sons,  Inc.;  Charles  J.  Horan,  Assistant  Regional 
Administrator  for  Renewal  Assistance  of  tbo  U.S.  Department  of 
Housing  and  Urban  Development;  and  Robert  C.  Weaver,  Secretary 
of  the  U.S.  Department  of  Housing  and  Urban  Development.3 

Since  the  action  was  dismissed,  the  allegations  of  the  complaint, 
summarized  in  the  following  paragraphs,  must  bo  accepted  as  true. 

The  agency  made  its  redevlopment  plans  without  providing  for  the 
construction  of  low-rent  housing  on  the  ground  that  the  existing  low- 
rent  public  housing  in  the  city,  with  its  predicted  turnover,  would 
adequately  meet  the  relocation  needs  of  the  low-income  Negro  and 
Puerto  Rican  families  living  within  the  project  area.  Prior  to  the 
timo  when  it  entered  into  the  contract,  however,  the  agency  knew : 

1.  That  its  turnover  figures  wore  exaggerated,  arrived  at  so  as 
to  present  apparent  facilities  for  relocation ; 

2.  That  there  was  a long  waiting  list  for  low-rent  public  hous- 
ing in  the  city,  substantially  all  Negro  and  Puerto  Rican  families 
and  that  any  plan  giving  priority  to  families  from  the  project 
area  in  the  public  bousing  would  impair  the  housing  opportu- 
nities of  the  Negroes  and  Puerto  Ricans  on  the  waiting  list;  and 

3.  That  there  was  discrimination  against  Negroes  and  Puerto 
Ricans  in  the  private  housing  market  in  the  city. 

Thereafter,  the  agency  learned  from  reports  by  the  Commission  on 
Civil  Rights  of  the  State  of  Connecticut  and  by  the  agency’s  “reloca- 
tion experts,”  Urban  Dynamics  Consultants,  that  vacancies  in  hous- 
ing projects  in  the  city  were  running  less  tlian  one-half  of  the  pre- 
dicted number,  that  the  housing  authority  received  an  average  of  over 
300  applications  per  year  for  public  housing  units,  and  that  discrimin- 
ation in  rentals  in  the  private  or  opcu  market  was  rampant,  rentals 
to  Negro  and  Puerto  Rican  families  averaging  twice  as  much  as  that 
charged  to  white  families  for  comparable  housing.  The  annual  report 
of  the  city’s  department  of  health  for  the  year  1964  stated  that  fam- 
ilies formerly  living  in  the  project  area  wore  being  crowded  into  al- 
ready overcrowded  homes,  and  that  multiple-dwelling  units  were 
being  created  from  homes  wliicli  were  barely  adequate  for  one  family. 
Tho>  agency  knew,  plaintiffs  allege,  that  Negro  and  Puerto  Rican 
families  were  being  subjected  to  such  hardships  and  deprivations  in 
connection  with  relocation  (not  experienced  to  any  substantially  equal 
degree  by  white  families  in  the  city)  that  many  were  being  forced  to 
leave  the  city  entirely,  but  it  continued,  nonetheless,  to  demolish  the 
homes  of  lmv-incomo  Negro  and  Puerto  Rican  families  in  the  project 
area  and  continued  to  make  additions  and  revisions  in  its  plans  with- 
out making  any  provision  for  the  construction  of  low-rent,  housing  to 

a Where  It.  Is  necessary  to  distinguish  among  the  defendants,  we  will  call  Horan 
and  Wcnver  the  “fcdernl  defendants,"  Towne  Houso  Gardens,  Inc.  and  David 
Katz  & Sons.  Inc.  the  "private  defendants,”  and  the  remaining  defendants  the 
“locnl  defendants.”  Towne  House  is  described  in  the  complaint  ns  a Connecticut 
corporation  to  which  the  City  nnd  the  Agency  hnvc  agreed  to  sell  six  acres  of  land 
In  the  project  nrea ; Dnvld  Kntz  & Sons,  Inc.  Is  described  as  a Connecticut  corpora- 
tion, thesiKnisor  of  the  project,  the  owner  and/or  operator  of  the  largest  number 
of  npnrtments  nnd  npnrtmcnt  structures  In  the  City,  nnd  the  owner  of  one-half 
of  the  stock  of  Towne  House. 
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bo  niiulo  available  to  the  Negro  and  Puerto  Rican  families  being 
relocated.  The  agency  also  entered  into  a contract  with  defendant, 
Townc  House,  in  May  1967  for  the  sale  of  a 6-acrc  parcel  of  land  in 
the  project  area  to  be  used  for  90  units  of  moderate-income  housing  at 
rentals  beyond  tho  financial  means  of  the  Negro  and  1 uerto  lxican 
families  being  displaced,  and  that  parcel  is  the  only  plot  of  land  owned 
by  the  city  which  is  currently  available  for  the  construction  ot  low- 

income housing.  , ...  . ..  . . . 

Despite  the  requests  of  various  groups  and  citizens  of  the  city,  in- 
cluding some  of  the  plaintiffs,  HUD  has  refused  to  requiro  the  con- 
struction of  low-cost  housing,  and  has  approved  the  sale  of  tho  6-acre 
parcel.  “Further  recourse  to  HUD  would  he  futile.  4 , 

The  complaint  goes  on  to  allego  that  the  homes  of  various  or  the 
plaintiffs  and  other  Negro  and  Puerto  Rican  families  and  individuals 
lmvo  been  demolished,  that  some  of  them  have  been  moved  to  rental 
units  within  the  project  area  on  a temporary  basis,  and  that  tho  citj 
and  agency  have : 

. . . pursued  a course  of  conduct  to  force  the  said  Negro 
and  Puerto  Rican  families  out  of  the  onsite  housing  struc- 
tures by  rendering  such  housing  unsafe,  unsanitary,  and  in- 
decent, by  charging  rents  beyond  the  financial  means  of  the 
families  and  individuals,  by  forcing  excessive  movmg  of  fami- 
lies and  individuals  from  one  onsite  location  to  another  . . • 
and  by  carrying  on  heavy  construction  activities  around  the 

said  onsite  houses.” 

Some  of  the  displaced  Negro  and  Puerto  Rican  families  have  been 
compelled  to  move  into  overcrowded  housing,  some  into  housing  at 
rentals  substantially  in  excess  of  their  financial  means,  and  some  into 

housing  outside  of  the  city.  . ,. 

Tho  plaintiffs  make  three  claims  based  upon  the  foregoing  allega- 
tions : 

1.  That  they  and  those  whom  they  represent  have  been  denied 
the  equal  protection  of  tho  laws  guaranteed  by  the  14th  amend- 

ment  and  by  the  laws  of  the  United  States ; . . 

2.  That  the  local  defendants  have  intended  to  deprive  low- 
income  Negro  and  Puerto  Rican  families  of  the  equal  protection 
of  tho  laws,  and  have  intended  to  force  such  families  out  or  the 

Clt3.’That  the  defendants  have  acted  in  violation  of  section  105(c) 
of  the  act. 

Plaintiffs’  prayer  for  relief  included  requests  that  the  agency  and 
city,  and  Towne  House  and  Katz,  be  enjoined  from  transferring  or 
encumbering  the  6-acro  parcel,  that  tho  agency  be  enjoined  from  de- 
molishing any  residential  structure  within  the  project  area  until  the 
residents  have  been  relocated  into  safe  and  decent  honsing  at  rentals 
they  can  afford,  and  that  the  district  court  requiro  the  agency,  city, 
anti  authority  to  proceed  “with  all  deliberate  speed,”  under  tlm  super- 
vision of  the  court,  to  propose  a plan  for  and  to  construct  low-incomc 
housing  units  on  the  6-acre  parcel. 

< Xothlne  wo  snv  hi  this  opinion  precludes  defendants  from  trying  to  show  to 
Ihe  District  Court’s  satisfaction  that  plaintiffs  have  failed  to  take  advantage 
of  available  administrative  remedies. 
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The  essential  ground  upon  which  the  district  court  dismissed  the 
complaint  was  that  both  the  association  and  individual  plaintiffs 
A'n'-ni  standing  to  challenge  the  official  conduct  here  in  question” 
(4-i  F.R.D.  at  622).  The  district  court  also  held  that  the  action  was 
not  a proper  cl  ass  action  raider  rule  23  ( F.  R.  Civ.  P. ) . 

The  court  took  into  account  that  the  relief  asked  for  in  the  complaint 
was  m its  view  inappropriate,  but  we  arc  not  suits  of  the  extent  to 
winch  this  underlay  its  decision.  The  opinion  concluded  that  “It  is  the 
use  of  [the]  6-acre  tract  for  moderate-income  housing  rather  than 
low-income  rental  units  that  forms  the  basis  of  the  instant  action,”  (42 
F.R.D.  at  619).  This  characterization  of  the  action  in  terms  of  tiio 
prayer  for  relief  was,  in  a sense,  correct,  for  the  complaint  summarized 
the  action  as  one  for  an  injunction  restraining  the  defendants  from 
proceeding  with  the  sale  of  the  6-acre  parcel  and  directing  them  to 
build  low-rent  housing  on  the  jparcel,  and  for  an  injunction  restrain- 
ing the  defendants  from  evicting  families  living  iii  the  project  area 
until  all  of  the  families  were  permanently  relocated  in  housing  within 
their  financial  means.  Nevertheless,  if  the  complaint  was  dismissed  on 
the  basis  that  the  relief  requested  was  inappropriate,  or  beyond  the 
court’s  power  to  grant,  the. court  moved  too  quickly.  Rule  54(c)  (F.R. 
C.P. ) , states  in  relevant  part  that : 

Except  as  to  a party  against  whom  a judgment  is  entered 
by  default,  every  final  judgment  shall  grant  the  relief  to 
which  the  party  m whose  favor  it  is  rendered  is  entitled,  oven 
if  the  part}'  lias  not  demanded  such  relief  in  his  pleadings. 

When  a motion  to  dismiss  a complaint  is  made  this  rule  is  read  in 
conjunction  with  rules  8,  12,  and  15,  and  its  clear  and  long-acceptecl 
meaning  is  that  a complaint  should  not  be  dismissed  for  legal  insuf- 
ficiency except  where  there  is  a failure  to  state  a claim  on  which  some 
relief,  not  limited  by  the  request  in  the  complaint,  can  be  granted.® 

Wo  hold  that  the  allegations  of  this  complaint  state  constitutional 
and  statutory  claims  on  which  relief  can  be  granted,  that  the  indi- 
vidual plaintiffs  have  standing  to  make  the  claims,  and  that  this  action 
was  appropriately  brought  as  a class  action.  We  turn  first  to  the  issues 
presented  by  plaintiffs’  constitutional  claim. 

I 

The  plaintiffs  contend  that  they  were  denied  the  equal  protection  of 
the  laws  when  the  defendants  acted,  knowingly  and  deliberately,  so  as 
to  compound  the  problem  of  racial  discrimination  in  the  Norwalk 
housing  market,  with  the  inevitable  and  intended  result  that  some 
Negroes  and  Puerto  Ricans  would  be  forced  to  leave  the  city  alto- 
gether.'1 


“0  Moore’s  Federal  Practice  H 54.60  (2d  ed.  I960)  and  cases  there  cited;  2A 
Moore’s  Federal  Practice  H 12.08 ; see  also  A.  T.  Brod  & Co.  v.  Perlow,  375  F.2d 
303, 808  ( 2 Cir.  1007). 

®Tlie  complaint  assorts  that  tiio  jurisdiction  of  the  District  Court  is  lmsod 
upon  28  TJ.S.C.  § 1343(3)  and  (4)  ; and  42  TJ.S.C.  1081,  1082,  1083  and  1088. 
Additionally,  it  is  alleged  that  the  matter  in  controversy  exceeds  the  sum  of 
.$10,000.  and  tlmt  there  is  jurisdiction  under  28  U.S.C.  § 1881.  The  complaint 
was  not  dismissed  lor  want  of  jurisdiction,  and  none  of  Hie  defendants  lias  con- 
tended before  us  tlmt  jurisdiction  is  wanting.  It  is  clear  that  the  District  Court, 
bus  subject  matter  jurisdiction. 
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The  district  court  never  reached  the  merits  of  this  claim,  for  it  con- 
cluded that : 


Members  of  the  public,  whether  living  inside  or  outside  a 
project  area,  ordinarily  have  no  standing  to  challenge  plan- 
ning of  an  urban  renewal  project  . . . nor,  by  alleging 
civil  rights  violations,  do  they  gain  standing  they  would 
otherwise  not  have  [citing  cases].  If  residents  of  a project 
area  cannot  challenge  a project  while  it  is  in  the  planning 
stages  and  before  construction  has  begun,  certainly  they  can 
have  no  standing  to  assert  the  same  kind  of  challenge  at  a 
time  when  planning  has  been  implemented,  most  of  the  land 
has  been  purchased  and  conveyed  to  developers,  and  con- 
struction of  new  buildings  has  been  almost  completed. 


42  F.R.D.  at  622.7  It  is  true  that  courts  have  been  reluctant  to  inter- 
fere with  urban  renewal  planning.  The  fact  that  the  reasons  for  this 
reluctance  have  been  lumped  together  under  the  rubric  of  “lack  of 
standing  to  sue”  should  not  bo  allowed  to  obscure  the  distinction,  neces- 
sary albeit  not  altogether  clear  between  the  propriety  of  allowing 
particular  plaintiffs  to  bring  litigation — their  standing  to  sue — and 
the  propriety  of  judicial  attempts  to  resolve  the  problem  which  the 
plaintiffs  are  attempting  to  bring  before  the  court  (the  question  of 
justiciability.)  8 

We  consider  first  the  issue  of  standing.  The  courts  will  not,  it.  is  clear, 
entertain  a suit  by  one  who  does  not  have  some  personal  stake  in 
the  outcome  of  the  litigation.  See  Baker  v.  Carr  (369  IJ.S.  186,  204, 
82  S.Ct.  691,  7 L.Ed.  2d  663  (1962))) ; Stark  v.  Wickard  (321  U.S. 
288.  304,  64  S.Ct.  669,  88  L.Ed.  733  (1944)) : cf.  Joint  Anti-Fascist 
Rchtgce  Committee  v.  McGrath  (341  U.S.  123,  161,  71  S.Ct.  624,  96 
L.Ed.  817  ( 1961 ) ) (opinion  of  Mr.  Justice  Frankfurter) . In  Frothing- 
ham  v.  Mellon  (262  U.S.  447,  486-89,  43  S.Ct.  697,  67  L.Ed.  1078 
(1923) ) , the  Supremo  Court  refused  to  allow  a Federal  taxpayer  to 
challenge  the  constitutionality  of  a Federal  statute  where  the  plaintiff’s 
claimed  interest  in  the  outcome  was  simply  that  “the  effect  of  the 
appropriations  complained  of  will  bo  to  increase  the  burden  of  future 
taxation  and  thereby  take  her  property  without  due  process  of  law” 
(262  U.S.  at  486, 43  S.Ct.  at  600).  The  burden  of  future  taxation  was 
hold  to  be  essentially  a matter  of  public,  not  individual,  concern. 


T The  District  Court  did  not  distinguish  the  Issue  of  plaintiff's  standing  to  raise 
the  r equal  protection  claim  from  that  of  plaintiffs’  standing  to  seek  judicial 
review  of  action  which  the  federal  defendants  have  taken  tinder  section  105(c) 
of  the  Act  Given  the  allegations  of  the  compinint  its  holding  necessarily  covered 
both  issues.  Insofar  as  the  question  of  standing  relates  to  the  personal  stake 
which  plaintiffs  have  in  the  outcome  of  the  litigation,  the  issues  arc  the  same! 
Tint  the  question  whether  the  constitutional  right  which  plaintiffs  are  claiming 
is  one  which  the  courts  will  protect  must  be  considered  separately  from  the 
question  whether  the  courts  will  ever  review  the  administrative  action  which  is 
challenged.  Where  such  review  is  not  available,  the  situation  is  usually  charac- 
terized as  “lack  of  standing.”  The  question  of  standing  to  seek  judicial  review 
of  the  administrative  action  is  the  subject  of  part  II  of  this  opinion. 

On  the  unctear  distinction  between  standing  and  justiciability,  sec  note  IB 
infra.  Our  discussion  of  “standing”  in  this  part  of  the  opinion  is  limited  to  the 
standing  of  the  individual  plaintiffs.  We  consider  the  standing  of  the  association 
plaintiffs  separately  in  part  III. 
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Even  where  a plaintiff  has  a personal  stake  in  the  outcome  of  a case, 
lie  may  be  denied  standing  to  sue  on  the  ground  that  the  right  which 
he  is  attempting  to  assert  is  not  one  which  tlie  courts  will  recognize. 
Thus,  one  cannot  as  a general  matter  object  to  governmental  action  on 
the  basis  that  it  aids  one’s  competitors,  for  it  is  said  that  no  legal  wrong 
results  from  lawful  competition.  Alabama  P owev  0o.v.  I ekes  ( 30w  U .S*. 
464,  468-469,  58  S.Ct.  300, 82  L.Ed.  374  ( 1938)] j ; Kansas  City Power 
tt*  Light  Company  v.  McKay  (96  U.S.  App. 
cert,  denied  350  U.S.  884,  76  S.Ct.  137, 100  L.Ed.  780  (1955) ).°  This 
court  has,  accordingly,  refused  to  gvant  standing  to  plaintms  vlio 
object  to  urban  renewal  planning  on  this  basis.  Taft  Botel 
housing  and  home  Finance  Agency  (262  F.2d  307  ) • 

cert,  denied  359  U.S.  967, 79  S.Ct.  880, 8 L.Ed.  2d  835  (19o9)  h Berry  v. 
Housing  and  Home  Finance  Agency  (340  F.2d  939  (2  Cir.  1965)). 

Harrison-Halsted  Community  Group,  Inc . v Housing  and  Home 
Finance  Agency  (310  F.2d  99  (7  Cir.  1962) , cert  denied  373  U.S.  914, 
83  S.Ct.  1297, 10  L.Ed.  2d  414  (1963) ) , relied  on  by  the  district  court, 
is  similar  to  Taft  and  Berry.  Plaintiffs  there  sought  to  bar  the  acquisi- 
tion and  clearing,  under  an  urban  renewal  program,  of  au  area  hi 
Chicago  for  the  use  of  the  University  of  Illinois.  They  alleged  that 
they  would  suffer  economic  injury  if  the  plan  were  earned  out,  and 
that  some  of  them  had  relied  on  past  promises  and  representations  of 
Government  officials  in  connection  with  previously  announced  plans 
for  residential  and  commercial  development  in  the  urea.  The  court 
held  that  it  did  not  appear  that  any  of  the  plaintiffs’  “private  legal 

rights”  had  been  violated.10  . . . 

The  plaintiffs  in  the  case  before  us  are  ui  a very  different  position. 
Their  stake  in  the  outcome  of  the  case  is  immediate  and  personal,  and 
th©  right  which  they  allege  has  been  violated — the  right  not  to  be  sub- 
jeeted  to  racial  discrimination  in  Government  programs— is  one  which 
the  courts  will  protect.  Their  standing  to  sue  is  clear.  Of.  N ashviUe  I -40 
Steering  Committee  v.  ETUngtow  (387  F.  2d  179  (6  Cir.  1967),  cert, 
denied  390  U.S.  921,  88  S.Ct.  857, 19  L.Ed.  2d  982  (1968) ) . 

• Tbc  district  court  opinion  also  raised,  at  least  by  implication,  the 
question  of  justiciability.  Holding  that  the  plaintiffs  could  not  gam 
standing  they  would  otherwise  not  have”  by  ajleging  civil  rights 
violations,”  the  Court  cited  Green  Street  Association  v.  DaTey_  (373 
F.  2d  1 (7  Cir.),  cert,  denied  387  U.S.  932,  87  S.Ct.  2054, 18  L.Ed.  2d 
995  (1967) ). 11  The  complaint  in  Gi'een  Street  alleged,  inter  alia,  that 
the  urban  renewal  project  which  the  plaintiffs  were  attempting  to 
bring  before  tlie  court  was  not  undertaken  in  good  faith,  but  was  a 

•One  may,  of  course,  have  standing  based  on  competitive  Interests  where  it  is 
provided  by  statute.  See  P.  C.  C.  v.  Sanders  Brothers  Radio  Station.  309  U.S. 
470. 60  S.Ct  693, 84  KEd.  869  (1940),  and  see  part  II  of  this  opinion,  infra. 

»•  The  main  question  in  Earrlmn-Halstcd  was  whether  the  plaintiffs  had  a 
right  to  judicial  review  of  administrative  action  taken  under  the  Housing  Act 

°f^e  Courtalso  cited  Johnson  v.  Redevelopment  Agency  of1*6  City  of . Oakhuici. 
California,  317  F.2d  872  (9  Cir.),  cert,  denied  375. U.S.  915.  84  S.Ct.  -16,  11 
L.Ed  °d  154  (1963).  on  this  issue.  While  violation  of  the  Fifth  and  Fourteenth 
Amendments  was  alleged  in  that  cSnse,  upon  appeal  the  issues  had  narrowed  to 
whether  or  not  the  defendant  had  formulated  and  was  carrying  out  a feasible 
plan  of  relocation  ns  required  by  section  105(c)  of  the  Act. 
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‘deliberate  plan  to  create  a no-Negro  ‘buffer  zone’  between  [a]  shop- 
ping area  and  [a]  surrounding  residential  community  so  that  the  shop- 
ping area  [would]  bo  more  attractive  to  white  customer's . . . and 
that  the  plan  proposed  “relocation  of  the  residents  in  the  cleared  area 
in  accordance  with  segregated  housing  patterns . . .”  (373  F.  2d  at  4). 

’llie  seventh  circuit  characterized  the  first  count  of  the  complaint, 
which  attempted  to  raise  constitutional  issues  as  to  the  reasons  for 
winch  the  plan  was  undertaken,  as  “an  attempt  to  obtain  Federal 
judicial  review  of  a program  of  urban  renewal  prior  to  the  exercise  of 
the  power  of  eminent  domain”  (373  F.  2d  at  6) . It  held  that  cases  pre- 
senting such  challenges  are  matters  for  condemnation  proceedings  in 
the  State  courts  if  the  taking  is  ostensibly  for  a public  purpose,  and 
that  only  in  exceptional  cases  such  as  Progress  Dev . Gorp.  v.  Mitchell 
(286  F . 2d  222  (7  Cir.  1961) ) ,12  “where  the  facts  alleged  indicate  to  all 
outward  appearances  that  the  taking  is  designed  solely  to  deny  consti- 
tutional rights,  is  the  power  of  eminent  domain  subject  to  the  prior 
scrutiny  of  the  Federal  courts”  (373  F.  2d  at  7) . 

The  fourth  count  of  the  complaint  in  Green  Street  dealt  with  the 
alleged  deficiencies  in  the  relocation  program.  Claims  were  made  under 
section  105  of  the  Housing  Act  of  1949  (42  U.S.C.  1455(c)),  section 
601  of  the  Civil  Rights  Act  of  1964  (42  U.S.C.  sec.  2000d),  and  the 
equal  protection  clause  of  the  14th  amendment.  The  court  discussed 
the  issue  of  standing  to  sue  under  the  two  statutes,  but  not  standing  to 
raise  the  equal  protection  claim. 

The  seventh  circuit  thus  did  not  say  that  the  Green  Street  plaintiffs 
lucked  standing  to  raise  their  constitutional  claims.  Much  of  what  the 
court  said  about  the  first  count  of  the  complaint,  however,  implies  that 
it  harbored  some  doubt  as  to  the  justiciability  of  the  issues  which  the 
plaintiffs  were  attempting  to  raise  in  that  count.  It  was  a concern  for 
‘‘tho  practical  and  efficient  administration  of  urban  renewal  programs” 
(373  F.  2d  at  5),  and  a reluctance  to  inquire  into  the  subjective  reasons 
of  the  legislative  authority  seeking  to  acquire  the  land  in  question,  id. 
at  6,  which  underlay  the  court’s  refusal  to  review  the  urban  renewal 
program  prior  to  tho  exercise  of  the  power  of  eminent  domain.18  The 
holding  reached  was  narrow,  however : that  the  issues  should  be  raised, 
if  at  all,  in  State  court  condemnation  proceedings. 

It  was  contended  at  oral  argument  in  this  case  that  plaintiffs’  con- 
stitutional claim  is  nonjusticiable;  in  particular,  that  cases  such  as  this 
one  cannot  be  heard  without  involving  the  courts  in  overall  urban  re- 


- In  Progress.  the  plaintiffs  were  subdivision  developers  who  lia<l  announced 
their  intention  to  sell  some  of  the  houses  they  proposed  to  construct  to  Negroes. 
!.he  complaint  alleged,  inter  alia,  that  the.  defendants  were  abusing  their  power 
to  condemn  land  and  to  enforce  local  building  ordinances  so  as  to  discriminate 
against  plaintiffs  because  of  their  announced  intention  to  sell  to  Negroes.  The 
seventh  Circuit,  characterizing  the  case  as  one  concerning  “the  corporate  right 
to  engage  in  business  and  makv  a profit,”  286  F2d  at  284,  held  that  the  District 
Court  had  “erred  in  granting  summary  judgment  [for  defendants]  on  the  com- 
plaint.” Ibid. 

“ Similar  concerns  underlay  the  decision  iii  Harrison-HaWead.  supra.  “Lack  of 
standing”  and  “want  of  justiciability”  (or.  in  different  words,  the  presence  of  a 
"political  question”)  are  doctrines  serving  the  same  general  purpose  of  assur- 
ing that  the  courts  pass  only  on  questions  which  are  raised  in  actual  cases  or  con- 
troversies nnd  which  are  ripe  and  appropriate  for  judicial  determination.  Tliev 
, are,  therefore,  doctrines  between  which  no  clear  distinction  is  generally  found 
See  Bickel.  The  Least  Dangerous  Branch.  125-126  (1962)  arid  Note  77  Yale 
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newal  planning,  and  thus  in  the  resolution  of  questions  which  are  ulti- 
mately political.  We  need  not  concern  ourselves  with  the  problem 
raised  by  the  first  count  of  the  complaint  m Gh'cen  Street:  the  jus- 
ticiability of  a challenge  to  the  basic  validity  of  an  urban  renewal  pro- 
gram, on  the  ground  that  the  program  as  a whole,  is  intended  to 
achieve  or  pevpetuate  racial  segregation.14  Plaintiffs  here  complain 
that  they  were  denied  the  equal  protection  of  the  laws  in  the  p aiming 
and  implementation  of  the  relocation  program,  and  this,  at  least,  is 
a justiciable  claim.  (The  seventh  circuit  agrees,  for  it  reached  the 
merits,  of  the  constitutional  issues  raised  by  the  fourth  count  of  the 

complaint  in  Green  Street.)  „ , . . , . • 

We  cannot  doubt  the  necessity  of  discretionary  decisionmaking  in 
urban  renewal  planning.  This  necessity  would  render  mint,  for  judicial 
decision  many  questions  concerning  urban  renewal,  bee  Bakery.  Carr 
(369  U.S.  186, 217,  82  S.Ct.  691, 7 1L  Ed.  2d  663  (1962)  ) ; ci.  Berman 
v.  Parker  (348  U.S.  26, 33, 75  S.Ct.  98, 99  L.  Ed.  27  (19o4) ).  This  does 
not  mean,  however,  that  every  case  or  controversy  touching  this  area 
lies  beyond  judicial  cognizance.  Case-by-case  inquiry  is  necessary , 
with  due  regard  for  the  need  for  judicially  discoverable  and  manage- 
able standards  for  resolving  problems  to  be  undertaken,  and  with 
recognition  to  the  role  played  by  the  coordinate  branches  of  the  fed- 
eral'Government  in  the  planning  and  implementation  «f  urban  re- 
newal. See  Baker  v.  Oa.i'r,  supra  (369  U.S.  at  208-217, 82  S.Ct.  at  691) . 

The  extent  to  which  relocation  of  those  displaced  bv  urban  renewal 
is  required  will  necessarily  affect  the  pace  at  which  urban  renewal  can 
take  place,  and  the  priority  of  goals  in  urban  renewal  planning.  Issues 
are  at  stake  which  are,  in  the  truest  sense  of  the  word,  political.  For 
example,  if  public  housing  were  required  to  be  available  for  overy  dis- 
placce  of  urban  renewal,  then  it  would  follow,  at  least  in  the  present 
condition  of  the  Nation’s  cities,  that  the  building  of  public  housing 
would  be  assigned  very  high  priority.  The  standard  for  relocation  is 
thus  appropriately  set  by  the  legislative  and  executive  branches  or 
Government,  and  not  by  the  courts.  Congress  has  provided,  m section 
105(c)  of  the  act,  that  the  standard  for  relocation  is  “decent,  safe,  and 
sanitary  dwellings”  in  the  urban  renewal  area  or  in  other  areas  not 
generally  less  desirable,  within  the  financial  means  of  the  families  dis- 
placed. The  executive  branch  (HUD)  is  entrusted  with  the  primary 

responsibility  for  enforcing  this  standard. 

The  basic  constitutional  claim  raised  by  the  allegations  of  the  com- 
plaint, as  we  understand  it,  is  that  in  Norwalk  this  standard  was  less 
sufficiently  met  in  the  relocation  of  Negroes  and  Puerto  Ricans  than 
in  the  relocation  of  whites.  We  need  not  consider  the  political  question 
of  the  adequacy  of  the  standard  to  conclude,  as  we  have  for  reasons  set 
out  below,  that  proof  of  these  allegations  would  make  out  a case  of 
violation  of  the  equal  protection  clause,  and  we  see  no  reason  to  believe 
that  the  courts  are  incapable  of  fashioning  remedies  to  insure  that  the 
standard  is  equally  met  for  all  citizens. With  this  case  only  at  the 
pleadings  stage,  we  do  not  think  that  we  should  speculate  On  what 
specific  remedies  might  be  appropriate  if  the  plaintiff’s  allegations  are 
proved.  As  a general  matter,  the  most  appropriate  form  of  judicial 

11  We  note  that  an  overall  challenge  of  this  type  was  considered  on  Hie  merits 
in  Nashville  MO  Steering  Committee  v.  Ellington,  387  Fd.2d  179  (C  Cir.  1967) , 
cert,  denied  390  U.S.  921, 87  S.Ct.  2034. 18  Ij.Ed.2d  995  ( 196S) . 
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relief  in  cases  such  as  this  would  be  to  require  proof  that  the  relocation 
standard  is  being  met  in  general  as  adequately  for  non-whites  as  it  is 
for  whites  before  allowing  the  project  to  go  forward.  An  affirmative 
form  of  relief,  such  as  an  order  requiring  the  construction  of  low- 
income  housing,  would  of  coui-se  be  much  less  appropriate,  since  it 
would  necessarily  involve  the  court  in  areas  foreign  to  its  experience 
and  competence.  # . . , 

If  the  defendants’  argument  is  that  requiring  that  the  relocation 
standard  be  met  equally  for  all  displacees,  nonwhite  as  well  as  white, 
will  result  in  delays  in  the  implementation  of  some  urban  renewal 
programs,  the  answer  is  that  such  delays  would  be  due  to  the  standard, 
rather  than  its  equal  implementation  tor  all.  Whether  of  not  such  de- 
lays must  be  prevented  is  much  more  in  the  nature  of  a political  ques- 
tion than  is  the  constitutional  issue  which  plaintiffs  are  attempting 
to  raise. 

Nothing  we  have  said  so  far  would  require  considering  plaintiffs’ 
constitutional  claims,  of  course,  if  the  complaint  did  not  allege  a dep- 
rivation of  equal  protection  of  the  laws,  in  violation-  of  the  14th 
amendment.15  As  we  read  the  district  court’s  opinion,  it  was  held  be- 
low, on  the  authority  of  Green  Street , supra,  that  no  such  deprivation 
was  alleged.16 

One  of  the  allegations  in  Green  Street , as  we  have  noted  above,  was 
that  the  relocation  provisions  of  the  urban  renewal  plan  expressly 
acknowledged  the  existence  of  a segregated  residential  pattern  in  the 
city  of  Chicago,  and  it  was  contended  that  implementation  of  these 
provisions  was  in  violation  of  the  plaintiffs’  rights  to  equal  protection 
of  the  laws.  With  respect  to  this,  the  court  said : 

The  existing  “segregated”  residential  pattern  is  accidental 
to  the  plan.  The  city  admittedly  could  not  require  relocation 
in  any  particular  area;  it  may  only  determine  what  housing 
is  available  in  fact  and  offer  whatever  assistance  it  can  in 
furnishing  this  information  to  displacees.  The  local  defend- 
ants may  not  be  enjoined  from  proceeding  with  the  plan  - 
simply  because  the  plan  fails  to  include  what  the  local  defend- 
ants would  be  powerless  to  enforce— “integrated”  relocation. 

(373  F.  2d  at  9.)  Similarly,  the  district  court  in  the  case  before  us 
said  that  the  defendants’  relocation  program  “is  designed  to  prevent 
displacees  from  suffering  any  consequences  or  change  in  circum- 
stances, if  and  when  they  are  relocated  into  the  discriminatory  hous- 
ing market.  They  cannot  owe  a greater  duty  to  end  a situation  which 
is  merely  ‘accidental’  to  the  plan”  (42  F.R.D.  at  623) . 

“ U.S.Const.  amend.  XIV ; §1:  “.  . . No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States : 
nor  shall  any  State  deprive  any  person  of  life,  liberty,  or  property,  without _due 
process  of  law ; or  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  tbe  laws." 

“ The  opinion  below  could  be  read  as  holding  only  that  plaintiffs  had  no  stand- 
ing to  challenge  administrative  action  under  the  Housing  Act  of  1949,  and  that 
the  Civil  Rights  Act  of  1964  conferred  no  standing  privileges  on  plaintiffs.  See  42 
F.R.D.  at  622-623.  But  the  complaint  clearly  raised  an  equal  protection  claim 
against  the  local  and  private  defendants,  the  jurisdiction  of  the  court  was  prop- 
erly alleged  (see  note  6,  supra),  and  we  must  read  the  opinion  as  having  passed 
on  the  equal  protection  claims. 
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We  do  not  understand  plaintiffs’  constitutional  argument  to  be  that 
defendants  must  end  discrimination  in  the  Nonvalk  open  housing 
market  through  the  relocation  plan,  or  even  that  defendants  must 
find  integrated  housing  for  those  displaced  by  the  project.  Those  are 
arguments  we  need  not  consider  until  they  are  appropriately  put  to  us. 

What  plaintiffs’  complaint  alleges,  in  substance,  is  that  in  plan- 
ning and  implementing  the  project,  the  local  defendants  did  not 
assure,  or  even  attempt  to  assure,  relocation  for  Negro  and  Puerto 
Rican  displacees  in  compliance  with  the  contract  to  the  same  extent 
as  they  did  for  whites ; indeed,  they  intended  through  the  combination 
of  the  project  and  the  rampant  discrimination  in  rentals  in  the  Nor- 
walk housing  market  to  drive  many  Negroes  and  Puerto  Ricans  out 
of  the  city  of  Norwalk.  The  argument  is  that  proof  of  these  allegations 
would  make  out  a case  of  violation  of  the  equal  protection  clause. 
Wo  agree. 

Section  105(c)  of  the  act  provides  that  contracts  for  loans  or 
capital  giants  entered  into  under  the  act  shall  require  the  avail- 
ability or  the  provision  of  relocation  housing  for  displacees  which 
meets  the  standard  set  out  in  that  section.  That  standard  is  designed, 
as  the  district  court  recognized,  to  prevent  displacees  from  suffering 
a change  *01*  the  worse  in  their  living  conditions.  It  is  no  secret  that 
in  the  present  state  of  our  society  discrimination  in  the  housing  market 
means  that  a change  for  the  worse  is  generally  more  likely  for  members 
of  minority  races  than  for  other  displacees.17" This  means  that  in  many 
cases  the  relocation  standard  will  be  easier  to  meet  for  white  than  for 
nonwhite  displacees.1®  But  the  fact  that  the  discrimination  is  not 
inherent  in  the  administration  of  the  program,  but  is,  in  the  words  of 
the  district  court,  “accidental  to  the  plan,”  surely  does  not  excuse  the 
planners  from  making  sure  that  there  is  available  relocation  housing 
for  all  displacees.  “Equal  protection  of  the  laws”  means  more  than 
merely  the  absence  of  governmental  action  designed  to  discriminate ; 
as  Judge  J.  Skelly  Wright  has  said,  “we  now  firmly  recognize  that 
the  arbitrary  quality  of  thoughtlessness  can  be  as  disastrous  and  un- 
fair to  private  rights  and  the  public  interest  as  the  perversity  of  a 
willful  scheme.”  Hobson  v.  Hansen  (269  F.  Supp.  401,  497  (D.D.C. 
1967)  ).10 

Since  the  plaintiffs  are  admittedly  displaced  as  a result  of  the  proj- 
ect, there  is  no  question  of  the  presence  of  “State  action”  within  the 
meaning  of  the  14th  amendment.  Where  the  relocation  standard 
set  by  Congress  is  met  for  those  who  have  access  to  any  housing  in 
the  community  which  they  can  afford,  but  not  for  those  who,  by  reason 
of  their  race,  are  denied  free,  access  to  housing  they  can  afford  and 

17  See.  e.g.,  U.S.  Advisory  Commission  on  Intergovernmental  Relations,  Reloca- 
tion: Unequal  Treatment  of  People  and  Businesses  Displaced  by  Governments 
(1965) ; and  Hartman.  The  Housing  of  Relocated  Families,  30  J.Am.InstPlan- 
ners 266, 273-274  (1964).  •..■••,3: 

” We  wish  to  stress  that  the  specific  problem  is  not  that  non-white  displacees 
are,  on  the  average,  poorer  than  white  displacees.  That  may  be  so,  but  it  is  a more 
general  problem.  What  we  are  concerned  with  is  that  discrimination  which  fore- 
closes much  of  the  housing  market  to  some  racial  groups,  thereby  driving  up  the 
price  they  must  pay  for  housing.  The  situation  is  made  worse  by  the  fact  that 
most  people  displaced  by  urban  renewal  are  non-white.  See  Note,  77  Tale  L.J. 
966,967(1968). 

” See  generally  Black,  Foreword : “State  Action,”  Equal  Protection,  and  Cali- 
fornia’s Proposition  14, 81  Harv.L.Rev.  69  (1967). 
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must  pay  more  for  wlmt  they  can  get,  the  State  action  affirms  the  dis- 
crimination in  the  housing  market.  This  is  not  “equal  protection  of 
the  laws.”  20 

What  we  have  said  may  require  classification  by  race.  That  is  some- 
thing which  the  Constitution  usually  forbids,  not  because  it  is 
inevitably  an  impermissible  classification,  but  because  it  is  one  which 
usually,  to  our  national  shame,  has  been  drawn  for  the  purpose  of 
maintaining  racial  inequality.21  Where  it  is  drawn  for  the  purpose  of 
achieving  equality  it  will  be  allowed,22  and  to  the  extent  it  is  neces- 
sary to  avoid  unequal  treatment  by  race,  it  will  be  required.23 

We  hold  that  plaintiffs’  complaint  alleges  a denial  of  the  equal 
protection  of  the  laws,  and  that  the  district  court  should  have  pro- 
ceeded to  consider  that  claim  on  its  merits. 


„ The  plaintiff’s  statutory  claim  is  that  the  Federal  and  local  defend- 
ants have  violated  section  105(c)  of  the  act  (42  U.S.C.,  sec.  1455(c) 
(Supp.  1967)). 24  The  district  court  concluded  that  plaintiffs  lacked 
standing  to  raise  this  issue.  Since  the  section  requires  provision  for  the 
relocation  of  displaced  families,  it  can  hardly  be  thought  that  dis- 
placed families  such  as  plaintiffs,  do  not  have  the  required  personal 
stake  in  the  outcome  of  litigation  where  a violation  of  the  section  is 
r imed.  If  anybody  can  raise  this  claim,  it  is  these  plaintiffs.  The 
q istion  we  must  answer  is  whether  actions  taken  by  HUD  and  local 
public  agencies  xuulor  section  105  (c)  are  ever  subject  to  judicial  review. 

89  We  need  not  consider  whether  the  state  has  so  involved  itself  in  acts  of  private 
discrimination  in  the  housing  market  as  to  make  those  otherwise  private  acts 
“state  action.”  See  Burton  v.  Wilmington  Parking  Authority,  S65  XJ.S.  715,  81 
S.Ct.  856,  6 L.Ed.2d  45  (1961)  ; cf.  Jones  v.  Alfred  H.  Mayer  Company,  379  F.2d 
33  (8  Cir.),  cert  granted  389  U.S.  968,  88  S.Ct.  479, 19  L.Ed.2d  459  (1967)  (No. 
645). 

» See,  e.  g.,  Shelley  v.  Kraemer,  334  U.S.  1,  68  S.Ct.  836,  92,  L.Ed.  1161  (1947) ; 
Brown  v.  Board  of  Education,  347  U.S.  483,  74  S.Ct  686,  98  L.Ed.  873  (1954) ; 
Cooper. v.  Aaron,  358  U.S.  1,  78  S.Ct  1401,  3 L.Ed.2d  5 (1958). 

“ Offerman  v.  Nitkowski,  378  F.2d  22  (2  Cir.  1967) ; Springfield  School  Com- 
mittee v.  Barksdale,  348  F.2d  261,  266  (1  Cir.  1965). 

**  United  States  v.  Jefferson  County  Board  of  Education,  380  F.2d  385,  386  (5 
Cir.,  en  banc,  1967),  affirming  372  F.2d  836  (5  Cir.  1966),  cert,  denied  Bd.  of  Edu- 
cation of  the  City  of  Bessemer  v.  United  States,  389  U.S.  840,  88  S.Ct  77,  19 
L.Ed.2d  104. 

M Section  105  provides,  in  relevant  part:  “Contracts  for  loans  or  capital  grants 
tftinii  be  made  only  with  a duly  authorized  local  public  agency  and  shall  require 
that— 

*  *  * * * * * * 

,(c)  (1)  There  shall  be  a feasible  method  for  the  temporary  relocation  of  indi- 
viduals and  families  displaced  from  the  urban  renewal  area,  and  there  are  or  are 
being  provided,  in  the  urban  renewal  area  or  in  other  areas  not  generally  less 
desirable  in  regard  to  public  utilities  and  public  and  commercial  facilities  and  at 
rents  or  prices  within  the  financial  means  of  the  individuals  and  families  dis- 
placed from  the  urban  renewal  area,  decent,  safe,  and  sanitary  dwellings  equal 
in  number  to  the  number  of  and  available  to  such  displaced  individuals  andfami- 
lies  and  reasonably  accessible  to  their  places  of  employment  ... 

The  section’s  coverage  was  extended  to  displaced  individuals  by  the  Housing 
and  Urban  Development  Act  of  1965,  and  that  extension  does  not  apply  to  this 
project  See  section  305(c)  of  that  Act,  79  Stat.  476  (1965).  So  far  as  now  ap- 
pears, the  plain tiffs  all  represent  displaced  families. 
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Tho  proposition  is  now  firmly  established  that  “judicial  review  of  a 
final  agency  action  by  an  aggrieved  person  will  not  be  cut  off  unless 
there  is  persuasive  reason  to  believe  that  such  was  the  purpose  of  Con- 
gress.” Abbott  Laboratories  v.  Gardner  (387  UC.  136,  140,  87  S.Ct. 
1507, 1511, 18L.Ed.  2d  681  (1967) ). 25  We  have  concluded  that  plaintiffs 
are  aggrieved,  and  that  there  is  no  persuasive  reason  to  believe  that 
Congress  intended  to  cut  off  judicial  review. 

The  defendants  maintain  that  plaintiffs  cannot  obtain  judicial  re- 
view of  action  imder  section  105(c)  unless  they  can  show  that  Con- 
gress, in  enacting  that  section,  intended  to  confer  upon  them  a “legal 
right”  to  protection.  A “legal  right”  to  protection  means,  in  the.  ab- 
stract, nothing  at  all.  The  specific  ana  practical  question  here  is 
whether  or  not  plaintiffs  may  seek  enforcement  of  the  section,  and 
the  cases  make  it  clear  that  the  answer  turns  on  whether  Congress’ 
purpose  in  enacting  it  was  to  protect  their  interests.  Hardin  v.  Ken- 
tvrl-ti  Utilities  Company  (390  U.S.  1,  5-7,  88  S.  Ct.  651, 19  L.Ed.  2d 
787  (1968)  ) ; Chicago  Junction  Case  (264  U.S.  258;  44  S.Ct.  317,  68 
L.Ed.  667  (1924) ). 26  That  was  precisely  Congress’  purpose,  as  the  leg- 
islative history  of  the  act  clearly  indicates : 

The  bill  sets  up  adequate  safeguards  against  any  undue 
hardship  resulting  from  the  undertaking  of  slum  clearance 
under  current  conditions.  It  requires,  first,  that  no  slum- 
clearance  project  shall  be  undertaken  by  a local  public  agency 
unless  there  is  a feasible  means  for  the  temporary  relocation 
of  the  families  to  be  displaced,  and  unless  adequate  perma- 
nent housing  is  available  or  is  being  made  available  to  them.27 


" See  also  Oappadora  ▼.  Celebrezze,  356  F.2d  1,  6 (2  Cir.  1066)  ; 4 Davis,  Ad- 
ministrative Law  Treatise  § 28.21  (1965  Snpp.) ; Jaffe,  Judicial  Control  of 
Administrative  Action,  372-374  (1965). 

As  the  Supreme  Court  said  in  Abbott  Laboratories  ▼.  Gardner,  the  Administra- 
tive Procedure  Act,  5 U.'S.C.  88  701-706,  under  which  plaintiffs  here  seek  judicial 
review,  reinforced  the  early  cases  in  which  judicial  review  of  administrative 
action  was  entertained.  See  387  U.8.  at  140, 87  S.Ct.  1007. 

5 U.S.C.  § 701  provides  that  “This  chapter  applies  . . . except  to  the.  extent 
that  (1)  statutes  preclude  judicial  review;  or  (2)  agency  action  is  committed  to 
agency  discretion  by  law."  There  is  no  need  for  us  to  consider  whether  these  ex- 
ceptions apply  only  where  Congress’  intent  in  the  matter  Is  explicit,  for  we 
discern  no  Congressional  intent,  implied  or  explicit,  to  preclude  review  or  to  com- 
mit determinations  under  section  105  (c)  to  HUD’s  absolute  discretion.  See  Davis, 
"Judicial  Control  of  Administrative  Action”:  A Review,  66  Colum.LRev.  635, 
651-652  (1966).  The  Supreme  Court,  by  framing  the  test  as  “persuasive  reason  to 
believe  that  such  was  the  purpose  of  Congress,”-,  appears  to  say  that  .the  intent 
may  be  implied.  387  U.S.  at  140, 87  S.Ct  at  151.  ' i 

"The  Administrative  Procedure  Act  6 U.S.C.  8.702  provides  that  “A  person 
suffering  legal  wrong  because  of  agency  action,  or  adversely  affected  or  aggrieved 
by  agency  action  within  the  meaning  of  a relevant  statute  is  entitled  to  judicial 
review  thereof."  We  do.  not  think  that  this  language  is  to  be  construed  as 
limiting  judicial  review  to  those  situations  where  Congress  has  explicitly  re- 
ferred to  persons  “adversely  affected”  or  “aggrieved”  by  agency  action.  That 
would  not  be  a “hospitable"  interpretation  of  the  Act’s  “generous"  review  provi- 
sions. Abbott  Laboratories  v.  Gardner,  387  U.S.  at  140-141,  87  S.Ct  at  1507.'  We 
will,  in  accordance  with  what  the  Supreme  Court  has  said  in  Hardin' v.  Kentucky 
Utilities  Company,  supra,  consider  any  person  attempting  to  assert  an  interest, 
personal  to  him,  which  the  “relevant  statute"  was  specifically  designed  to  protect, 
and  which  he  claims  isnot  being  protected,  as  “adversely  affected  or  aggrieved" 
within  the  meaning  of  that  statute.  , 

*S.Rep.  No.  84,  81st  Cong.,  1st  Sess.,  in  TLS.Oode  Cong.Serv.  (1949)  pp>  1550, 
1564. 


653 


f 

! 

i 


i 

! 


Congi’ess  was  deeply  concerned  that  slum  conditions  be  eliminated, 
not  merely  displaced  to  grow  up  elsewhere.  The  Senate  report  stated, 
in  words  which  have  when  read  today  a somewhat  prophetic  ring: 


Approximately  one  out  of  every  five  of  our  urban  families 
is  living  today  under  slum  conditions  which,  in  turn,  are  the 
breeding  ground  for  disease,  juvenile  delinquency,  and  crime. 
Your  committee  is  convinced  that  the  Nation  cannot  and 
should  not  tolerate  indefinitely  the  social  costs  resulting  from 
the  impact  of  these  conditions.28 

The  relocation  requirements  of  section  105(c)  were  not  enough,  of 
course,  to  ensure  the  elimination  of  slum  conditions,  and  Congress 
recognized  this  fact.20  But  they  were  designed  to  work  toward  that 
end  by  guaranteeing  that,  in  clearing  slum  areas,  Government  would 
not  be  driving  into  still  worse  conditions  the  people  who  lived  in  those 
areas.  As  the  Senate  committee  put  it,  the  bill  set  up  adequate  safe- 
guards against  any  undue  hardship.  - 

It  has  been  suggested  to  us  that  since  section  105(c)  only  provides 
that  the  relocation  requirements  be  included  in  loan  or  capital  grant 
contracts,  the  requirements  are  merely  contract  rights  possessed  by 
the  Federal  Government,  which  cannot  be  enforced  By  displaces.  This 
is  a proposition  we  cannot  accept,  for  much  more  is  involved  here  than 
a narrow  issue  of  contract  rights.  AlS  we  have  already  said,  the  met 
that  Congress  intended  to  protect  the  specific  interests  of  displacees 
when  it  enacted  the  section  is  enough  to  give  the  displacees  standing, 
in  the  absence  of  a persuasive  reason  to  believe  that  Congress  intended 
to  cut  off  judicial  review.  Judicial  review  obtains  not  only  to  advance 
what  have  traditionally  been  viewed  as  “legal  rights,”  but  also  to  vin- 
dicate the  public  interest,30  and  Congress  has  made  clear  its  view  that 
adequate  relocation  is  in  the  public  interest.  That  Congress  provided 
for  enforcement  of  the  relocation  provisions  through  contracts  with 
the  local  agencies  does  not  weaken  the  appropriateness  of  judicial  re- 
view, for  such  a method  of  enforcement  is  natural  where  Congress  is 
specifying  what  requirements  local  agencies  must  meet  in  order  to 
receive  Federal  aid.  The  possibility  that  an  administrative  agency, 
charged  with  enforcing  a requirement  established  bv  Congress  in  the 
public  interest,  will  not  adequately  perform  the  task  is  equally  great 
whether  enforcement  is  through  contract  or  through  direct  regula- 
tion. Accordingly,  the  reasons  for  allowing  those  who  have  a direct, 
personal  interest  in  furthering  the  congressional  purpose  to  seek  judi- 
cial review  of  administrative  action  are  as  compelling  in  one  situation 
as  in  the  other.  . . 

We  have  found  no  reason  to  believe  that  Congress  intended  to  cut 
off  judicial  review  under  the  act.  Nothing  in  the  act  or  its  legislative 


* Id.  at  p.  1560.  ' • , .1 

* See  id.  at  1561 ; and  see  generally  Note,:  Judicial  Review  of  Displacee  Reloca- 
tion In  Urban  Renewal,  77  Yale  L.J.  966  (1968).  • . . 

* See  Scenic  Hudson  Preservation  Conference  v.  P.  P.  C.,  854  F.2d  608, 615-617 

(2  Clr.  1965),  cert,  denied  Consolidated  Edison  Co.  of  New  York,  Inc.  v.  Scenic 
Hudson  Preservation  Conference,  ,384  U.S.  941,. ‘ 86  S.Ct.  1462,  16'L.Ed.2d,640 
(1966)  : Office  of  Communication  of  United  Church  of  Christy.  F.  C.  C.,  359F.2d 
994,  1000-1006  (D.O.Cir.  1966).  See  generally  Reich,  The  Law  , of  the  Planned 
Society,  75  Yale  LJ.  1227  (1966).  1 ' : : ; •’  ‘ 
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history  indicates  such  an  intent,31  and  we  do  not  think  that  it  can  be 
inferred  from  the  nature  of  the  subject  with  which  the  acts  deals. 
The  defendants  have  argued  that  urban  renewal  does  not  readily  lend 
itself  to  judicial  review,  and,  in  the  words  of  the  Supreme  Court  in 
Perkins  v.  Lukens  Steel  Go .,  (310  U.S.  113,  131-132,  60  S.Ct.  869, 
1879,84L.Ed.  1108  (1940) ), that: 

The  interference  of  the  coiuts  with  the  performance  of  the 
ordinary  duties  of  the  executive  departments  of  the  Govern- 
ment, would  be  productive  of  nothing  but  mischief  . . . 

We  have  already  indicated  in  part  I of  this  opinion  our  general 
views  on  the  appropriate  scope  of  judicial  review  in  this  area.  We 
are  not  subjecting  to  judicial  scrutiny  the  planning  of  urban  renewal 
programs,  see  Berman  v.  Parker  (348  U.S.  26,  75  S.Ct.  98,  99  L.Ed. 
27  (1954)),  nor  are  we  considering  the  adequacy  of  the  relocation 
standard  set  by  Congress.82  The  judicial  review  which  we  make  avail- 
able to  the  displacees  in  this  case  is  entirely  different  from  the  sweep- 
ing judicial  action  sought  by  the  respondents  in  Perkins , who  could 
point  to  no  statute  enacted  for  their  protection  and  giving  them 
standing.  (See  especially  310  U.S.  at  126-127,  60  S.Ct.  at  869.) 

Since  tins  case  has  not  advanced  past  the  pleadings  stage,  and  there 
is  nothing  before  us  to  indicate  what  efforts  HUD  has  made  to  re- 
quire relocation  in  compliance  with  the  standard  of  section  105  (c) , or 
what  the  plaintiffs  claim  HUD  should  have  done,  it  would  be  a mis- 
take for  us  to  attempt  at  this  tune  to  state  specifically  what  we  would 
expect  of  HUD  in  this  respect.33 

The  defendants  have  relied  heavily  in  their  briefs  and  oral  argu- 
ment upon  Johnson  v.  Redevelopment  Agency  of  the  City  of  Oakland, , 
Galifornia  (317  F.2d  872  (9  Cir.),  cert,  denied  375  U.S.  915,  84  S.Ct. 
216, 11 L.  Ed.  2d  154  (1963) ) , and  Green  Street  Association  v.  Daley , 
(373  F2d  1 (7  Cir.) , cert,  denied  387  U.S.  932, 87  S.Ct.  2054, 18  L.  Ed. 
2d  995  (1967) ) . We  decline  to  follow  those  cases  to  the  extent  they  are 
inconsistent  with  what  we  have  said  here. 

The  Seventh  Circuit  held  in  Green  Street 34  that  the  plaintiffs  there 
had  no  standing  to  claim  that  relocation  provisions  were  inadequate 
under  section  105(c),  relying  entirely  on  its  decision  hi  Harrison- 
Hoisted  Gommv/nity  Groitp,  Inc.  v.  Housing  and  Home  Finance 
Agency  (310  F.2d  99  (7  Cir.  1962) ) , cert,  denied  373  U.S.  914,  83 
S.Ct.  i297, 10  L.Ed.2d  414  (1963).  The  plaintiffs  in  Harrison-Halsted 
objected  to  certain  land  use  decisions  in  an  urban  renewal  project.  They 
claimed  that  they  had  standing  to  seek  judicial  review  of  actions  of  the 
Housing  and  Home  Finance  Agency  (predecessor  of  HUD)  because 

“ It  has  been  pointed  out  that  where  Congress  intends  that  administrative  de- 
terminations under  the  Act  may  be  unreviewable,  it  bas  said  so  explicitly : under 
section  114  of  the  Act,  added  in  1964,  78  Stat  788-90,  as  amended  42  U.S.C. 
1 1465(e)  (Supp.  1967),  determinations  with  regard  to  relocation  assistance  pay- 
ments may  be  made  unreviewable.  Note,.  77  Yale  L.J.  966,  972  n.  28  (1968). 

33  See  text  following  note  14,  supra. 

•*  The  provisions  of  tbe  Administrative  Procedure  Act  on  scope  of  judicial  re- 
view are  set  out  in  5 U.S.C.  § 706.  We  note  that  the  plaintiffs  are  requesting 
review  of  a substantive  determination,  rather  than  of  the  procedures  followed  by 
HDD  in  making  the  determination  sought  to  be  reviewed. 

“We  have  discussed  other  aspects  of  the  Green  Street  decision  in  part  I 
of  this  opinion. 
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they  would  suffer  economic  injury  as  a result  of  those  actions.  The 
court’s  conclusion  that  the  interest  asserted  was  not  sufficient  to  support 
standing  was  based  on  a long  line  of  cases  holding  that  injury  through 
economic  competition  is  generally  not  a sufficient  basis  for  standing 
to  sue.30  But  none  of  those  cases  supports  a holding  that  displacees 
have  no  standing  to  seek  judicial  review  of  agency  action  under  section 
105(c).  It  has  always  been  held  that  a competitive  interest  of  the 
kind  asserted  in  those  cases  is  sufficient  to  support  standing  where  the 
statute,  under  which  the  action  sought  to  be  reviewed  has  been  taken, 
in  one  intended  to  protect  that  interest.80  The  interest  which  displacces 
have  in  being  relocated  in  decent,  safe  and  sanitary  housing  in  no  less 
important  than  any  other  interest,  “competitive”  or  otherwise,  winch 
has  been  given  statutory  protection.  Since  Congress  specifically  in- 
tended  to  protect  the  displacees5  interest  in  adequate  relocation,  the 
displacees  have  standing. 

It  has  been  suggested  that  J ohnson  v.  Redevelopment  Agency  of  the 
City  of  Oakland,  California,  supra,  need  not  be  read  to  preclude  alto- 
gether judicial  review  of  agency  action  under  105(c)  .:*7  We  think  that 
a fair  reading  of  the  opinion  in  that  case  indicates  that  the  ninth 
circuit  viewed  Congress’  decision  to  incorporate  relocation  require- 
ments in  contracts  with  the  local  agencies  as  precluding  judicial  re- 
view. (See  317  F.2d  at  874.)  We  have  already  given  our  reasons  for 

rejecting  that  view.38  # , . . . _ 

The  approach  we  have  taken  is  consistent  with  our  decision  in  Orart 
v.  Cole,  (263  F.2d  244  (2  Cir.) , cert,  denied  359  U.S.  978, 79  S.Ct.  898, 
3 L.Ed.2d  929  (1959) ).  The  appellants  in  that  case  claimed  standing 
to  assert  violations  of  the  Housing  Act’s  alleged  requirement  of  open 
bidding  on  all  property  sold  as  part  of  the  project  involved.  We 
concluded  that  the  sections  allegedly  establishing  the  requirements 
were  “designed  to  protect  not  the  interests  of  landowners  or  tenants 
in  a redevelopment  area,  but  those  of  the  public  at  large,”  and  we  held, 
on  the  basis  of  familiar  authority  already  discussed  in  this  opinion, 


* Alabama  Power  Co.  v.  Ickes,  302  U.S.  464, 58  S.Ct.  300.  82  L.Ed.  374  (1938) ; 
Berry  v.  Housing  and  Home  Finance  Agency,  340  F.2d  939  (2  Cir.  1965) ! Taft 
Hotel  Corp.  v.  Housing  and  Home  Finance  Agency,  262  F.2d  307  (2  Cir.  1958), 
cert,  denied  359  U.S.  967.  79  S.Ct  880,  3 L.Ed.2d  835  (1959) ; Pennsylvania 
Bailroad  Company  v.  Dillon,  335  F.2d  292  (D.C.Cir.),  cert,  denied  American- 
Hawniian  S.  S.  Co.  v.  Dillon.  379  U.S.  945,  85  S.Ct  437,  13  L.Ed.  2d  543  (1964) ; 
Allied-Citv  Wide  v.  Cole,  97  U.S.App.  D.C.  277,  230  F.2d  827  (1956)  ; Kansas 
Citv  Power  & Light  Company  v.  McKay,  96  U.S.App.D.C.  273,  225  F.2d  924,  cert 
denied  350  U.S.  884,  76  S.Ct.  137,  100  L.Ed.  780  (1955) ; Pittsburgh  Hotels 
Association,  Inc.  v.  Urban  Redevelopment  Authority  of  Pittsburgh,  309  F.2d  186 
(3  Cir.  1962),  cert  denied  Hilton  Hotels  Corp.  v.  Urban  Redevelopment  Au- 
thority of  Pittsburgh.  372  U.S.  916,  83  S.Ct.  730,  .9  L.Ed.2d  723  (1363)-  De- 
fendants have  relied  upon  some  of  these  cases  In  their  briefs,  pointing  to  lan- 
guage suggesting  that  the  availability  of  judicial  review  turns  upon  the  presence 
of  Congressional  intent  to  bestow  a “legal  right”  to  protection,  or,  pother 
cases,  upon  the  invasion  of  a “legally  protected  right”  The  results  reached  in 
there  coses  are  entirely  consistent  with  the  result  reached  here.  „ 

“Hardin  v.  Kentucky  Utilities  Company,  supra;  Chicago  Junction  Case, 
supra. 

57  Note,  73  Tale  L.J.  1080  (1964).  ■ . _•  _ , 

“The  opinion  in  Johnson  makes  reference  to  Hunter  v.  City  of  New  York, 
121  N Y.2d  841  (Sup.Ctl953).  We  read  that  case  as  holding  that  state  courts 
have  no  jurisdiction  to  review  the  actions  of  agencies  of  the  federal  govern- 
ment. 
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that  the  appellants  could  not  challenge  an  expenditure  of  funds  “as 
representatives  of  so  broad  an  .interest,”  (263  F.2d  at  250).  We  went 
on  to  hold  that  the  plaintiffs  did  have  standing  to  challenge  a refusal 
to  grant  them  an  oral  hearing  on  the  feasibility  of  the  project’s  relo- 
cation plan,  and  to  claim  that  tiie  administrator  had  improperly  dele- 
gated his  duty  to  review  the  feasibility  of  the  project’s  relocation  pro- 
visions. Our  inquiry  there,  as  here,  was  explicitly  whether  the  relevant 
statutory  provisions  were  designed  to  protect  the  interests  which  the 
plaintiffs  were  asserting,89  (See  263  F,2d  at  251.)  The  defendants  have 
argued  that  Gart  v.  Cole  should  be  distinguished  as  involving  proce- 
dural claims,  rather  than  substantive  ones.  Although  the  scope  of 
judicial  review  of  substantive  questions  may  differ  from  the  scope 
of  review  where  procedural  questions  are  at  issue,  this  does  not  make 
Gart  v.  Cole  irrelevant.  The  question  before  us  is  standing,  not  the 
ultimate  scope  of  review. 

We  hold,  then,  that  judicial  review  of  agency  action  under  section 
105(c)  of  the  act  is  available  to  displacees.40  Tliis  does  not  mean,  of 
course,  that  the  courts  are  to  intervene  in  relocation  activities  at  the 
behest  of  every  displacee  disappointed  in  his  relocation.  Familiar  doc- 
trines limit  the  occasions  on  winch  particular  judicial  remedies,  if  any, 
are  appropriate.  In  determining  whether  there  has  been  compliance 
with  section  105(c)  of  the  act,  courts  will  evaluate  agency  efforts  and 
success  at  relocation  with  a realistic  awareness  of  the  problems  facing 
urban  renewal  programs.  Objections  by  individual  aisplacees  based 
on  too  literal  an  interpretation  of  the  act’s  standards  could  unneces- 
sarily interfere  with  programs  of  benefit  to  the  entire  community. 

m 

The  district  couit  held  that  this  suit  could  not  properly  be  brought 
as  a class  action  under  rule  23  of  the  Federal  rules  because  there  were 
no  questions  of  law  or  fact  common  to  the  class  or  classes  which  the 
plaintiffs  claim  to  represent.  We  think  that  the  district  court  erred  in 
reading  the  complaint  as  requesting  ultimately  that  the  court  concern 
itself  with  the  particular  circumstances  of  each  displacee’s  relocation.41 

* Cf.  Merge  v.  Sharott,  341  F.2d  989  (3  Cir.  1965) . 

“The  plaintiffs  contend  that  section  601  of  the  Civil  Rights  Act  of  1964, 
42  U.S.G.  §2000d,  is  an  independent  basis  on  which  they  have  standing  to  sue, 
That  contention  presents  a question  which  we  do  not  think  we  should  decide 
at  this  stage  of  this  case.  We  do  not  read  the  section  to  set  forth  require- 
ments differing  from  what  is  required  of  the  states  by  the  Fourteenth  Amend- 
ment, and  thus  the  plaintiffs  need  not  rely  on  the  section  to  assert  their 
claims  of  discrimination  against  the  local  defendants  or  to  obtain  relief  against 
them;  Since  we  do  hot  know  what  the  plaintiffs  would  have  the  District  Court 
require  of  the  federal  defendants,  we  do  not  know  whether  section  60T  is  rele- 
vant so  far  as  the  federal  defendants  are  concerned.  The  framework  of  sec- 
tions 601-605  of  the  Civil  Rights  Act  of  1964, 42  U.S.C.  §§  2000d-2000d-4,  indicates 
that  those  sections  are  intended  to  assign  to  federal  agencies  an  independent 
responsibility  to  bar' discrimination  in  federally  assisted  programs. 

We  note  that  in  Bossier  Parish  School  Board  v.  Lemon,  370  F.2d  847  (5 
Cir.),  cert,  denied  388  U.S.  911,  87  S.Ct.  2116,  18  L.EcL2d  1350  (1967),  where 
it  was  held  that  the  plaintiffs  had  standing  to  sue  under  section  601,  the  de- 
fendants contended  that  the 'Fourteenth  Amendment  was  inapplicable  because 
the  school  children  being  segregated  were  “federal  >:  children.” : But:  cf.  Gau- 
treanx  v.  Chicago: Housing  Authority,!  265  F.Supp..  582'  (N.  D.Ill.,1967).  , < 

“ The  local  defendants  assert  in  their  brief  that  it  was  held  in  Cypress  v. 
Newport  News  General  and  Nonsectarian  Hospital  Association,  375  F.2d  648, 
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The  complaint  alleges  both  that  Negroes  and  Puerto  Ricans  were  dis- 
criminated against  in  connection  with  relocation  and  that  the  reloca- 
tion standards  of  section  105  (c)  were  generally  not  met  for  Negro  and 
Puerto  Rican  displacees.  These  allegations  clearly  raise  questions  of 
fact  common  to  the  class  which  plaintiffs  represent.  The  fact  that  some 
[ members  of  the  class  were  personally  satisfied  with  the  defendants’ 
f relocation  efforts  is  irrelevant.  (Of.  Potts-y.  Flax , 313  F.2d  284, 288- 
| 289  (5Cir.  1963).)42 

| The  association  plaintiffs  were  denied  standing  below  because  they 

| are  “not  themselves  members  of  the  classes  whose  rights  they  claim  to 

] be  asserting.”  42  F.R.D.  at  622.  We  think  that  the  reasons  for  reauiring 

| an  individual  plaintiff  in  a class  action  to  be  a member  of  the  class  do 

( not  necessarily  preclude  an  association  from  representing  a class  where 

| its  raison  d’etre  is  to  represent  the  interests  of  that  class.  We  do  not 

decide,  however,  whether  the  association  plaintiffs  have  standing.  The 
answer  to  that  question  depends  on  whether  there  is  a compelling  need 
to  grant  them  standing  in  order  that  the  constitutional  rights  of  per- 
! sons  not  immediately  before  the  court  might  be  vindicated.  See 

I NAACP  v.  State  of  Alabama , ex  rel.  Patterson , (357  U.S.  449, 458- 

i 460,  78  S.Ct.  1163,  2 L.Ed.2d  1488  (1958). 43  It  appears  to  us  that  the 

individual  plaintiffs  can  adequately  represent  the  interests  of  all  mem- 
bers of  the  relevant  class,  but  we  will  not  preclude  the  plaintiffs  from 
trying  to  show  to  the  district  court’s  satisfaction  that  it  is  only  the 
association  plaintiffs  which  can  perform  this  function. 


Remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Hats,  Circuit  Judge  (dissenting) : 

I would  affirm  the  determination  of  the  district  court, 
s The  issues  which  the  plaintiffs  offer  are  not  justiciable  and  the  rem- 

edies they  seek  are  not  within  the  power  of  the  court  to  grant.  (See 
Perkins  v.  Lukens  Steel  Co.,  310  U.S.  113, 131-132,  60  S.Ct.  869, 879, 

653  (4  Cir.  1667),  that  unless  abuse  is  shown  the  trial  court’s  decision  as  to 
whether  or  not  a proper  class  action  has  been  brought  is  final.  The  Fourth 
Circuit  said  nothing  of  the  kind  in  that  case.  The  Court  was  addressing  itself 
specifically  to  the  question  whether  the  number  of  members  of  the  class  was 
sufficiently  large  to  meet  the  requirement  of  Rule  23(a)  (1)  that  the  class  be 
so  numerous  that  joinder  of  all  members  is  Impracticable.  That  is  a question 
of  fact  which  the  court  naturally  held  to  be  within  the  competence  of  the  Dis- 
trict Court  to  determine.  It  Is  alleged  in  this  case  that  the  class  is  sufficiently 
) numerous,  and  the  District  Court  did  not  find  otherwise. 

“We  further  hold  that  the  requirements  of  Rule  23(b)  have  been  met  The 
District  Court  concluded  that  Rule  23(b)(2)  was  not  satisfied  because  the 
; specific  relief  requested  by  the  plaintiffs  was  not  in  its  view,  appropriate. 

We  have  already  given  our  reasons  for  holding  that  the  court  is  not  limited  to 
| granting  the  relief  requested,  and  it  appears  to  us  that  final  injunctive  or  declara- 

| tory  relief  with  respect  to  the  class  as  a whole  would  be  appropriate  if  the  allega- 

tions of  the  complaint  are  proved. 

“ We  reject  the  local  defendants'  contention  that  an  association  cannot  repre- 
sent the  rights  of  its  members  unless  the  interests  of  the  association  Itself  are 
involved.  In  NAACP  v.  State  of  Alabama,  ex  rel.  Patterson,  the  Supreme  Court 
specifically  referred  to  the  likelihood  that  the  association  itself  would  be  ad- 
versely affected  as  a “further  factor”  pointing  towards  the  holding  of  standing. 
357  U.S.  at  459-60, 78  S.Ct.  at  1163. 

a 
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84  L.Ed.  1108  (1940)  (“The  interference  of  the  courts  with  the  per- 
formance of  the  ordinary  duties  of  the  executive  departments  of  the 
Government,  would  be  productive  of  nothing  but  mischief,’’  quoting 
Decatur  v.  Paulding , 39  U.S.  (14  Pet.)  497, 516, 10  L.Ed.  559  (18461 1 J 
Berman  v.  Parker , 348  U.S.  26, 33, 75  S.Ct.  98j  102, 99  L.Ed.  27  (1954) 
(“We  do  not  sit  to  determine  whether  a particular  housing  project  is 
or  is  not  desirable”).) 

The  holding  that  plaintiffs  do  not  have  standing  to  bnng  the  action 
is  another  formulation  of  the  same  principles.  See  Green  Street  Asso- 
ciation v.  Daley  (373  F.2d  1 (7th  Cir.),  cert,  denied,  387  U.S.  932,  87 
S.Ct.  2054,  18  L.Ed.2d  995  (1967) );  Berry  v.  Housing  and Horne  Fi- 
nance Agency,  (340  F.2d  939  (2d  Cir.  1965)  (per  curiam)) ; Johnson 
v.  Redevelopment  Agency , (317  F.2d  872  ( 9th  Cir.) , cert,  denied,  375 
U.S.  915,  84  S.Ct.  216,  11  L.Ed.2d  154  (1963) ) ; Pittsburgh  Hotels 
Association  v.  Urban  Redevelopment  Authority  (309  F.2cl  186  (3d 
Cir.  1962),  cert,  denied  sub.  nom.)  Hilton  Hotels  Cory.  v.  Urban  Re- 
development Authority  ( 372  TJ.S.  916,  83  S.Ct.  730,  9 L.Ed.2d  723 
(1963)) ; Taft  Hotel  Corp.  v.  Housing  and  Home  Finance  Agency, 
(262  F.2d  307  (2d  Cir.  1958)  (per  curiam) , cert,  denied,  359  U.S.  967, 
79  S.Ct.  880,  3 L.Ed.2d  835  (1959)) ; AUied-City  Wide , Inc.  v.  Cole, 
(97  U.S.  App.D.C.  277, 230  F.2d  827  (1956)  (per  curiam) ). 

The  Federal  courts  cannot  administer  the  housing  program. 
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JAMES  v.  VALTIERRA 
402  U.S.  137  (1971) 


i;  : APPEAL 

I FROM  THE  U.S.  DISTRICT  COURT,  NORTHERN  DISTRICT  OF  CALIFORNIA 

i April  26,  1971 

[ OPINION  OF  THE  COURT 

I 

Mr.  Justice  Black  delivered  the  opinion  of  the  Court, 
f:  These  cases  raise  but  a single  issue.  It  grows  out  of  the  United  States 

f Housing  Act  of  1937,  42  U.S.C.  1401  et  seq.,  which  established  a Fed- 

5,  eral  housing  agency  authorized  to  make  loans  and  grants  to  State 

l agencies  for  slum  clearance  and  low-rent  housing  projects.  In  response, 

| the  California  Legislature  created  in  each  county  and  city  a public 

| housing  authority  to  take  advantage  of  the  financing  made  available 

I by  the  Federal  Housing  Act.  See  California  Health  and  Safety  Code 

section  34240.  At  the  time  the  Federal  legislation  was  passed  the  Cali- 
? forma  constitution  had  for  many  years  reserved  to  the  State’s  people 

! the  power  to  initiate  legislation  and  to  reject  or  approve  by  referen- 

| dum  any  act  passed  by  the  State  legislature.  California  constitution 

| article  TV , section  1.  The  same  section  reserved  to  the  electors  of  coun- 

j;  ties  and  cities  tilie  power  of  initiative  and  referendum  over  acts  of  local 

! government  bodies.  In  1950,  however,  the  State  supreme  court  held 

| that  local  authorities’  decisions  on  seeking  Federal  aicl  for  public  hous- 

| ing  projects  were  “executive”  and  “administrative,”  not  ‘^legislative,” 

> and  therefore  the  State  constitution’s  referendum  provisions  did  not 

apply  to  these  actions.1  Within  6 months  of  that  decision  the  Cali- 
;•  forma  voters  adopted  article  XXXIV  of  the  State  constitution  to 
bring  public  housing  decisions  under  the  State’s  referendum  policy. 
The  article  provided  that  no  low-rent  housing  project  should  be  de- 
• veloped,  constructed  or  acquired  in  any  manner  bv  a State  public  body 

;•  until  the  project  was  approved  by  a majority  of  those  voting  at  a com- 

munity election.2 


1 Bousing  Authority  v.  Superior  Court,  36  Cal.  2d  650, 667-668  (I960) . 

‘"Section  1.  No  low  rent  housing  project  shall  hereafter  be  developed,  con- 
structed, or  acquired  in  any  manner  by  any  state  public  body  until,  a majority  of 
the  qualified  electors  of  the  city,  town  or  county,  as  the  case  may  be,  in  which  it 
is  proposed  to  develop,  construct,  or  acquire  the  same,  voting  upon  such  issue, 
approve  such  project  by  voting  in  favor  thereof  at  an  election  to  be  held  for  that 
purpose,  or  at  any  geenral  or  special  election. 

"For  the  purpose  of  this  article  the  term  ‘low  rent  housing  project’  shall  mean 
any  development  composed  of  urban  or  rural  dwellings,  apartments  or  other  living 
accommodations  for  persons  of  low  income,  financed  in  whole  or  in  part  by  the 
Federal  Government  or  a state  public  body  or  to  which  the  Federal  Government 

(659) 
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Tho  present  suits  were  brought  by  citizens  of  Sun  Jose,  Calif.,  and 
San  Mateo  County,  localities  where  housing  authorities  could  not  ap- 
ply for  Federal  funds  because  low-cost  housing  proposals  had  been 
defeated  in  refercndums.  The  plaintiffs,  who  are  eligible  for  low-cost 
public  housing,  sought  a declaration  that  article  XXXIV  was  uncon- 
stitutional because  its  referendum  requirement  violated : 

1.  The  supremacy  clause  of  the  U.S.  Constitution ; 

2.  The  privileges  and  immunities  clause ; and 

3.  The  Equal  protection  clause.  . 

A three-judge  court  held  that  article  XXXIV  denied  the  plaintiffs 
equal  protection  of  the  laws  and  it  enjoined  its  enforcement:  313  F. 
Supp.  1 (ND  Cal.  1970).  Two  appeals  were  taken  from  the  judgment, 
one  by  the  San  Jose  City  Council,  and  the  other  by  a single  member  of 
the  council.  We  noted  probable  jurisdiction  of  both  appeals;  398  TJ.o. 
949  (1970) ; 399  U.S.  925  (1970).  For  the  reasons  that  follow,  we 

reverse.  , 

The  three- judge  court  found  the  supremacy  clause  argument  un- 
persuasive,  and  we  agree.  By  the  Housing  Act  of  1937  the  Federal 
Government  has  offered  aid  to  States  and  local  governments  for  the 
creation  of  low-rent  public  housing.  However,  the  Federal  legislation 
does  not  purport  to  require  that  local  governments  accept  this  or  to 
outlaw  local  referendums  on  whether  the  aid  should  be  accepted.  We 
also  find  the  privileges  and  immunities  argument  without  merit.  < 
While  the  district  court  cite'd  seyeral  cases  of  this  court,  its  chief 
reliance  plainly  rested  on  Hunter  v.  ErioJeson , 393  U.S.  385  (1969). 
The  first  paragraph  in  the  district  court’s  decision  stated  simply : “We 
hold  article  XXXIV  to  be  unconstitutional.  Hunter  y.  Erickson . . . . 
The  court  below  erred  in  relying  on  Hunter  to  invalidate  article 
XXXIV.  Unlike  the  case  before  us,  Hunter  rested  on  the  conclusion 
that  Akron’s  referendum  law  denied  equal  protection  by  placing  “spe- 
cial burdens  on  racial  minorities  within  the  governmental  process.”  Id., 
at  391.  In  Hwnter  the  citizens  of  Akron  had  amended  the  city  charter 
to  require  that  any  ordinance  regulating  real  estate  on  the  basis  of  race, 
color,  religion,  or  national  origin  could  not  take  effect  without  ap- 
proval by  a majority  of  those  voting  in  a city  election.  The  court  held 
that  the  amendment  created  a classification  based  upon  race  because  it 
required  that  laws  dealing  with  racial  housing  matters  could  take 
effect  only  if  they  survived  a mandatory  referendum  while  other  hous- 
ing ordinances  took  effect  without  any  such  special  election.  The 
opinion  noted : 

Because  the  core  of  the  14th  amendment  is  the  prevention 
of  meaningful  and  un justifiable  official  distinctions  based  on 
race,  [citing  a group  of  racial  discrimination  cases]  racial 
classifications  are  “constitutionally  suspect”  . . : and  subject 
to  the  “most  rigid  scrutiny.  . . .”  They  “bear  a far  heavier 
burden  of  justification  than  other  classifications. ; : Id.,  at 

391-392.  \ 

or  a state  public  body  extends  assistance  b.v  supplying  nil  or  part  of  the  labor, 
by  guaranteeing  the  payment  of  Hens,  or  otherwise. . . . • 

"For  the  purposes  of  this  article  only ‘persons  of  low  Income’  shall  mean  per- 
sons or  families  who  lack  the  amount  of  Income  which  Is  necessary  (as  deter- 
mined by  the  state  public  body  developing,  constructing,  or  acquiring  the  hous- 
ing project)  to  enable  them,  without  financial  assistance,  to  live  in  decent,  safe 
and  sanitary  dwellings,  without  overcrowding.  ...” 
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Tlie  court  concluded  that  Akron  had  advanced  no  sufficient  reasons  to 
justify  this  racial  classification  and  hence  that  it  was  unconstitutional 
under  the  14th  amendment. 

Unlike  the  Akron  referendum  provision,  it  cannot  be  said  that  Cali- 
fornia’s article  XXXIV  rerts  on  “distinctions  based  on  race.”  Id.,  at 
391.  The  article  requires  referendum  approval  for  any  low-rent  public 
housing  project,  not  only  for  projects  which  will  be  occupied  by  a 
racial  minority.  And  the  record  here  would  not  support  any  claim  that 
a. law  seemingly  neutral  on  its  face  is  in  fact  aimed  at  a racial  minor- 
ity. Cf.  GomUlion  v.  Lightfoot , 364  U.S.  339  (I960).  The  present  case 
could  be  affirmed  only  by  extending  Hunter , and  this  we  decline  to  do. 

California’s  entire  history  demonstrates  the  repeated  use  of  referen- 
dums  to  give  citizens  a voice  on  questions  of  public  policy.  A referen- 
dum provision  was  included  in  the  first  State  constitution,  California 
constitution  of  1849,  article  VIII,  and  referendums  have  been  a com- 
monplace occurence  in  the  State’s  active  political  life.8  Provisions  for 
referendums  demonstrate  devotion  to  democracy,  not  to  bias,  dis- 
crimination, or  prejudice.  Nonetheless,  appellees  contend  that  article 
XXXIV  denies  them  equal  protection  because  it  demands  a mandatory 
referendum  while  many  other  referendums  only  take  place  upon 
citizen  initiative.  They  suggest  that  the  mandatory  nature  of  the 
article  XXXIV  referendum  constitutes  unconstitutional  discrimin- 
ation because  it  hampers  persons  desiring  public  housing  from  achiev- 
ing their  objective  when  no  such  roadblock  faces  other  groups  seeking 
to  influence  other  public  decisions  to  their  advantage.  But  of  course  a 
lawmaking  procedure  that  “disadvantages”  a particular  group  does 
not  always  deny  equal  protection.  Under  any  such  holding,  presumably 
a State  would  not  be  able  to  require  referendums  on  any  subject  unless 
referendums  were  required  on  all,  because  they  would  always  dis- 
advantage some  group.  And  this  court  would  be  required  to  analyze 
governmental  structures  to  determine  whether  a gubernatorial  veto 
provision  or  a filibuster  rule  is  likely  to  “disadvantage”  any  of  the 
diverse  and  shifting  groups  that  make  up  the  American  people. 

Furthermore,  an  examination  of  California  law  reveals  that  persons 
advocating  low-income  housing  have  not  been  singled  out  for  manda- 
tory referendums  while  no  other  group  must  face  that  obstacle.  Man- 
datory referendums  are  required  for  approval  of  State  constitutional 
amendments,  for  the  issuance  of  general  obligation  long-term  bonds  by 
local  governments,  and  for  certain  municipal  territorial  annexations. 
See  California  constitution  article  XVIII,  article  XIEC,  section  40; 
article  XI,  section  2 (b).  California  statute  books  contain  much  legis- 
lation first  enacted  by  voter  initiative,  and  no  such  law  can  be 
repealed  or  amended  except  by  referendum.  California  constitution 
article  IV,  section  24(c).  Some  California  cities  have  wisely  provided 
that  their  public  parks  may  not  be  alienated  without  mandatory 
referendums,  see,  for  example,  San  Jose  Charter,  section  1700. 

The  peopleof  California  have  also  decided  by  their  own  vote  to 
require  referendum  approval  of  low-rent  public  housing  projects.  This 
procedure  insures  that  all  the  people  of  a community  will  have  a 
voice  in  a decision  which  may  lead  to  large  expenditures  of  local 
governmental  funds  for  increased  public  services  and  to  lower  tax 

* See,  e.p.,  Grouch,  Winston  W.  “The  Initiative  and  Referendum  in  California,” 
The  Haynes  Foundation,  Los  Angeles,  1950. 
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revenues.'1  It  gives  them  a voice  in  decisions  that  will  affect  the  future 
development  of  their  own  community.  This  procedure  for  democratic 
decisionmaking  does  not  violate  the  constitutional  command  that  no 
State  shall  dony  to  any  person  “the  equal  protection  of  the  laws.” 
The  judgment  of  the  three-judge  court  is  reversed  and  the  case  is 
remanded  for  dismissal  of  the  complaint. 

Reversed. 


Mr.  Justice  Douglas  took  no  part  in  the  consideration  or  decision 
of  this  case. 


Mr.  Justice  Marshall,  whom  Mr.  Justice  Brennan  and  Mr.  Justice 
Blacknun  join,  dissenting. 

By  its  very  terms,  the  mandatory  prior  referendum  provision  of 
Article  34  applies  solely  to : 

. . . any  development  composed  of  urban  or  rural  dwellings, 
apartments  or  other  living  accommodations  for  persons  of  low 
income,  financed  in  whole  or  in  part  by  the  Federal  Govern- 
ment or  a state  public  body  or  to  which  the  Federal  Govern-  ! 
ment  or  a state  public  body  extends  asistance  by  supplying  all 
or  part  of  the  labor,  by  guaranteeing  the  payment  of  liens,  or 
otherwise. 

Persons  of  low  income  are  defined  as : 


...  persons  or  families  who  lack  the  amount  of  income 
wliich  is  necessary ...  to  enable  them,  without  financial  assist- 
ance, to  live  in  decent,  safe  and  sanitary  dwellings,  without 
overcrowding. 


The  article  explicitly  singles  out  low-income  persons  to  bear  its  burden.. 
Publicly  assisted  housing  developments  designed  to  accommodate  the- 
aged,  veterans,  State  employees,  persons  of  moderate  income,  or  any 
class  of  citizens  other  than  the  poor,  need  not  be  approved  by  prior 
referenda.5 

In  my  view,  article  34  on  its  face  constitutes  invidious  discrimina- 
tion which  the  equal  protection  clause  of  the  14  amendment  plainly 
prohibits.  “The  States,  of  course,  are  prohibited  by  the  equal  protection 
clause  from  discriminating  between  ‘rich’  and  ‘poor’  as  such  in  the- 


* Public  low-rent  housing  projects  are  financed  through  bonds  issued  by  the  local 
housing  authority.  To  be  sure,  the  Federal  Government  contracts';  to  make,  con-- 
tribntlons  sufficient  to  cover  interest  and  principal,  but  the  local  government  body 
must  agree  to  provide  all  municipal  services  for  the  units  and  to  waive  all  taxes 
on  the  property.  The  local  services  to  be  provided  include  school,  police,  and  fire- 
protection,  sewers,  streets,  drains,  and  lighting.  Some  of  the  cost  is  defrayed  by 
the  local  governing  body’s  receipt  of  10%  of  the  housing  project  rentals,  but  of 
course  the  rentals  are  set  artificially  low.  Both  appellants  and  appellees  agree  - 
that  the  building  of  federally-financed  low-cost  housing  entails  costs  to- the  local 
community.  Appellant  Shaffer’s  Brief,  at  34-85,  Appellee’s  Brief,  at  47.  See  also- 
42  U.S.  § § 1401-1430. 

“ California  la  authorizes  the  formation  of  Renewal  Area  Agencies  whose  pur-  - 
poses  Include  the  construction  of  “low  income,  middle  income  and  normal  market 
housing,”  California  Health  and  Safety  Code  § §33701  et  seq.  Only  low  income- 
housing  programs  are  subject  to  the  mandatory  referendum  provision  of  Arti- 
cle 34  even  though  all  of  the  agencies’ programs  may  receive  substantial  govern- 
mental assistance.  .V 
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S formulation  and  application  of  their  laws.”  Douglas  v.  California , 372 

j U.S.  353,  361  (1963)  (Mr.  Justice  Harlan,  dissenting).  Article  34  is 

i neither  “a  law  of  general  applicability  that  may  affect  the  poor  more 

f;  harshly  than  it  does  the  rich,  ibid,  nor  an  “effort  to  redress  economic 

| imbalances,”  ibid.  It  is  rather  an  explicit  classification  on  the  basis  of 

\ poverty — a suspect  classification  which  demands  exacting  judicial 

I scrutiny,  see  McDonald  v.  Board  of  Education , 394  U.S.  802,  807 
| (1969) ; Harper  v.  Virginia  Board  of  Elections , 383  U.S.  663  (1966)  : 

| Douglass  v.  California,  372  U.S.  353  (1963) . 

[ The  Court,  however,  chooses  to  subject  the  article  to  no  scrutiny 

| whatsoever  and  treats  the  provision  as  if  it  contained  a totally  benign, 

i technical  economic  classification.  Both  the  appellees  and  the  Solicitor 

■'  General  of  the  United  States  as  amicus  curiae  have  strenuously  argued, 

| and  the  court  below  found,  that  article  34,  by  imposing  a substantial 

| burden  solely  on  the  poor,  violates  the  14th  amendment.  Yet  after  ob- 

i serving  that  the  article  does  not  discriminate  on  the  basis  of  race,  the 

i Court’s  only  response  to  the  real  question  in  this  case  is  the  unrespon- 

!■  sive  assertion  that  “referendnms  demonstrate  devotion  to  democracy, 

I not  to  bias,  discrimination,  or  prejudice.”  It  is  far  too  late  in  the  day 

V to  control  that  the  14th  amendment  prohibits  only  racial  discrimina- 

tion ; and  to  me,  singling  out  the  poor  to  bear  a burden  not  placed  on 
any  other  class  of  citizens  tramples  the  values  that  the  14th  amend- 
' ment  was  designed  to  protect. 

I respectfully  dissent. 
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